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PREFACE. 


There  are  two  theories  respecting  the  source  of 
governmental  authority,  which  may  be  denominated 
the  Monarchical  and  the  Democratic.  The  first,  is  that 
of  the  monarch,  who  claims  authority  to  govern  by 
"divine  right."  The  second,  is  that  of  the  people, 
who  claim  that  all  governmental  authority  proceeds 
from  them ;  that  governments  derive  their  authority 
from  the  consent  of  the  governed,  and  are  amen- 
able  to  them.  This  latter  theory  is  denominated 
;fche  American  Theory ;  and  the  following  treatise  has 
been  constructed  upon  such  hypothesis. 

The  fundamental  principles  adhered  to  in  this  treatise 
are :  That  the  people  are  the  source  of  all  gov- 
ernmental authority  in  the  state  or  nation ; — that  they 
are  the  authors  and  proprietors  of  government, 
which,  at  most,  is  an  institution  created  for  the  spe- 
cific purpose  of  exercising  such  public  authority 
as  the  people  instituting  the  government  see  fit  to 
confer; — that  the  public  authority  is  the  authority 
.of  society  taken  as  a  whole; — that  the  largest  orga- 
nized civil  society  is  that  of  the  nation; — that  the 
nation,  as  an  organized  body,  is  absolutely  sovereign 
in  its  authority  to  institute  and  endow  its  government ; 
and,  is  independent  of  all  other  governments  in  its 
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organic  structure,  and  self-governing  authority; — that 
national  sovereignty  must  necessarily  extend  over  every 
inch  of  its  territory,  and  over  all  the  inhabitants 
thereof;  and  must,  include  .every  iota  of  governmental 
authority  within  its  limits; — that  the  nation  has  sove- 
reign authority  to  institute  as  many,  and  such  gov- 
ernments to  administer  its  authority  as  it  deems  wise 
and  good; — and  that  none  can  administer  within  its 
territorial  limits,  except  by  its  expressed  or  implied 
authority.  This  theory  is  applied  to  the  general  and 
state  governments  in  the  United  States. 

Joel  Tiff  ant. 

Albany,  1867. 
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OF  GOVEENMElffT. 

The  American  Theory. 

Section  1.  When  the  people  of  the  American  colonies 
had  determined  to  sever  the  political  ties  that  bound 
them  to  the  British  government,  and  to  establish  for 
themselves  an  independent  political  existence,  they 
asserted  certain  fundamental  principles  as  the  basis  of 
their  right  to  do  so ;  and  they  specified  certain  violations 
of  those  principles  by  the  British  crown  as  a  justifica- 
tion of  their  conduct  in  throwing  off  their  allegiance  to 
that  government.  i 

g  2.  In  their  Declaration  of  Independence,  the  repre- 
sentatives of  the  colonies,  in  Congress  assembled,  in 
the  name  and  by  the  authority  of  the  good  people  of 
the  colonies,  put  forth,  among  others,  the  following 
principles,  as  fundamental  to  the  establishment  and 
maintenance  of  Just  governments: 

"  We  hold  these  truths  to  be  self-evident :  That  all 
men  are  created  equal ;  that  they  are  endowed  by  their 
Creator  with  certain  unalienable  rights;  that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness ;  that 
to  secure  these  rights  governments  are  instituted  among 
men,  deriving  their  just  powers  from  the  consent  of  the 
governed ;  that  whenever  any  form  of  government  be- 
comes destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  abolish  it,  and  to  institute  a  new  gov- 


10  INTRODUCTORY. 

ernment,  laying  its  foundations  on  sucli  principles,  and 
organizing  its  powers  in  sucli  forms,  as  to  them  shall 
seem  most  likely  to  effect  their  safety  and  happiness ; 
that  when  a  long  train  of  abuses  and  usurpations,  pursu- 
ing invariably  the  same  object,  evinces  a  design  to  reduce 
them  under  an  absolute  despotism,  it  is  their  right  and 
their  duty  to  throw  off  such  government,  and  to  provide 
new  guards  for  their  future  security."  (See  Dec.  Am. 
Ind.) 

g  3.  The  principles  thus  promulgated  by  that  Declara- 
tion were  accepted  by  the  American  people,  after  mature 
deliberation  and  full  discussion ;  and  to  maintain  them 
they  pledged  life,  fortune  and  sacred  honor,  and  fought 
the  battles  of  the  revolution. 

§  4.  The  grounds  upon  which  they  based  their  right  to 
dissolve  the  political  bands  that  bound  them  to  Great 
Britain  were  embraced  in  the  foUoAving  affirmations  of 
principles  and  rights : 

1.  The  civil  equality  of  all  men. 

2.  Life,  liberty,  and  the  pursuit  of  happiness  are 
gifts  from  God  to  man,  and,  therefore,  the  natural  and 
unalienable  right  of  all. 

3.  Governments  derive  their  just  powers  from  the 
consent  of  the  governed,  and  are  established  for  the  pro- 
tection of  these  rights. 

4.  "When  these  governments  become  destructive  of 
the  ends  for  which  they  are  established,  they  act  without 
authority,  and  the  people  may  resist  and  overthrow  them. 

5.  When  a  government  evinces  a  design  to  disregard 
the  ends  of  justice,  and  seeks  to  reduce  its  subjects  under 
an  absolute  despotism,  it  is  the  duty  of  the  people  to 
overthrow  it,  .and  establish  new  guards  for  their  future 
security. 
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CHAPTER  I. 

THE   CIVIL  EQUALITY  OF  ALL  MEN. 

"  We  hold  these  truths  to  Z»e  self-evident,  that  all  men  are 

created  equals 

g  5.  This  proposition  separates  man  from  acquire- 
ments, and  considers  him  as  possessed  only  of  natural 
endowments;  deriving  them,  with  his  existence,  from 
God ;  as  having  God's  warrant  for  that  which  he  gave 
to  him,  and  made  indispensable  to  the  accomplishment 
of  a  perfect  destiny.  It  affirms  in  simple  language, 
man's  natural  right  to  the  natural  means  of  supplying 
his  natural  necessities.  That  in  these  respects,  all  men 
are  created  equal. 

S  6.  Man's  creation  ijnder  the  divine  government  as  a 
physical,  social,  moral,  intellectual  and  religious  being, 
is  to  be  deemed  conclusive  evidence  of  his  right  to 
exist ;  and,  hence,  of  his  right  to  all  those  beneficent 
provisions  which  have  been  made  indispensably  neces- 
sary to  the  maintenance  of  such  existence,  as  a 
physical,  social,  moral,  intellectual  and  religious  being. 

g  7.  Man's  natural  rights  are  indicated  by  his  natural 
necessities.  As  a  physical  being  he  is  so  constituted 
that  he  must  h'ave  the  power  of  locomotion,  to  maintain 
himself  properly  and  perfect  his  physical  and  other  facul- 
ties. He  is  so  constituted,  naturally,  that  he  must  walk 
because  he  cannot  fly;  and  he  must  walk  upon  the 
earth  because,  naturally,  he  cannot  tread  the  air  or 
walk  upon  the  water.  Therefore,  these  natural  neces- 
sities become  indications  of  his  natural  rights.  If  his 
nature  and  constitution  compel  him  to  walk  upon  the 
earth,  he  has  an  indisputable  right  to  walk  upon  it ;  and 
no  one  is  authorized  to  question  that  right.^ 

•  Necessity,  when  Imposed  upon  us  by  the  very  constitution  of  our  being,  is 
above  all  conventional  law.  If  the  Author  of  our  being  has  given  us  an  exist- 
ence upon  the  earth,  and  has  made  us  constitutionally  subject  to  certain 
necessities  looking  to  the  development,  continuation  and  perfection  of  our 
existence,  and  has  provided  for  us  the  means  of  supplying  those  necessities, 
he  has,  thereby,  given  us  a  perfect  right  to  the  use  of  those  means ;  a  right  as 
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S  8.  Again,  man  is  so  constituted  that  he  must  breathe 
the  pure  air  which  God  has  provided,  to  maintain  a 
healthy  existence.  It  is  a  necessity  which  God  has 
imposed  upon  him,  and  He  has  provided  the  appro- 
priate supply  free  of  expense.  Therefore,  man  has  an 
unalienable  right  to  breathe  the  pure  ^  atmosphere  of 
heaven,  and  he  has  God's  warrant  of  authority  for  the 
same.  Thus  it  is  in  respect  to  the  sunlight,  the  rains 
and  the  dews,  etc. 

S  9.  Man  must  draw  his  physical  supplies  from  the 
earth,  gathering  them  from  the  gardens  of  nature  as 
supplied  without  the  labor  of  man,  or  produced \through 
cultivation  by  his  labor.  In  either  case  the  supply  must 
come  from  the  earth.  Hence,  man  has  a  natural  right 
to  have  access  to  the  bosom  of  the  earth,  that  he  may 
draw  his  necessary  supplies  therefrom. 

S  10.  To  maintain  his  existence  and  accomplish  his 
destiny,  man  must  exercise  in  a  proper  manner,  the 
faculties  and  powers  with  which  he  is  naturally  endowed. 
If  he  must  draw  his  supplies  from  the  earth,  he  must  be 
permitted  to  exercise  those  faculties  and  powers  by  which 
they  are  to  be  produced  or  obtained ;  and  he  must  be 
permitted  to  possess  and  appropriate  the  supplies,  thus 
obtained  by  his  own  labor  or  creation,  to  his  own  use  to 
supply  his  needs. 

S  11.  By  thus  making  the  necessities  which  God  has 
imposed  upon  man,  a  clear  indication  of  his  right  to 
use  the  natural  means  provided  for  their  supply,  we 
arrive  without  diflSculty  at  the  basis  oY  man's  natural 
rights,  and,  hence,  at  a  just  perception  of  their  natural 
equality  in  all  men.^ 


absolute  as  existence  itself.  The  Almighty  has  not  created  man  upon  the 
earth,  and  by  the  very  constitution  of  his  existence  compelled  him  to  derive 
his  physical  subsistence  therefrom,  without,  thereby,  giving  him  an  unaliena- 
ble right  to  have  access  to  the  earth  that  he  may  draw  his  supplies  thence. 
Hence,  man's  natural  right  to  the  use  of  the  earth  as  a  means  of  supplying  his 
natural  necessities,  may  be  claimed  as  appurtenant  to  his  existence.  \ 

1  To  make  an  inherent  necessity  an  indication,  or  basis  even,  of  a  right 
either  in  the  individual  or  in  the  state.  Is  no  new  doctrine.  If  an  individual  or 
Btate  has  a  right  to  exist,  he  or  it  has,  as  a  necessary  incident  to  such  right  the 
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g  12.  The  affirmation  that  all  men  are  created  equal 
and  are  endowed  by  their  Creator  with  certain  unalien- 
able rights,  is  an  assertion  that  all  men  having  the  same 
origin,  the  same  ultimate  destiny  to  seek,  and  the 
same  means  by  which  to  attain  that  destiny  under  the 
divine  government,  have  the  same  natural  necessities ; 
and,  hence,  the  same  natural  right  to  supply  them. 
And,  therefore,  the  power  which  cannot  dispense  with 
these  liecessities,  has  no  authority  to  deny  on  ques- 
tion these  natural  rights. 

S  13.  These  natural  rights  are  not  only  equal  in  all,  but 
they  are  unalienable.  Until  man  can  become  superior 
to  his  necessities,  and  can  dispense  with  the  means  of 
supplying  them,  there  is  no  consideration  by  which  he, 
while  he  continues  to  exist,  can  separate  himself  from 
his  right  to  seek  their  supply.  Therefore,  his  natural 
rights  are  as  unalienable  as  his  natural  necessities  are 
constant.  How  far  these  rights  may  become  forfeited 
will  be  considered  when  man  is  introduced  into  society 
and  comes  under  the  higher  law  of  social  necessity. 

S  14.  The  doctrine  of  the  natural  equality  of  all 
men,  as  indicated  by  their  natural  constitutions,  implies: 
1.  That  all  men  have  a  common  origm,  and  a  common 
destiny ;  and  possess  in.  common  the  natural  means  by 

authority  of  the  Author  of  that  existence  to  use  all  necessary  and  just  means 
to  maintain  and  defend  that  existence.  When  President  Jeffekson  assumed 
that  France  must  not  possess  the  territory  of  Louisiana,  and  occupy  New 
Orleans,  and  that  to  do  so  would  necessarily  involve  the  two  countries  in  war, 
he  based  the  morality  of  his  position  upon  the  necessity  of  the  case :  to  wit, 
the  right  on  the  part  of  the  United  States  to  do  that  which  was  indispensable 
to  self-preservation.  (See  Life  of  Jefferson,  30,  pp.  7, 8  and  9 ;  see  also  his  mes- 
sages on  the  purchase  of  the  Louisiana  territory ;  see  also  post, .) 

Says  PuFFENDOKF :  "  Sinde  human  nature  agrees  equally  to  all  persons,  and 
since  no  one  can  live  a  sociable  life  with  another  who  does  not  own  and 
respect  him  as  a-man,  it  follows  as  a  command  of  the  law  of  nature,  that  every 
man  should  esteem  and  treat  another  as  one  who  is  naturally  his  equal,  or  one 
Vho  is  a  man  as  well  as  he."  (Bools;  ill,  ch.  2,  g  1.)  Says  Mr.  Bakbbybac,  in  his 
note  to  the  same :  "  For  every  one  having  a  perfect  right  to  expect  that  he  be 
regarded  and  treated  as  a  man,  he  that  doeth  otherwise  with  him  does  him  a 
real  damage.  This  duty  being  founded  on  an  immovable  condition,  namely, 
that  men  should  be  used  precisely  as  men,  isnotonly  of  general,  but  of  per- 
petual obligation ;  insom.uch,  that  notwithstanding  all  the  inequality  by  the 
changes  and  diversity  of  addition,  titles  and  degrees,  the  rights  of  natural 
equality  always  remain  immovable,  and  agree  to  every  one  in  relation  to 
another,  whatever  condition  be  U  in." 
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which  that  destiny  is  to  be  accomplished ;  2.  That  it  is 
their  common  right  to  use  these  mpans  without  let  or 
hinderance  for  the  accomplishment  of  that  destiny. 
And  as  all  are  to  unfold  and  perfect,  if  at  all,  under  the 
divine  government  by  obedience  to  the  same  laws,  all 
have  a  natural  and  unalienable  right  to  be  permitted  to 
obey  those  laws,  physically,  intellectually,  morally  and 
religiously. 

S 15.  Prom  these  considerations  it  follows,  that  all  men 
are  created  equal ;  equal  in  coming  from  the  hand  of  the 
same  Creator;  equal  in  being  possessed  of  the  same 
natures,  physical,  intellectual,  social,  moral  and  religious ; 
equal  in  having  before  them  the  same  destiny  to  seek, 
to  wit,  the  perfection  of  each  of  these  natures ;  equal  in 
deriving  with  their  existence,  from  the  hand  of  their 
Creator,  the  right  to  use  the  means  provided  for  all  for 
the  unfoldment  and  perfection  of  these  natures. 

S  16.  The  natural  equality  of  all  men  does  not  imply 
that  all  have  the  same  advantages  which  depend  upon 
adventitious  circumstances.  Under  the  divine  govern- 
ment, the  constitution  of  the  son  is  derived  through  the 
constitution  of  the  sire ;  and  the  effect  not  unfrequently 
extends  to  the  third  and  fourth  generations,  called  in  the 
decalogue,  "  visiting  the  iniquities  of  the  fathers  upon 
the  children."  This  must  be  so  under  that  government 
by  which  individualization  is  carried  forward.  It  is  in 
obedience  to  that  law  by  which  the  individual  can  pro- 
gress from  the  less  perfect  to  the  more  perfect.  If  the 
sire  could  not  transmit  his  infirmities,  he  could  not 
transmit  his  excellencies  to  his  child. ,  The  susceptibility 
to  improvement  implies  the  susceptibility  to  retrogres- 
sion, which  is  simply  susceptibility  to  change  of  con- 
dition.^ 

1  Under  the  divine  government,  the  laws  of  generation  seem  to  be  uniform, 
which  are,  that  the  offspring  shall  be  begotten  into  the  likeness  of  the  parent ; 
that  is,  every  element,  Attribute  and  faculty  of  the  parent  is  imparted  to  the 
offspring.  This  principle  is  manifest  in  the  production  of  individuality  in 
the  several  kingdoms. 

The  child  necessarily  derives  its  vital  and  mental  constitution  through  its 
parents,  and  especially  its  mother.  When  there  are  no  influences  to  compel  a 
deviation,  its  vital  and  spiritual  constitution  must  be  in  harmony  with  that  of 
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S  17,  The  doctrine  of  the  natural  equality  of  all  men 
implies,  that,  however  weak,  feeble  or  imperfect  may  be 
the  physical  constitution  of  the  individual  at  birth, 
there  are  natural  means  by  which  it  may  be  improved ; 
and  the  individual  has  the  natural  right  to  the  use  of 
those  means  for  its  improvement  and  perfection.  The 
same  implication  is  to  be  made  also  in  respect  to  the 
intellectual,  social,  moral  and  religious  constitution  of 
the  individual.  He  has  a  natural  right  to  the  use  of  all 
his  powers  and  faculties  to  improve  his  condition,  and 
to  seek  a  perfect  destiny.  If  they  are  naturally  weak 
owing  to  unfavorable  conditions  attending  parentage 
and  infancy,  so  much  greater  the  necessity  that  he 
enjoy  all  the  means  at  hand,  and  that  he  be  permitted 
to  exercise  all  the  faculties  and  powers  with  which  he 
has  been  endowed  to  seek  his  better  condition  and 
higher  destiny.  The  doctrine  is,  that,  however  unequal 
the  advantages  at  the  commencement  of  the  race,  each 
has  an  equal  right  to  use  the  means  God  has  given  him, 
to  win  the  prize.^ 

the  motker;  for,  during  the  period  of  gestation,  no  influence  can  reach  the 
infant  except  through  her.  Hence,  ordinarily,  the  new-born  Infant  Is  a  record 
of  the  Influences  controlling  the  mother  during  the  period  of  gestation.  When 
the  influence  Is  of  a  marked  character,  it  is  recognized  by  ordinary  observers. 
Such  are  instances  termed  "  marking  children."  In  families  the  dlflferences 
which  characterize  children  of  the  same  parents,  may  be  accounted  for  by  the 
difference  of  condition  in  parents,  and  of  injiuenebng  circumstances  attending 
the  respective  periods  of  the  generation,  gestation  and  birth  of  their  chUdren. 

This  susceptibility  to  influences  aflfecting  the  character  of  the  offspring  is 
Incident  to  the  law  of  progress.  All  individualities  are  produced  under  general 
and  spedcU  conditions  and  relations  to  outward  influences.  General  condi- 
tions and  relations  mark  their  general  character;  and  special  conditions  and 
relations  mark  their  specific  Character.  Thus  arise  classes,  orders,  genera, 
species  and  varieties  of  individuals  In  the  several  kingdoms,  each  gradually 
advancing  toward  perfect  individuality.  From  the  lowest  to  the  highest  these 
advancing  forms  can  be  traced,  perfecting  in  individuality  at  every  step. 
Along  the  mighty  chain,  connecting  the  lowest  with  the  highest,  no  link  is 
absent ;  the  chain  is  unbroken.  Bach  individuality  is  developed  under  con- 
ditions peculiarly  Its  own,  and  advances  only  with  advancing  conditions.  It 
follows,  necessarily,  that  in  respect  to  physical  and  mental  constitution,  in 
respect  to  specific  endowments,  those  only  can  be  born  eoiual  who  are  equal 
In  all  these  accidents  of  parentage,  ante-natal  and  natal  conditions  and  influ- 
ences. But  these  only  affect  state  and  degree  of  endowment,  which  are  not 
counted  in  the  scale  of  naiural  rights.  They  belong  to  education  and  acquire- 
ment. 

1 "  For,  as  in  well  ordered  contrnonwealths,  one  subject  may  exceed  another 
in  riches,  or  In  hoAor,  btit)  aU  are  eqijal  sharers  in  the  common  liberty;  so, 
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CHAPTER  II. 

Life,  libef'ty  and  tJie  right  to  seek  one's  own  happiness,  are 

gifts  from  God  to  man ;  and  therefore  the  natural  and 

unalienable  right  of  all. 

g  18.  This  propositiou  necessarily  follows  the  con- 
clusion, that  life,  liberty  and  the  right  to  seek  a  perfect 
destiny  are  incident  to  the  right  to  exist.  It  also  follows 
the  conclusion,  "  that  all  men  are  created  equal,"  and, 
hence,  are  equally  entitled  to  that  which  is  essential  to 
their  well-being  and  destiny.  The  proposition  itself  is 
so  self-evidently  true,  that  it  cannot  be  made  more  cer- 
tain by  argument.  It  belongs  rather  to  that  class  of 
conscious  affirmations  called  axiomatic  truths,  than  to 
that  other  class  which  are  ascertained  through  a  process 
of  ratiocination. 

g  19.  If,  however,  one  were  disposed  to  deny  or  ques- 
tion man's  natural  right  to  life,  liberty,  etc.,  and  to  set  up 
an  authority  to  the  contrary,  he  would  be  obliged  to  show 
in  some  other  being  a  superior  right  which  must  neces- 
sarily be  sacrificed  or  endangered,  by  the  existence  of 
this  right  in  man.  For  if  this  right  be  essential  to  the 
existence,  well-being  and  final  destiny  of  man,  and  if 
it  does  not  confiict  with  any  equal  or  superior  right  in 
another  being,  it  cannot  be  denied  or  questioned. 

5  20.  Whatever  is  the  natural,  and  unalienable  right  of 
one  man,  is  the  natural  and  unalienable  right  of  all  men. 
For  when  it  is  demonstrated  that  one  man  is  immortal, 
it  is  to  be  assumed  that  all  men  are  so,  unless  exceptions 
can  be  pointed  out.  When  it  is  admitted  that  life,  lib- 
erty, &c.,  are  the  natural  and  unalienable  rights  of  one 
man,  there  appearing  to  be  no  exception,  it  is  to  be 
assumed  that  they  are,  likewise,  the  natural  and  unal- 
ienable rights  of  all  men. 

under  this  regulation  of  nature,  how  much  soever  a  man  may  surpass  hla 
neighbors  as  to  bodily  or  intellectual  endowments,  he  Is  still  obUged  to  pay  all 
natural  duties  as  readily  and  fully  as  he  expects  to  receive  them ;  nor  do  thosa 
advantages  give  him  the  least  power  or  privilege  to  oppress  his  fellows."  (Ftri'. 
I'ENDOBF,  B.  3,  ch.  2, 1 2.) 
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S  21.  Again,  whoever  asserts  that  one  man  has  natural 
rights  superior  to  another,  and  before  which  the  rights 
of  others  must  yield,  assumes  an  affirmative  which 
cannot  be  admitted,  until  it  is  clearly  and  logically 
proved.  If  he  has  any  special  claim  to  the  natural  pro- 
visions which  God  has  made  for  supplying  the  needs  of 
his  creatures  not  possessed  in  common  by  his  fellows,  he 
must  produce  his  charter  from  the  Almighty,  and  show 
by  evidence  that  cannot  be  questioned,  his  superior 
origin,  aim  and  destiny. 

§22.  The  natural  necessities  of  all  men  being  the 
same,  their  natural  rights  are  likewise  the  same.  And, 
until  it  can  be  shown  that  a  particular  man  has  natural 
necessities  not  common  to  the  race,  it  cannot  be  claimed 
that  he  has  natural  rights  not  common  to  all.  In  short, 
until  it  can  be  demonstrated  that  one  man  has  a  different 
origin  from  another,  and  is  sustained  by  different  means, 
and  has  a  different  destiny  to  accomplish,  it  cannot  be 
claimed  that  he  has  been  endowed  with  different  and 
superior  rights  to  others. 

§  23.  The  natural  rights  of  man,  as  indicated  by  his 
natural  necessities,  are  limited  only  by  the  equal  rights  of 
others;  and  the  limit  can  generally  be  ascertained  by  the 
inquiry,  "  Should  all  others  claim  and  exercise  the  same 
natural  rights,  would  there  necessarily  be  any  conflict  ?" 
For  no  one  can  justly  claim  a  natural  right  so  broad  that 
he  cannot  accord  the  same  to  all  others ;  and  when  he 
does  so,  he  is  trespassing  upon  the  common  rights  of  the 
race ;  and  he  thereby  authorizes  them,  in  that  respect,  to 
trespass  upon  him.  Therefore,  in  defining  the  sphere 
of  individual  rights,  care  must  be  observed  to  make  the 
definition  broad  enough  to  meet  the  needs  of  the  indi- 
vidual, and  yet  not  so  broad  as  to  conflict  with  the  like 
rights  in  others.    Eight  cannot  ookplict  with  right, 

NOR  OAK  TRUTH  OONTRADICT  TRUTH.^ 

1  Nothing  is  conformable  to  the  rules  of  ■wisdom  whloh,  being  practiced  by 
every  one,  becomes  hurtflil  and  evil.  (Barbeyrac's  note  on  Put,  B.  Ill,  ch.  2,  §4, 
quoting  Laetantius'  Inst.,  Div.  1, 3,  ch.  23.) 
3 
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S  24.  Man  has  that  natural  right  to  his  life  which  can, 
under  the  same  circumstances,  be  accorded  to  all  other 
men.  And  where  he  has  a  right  to  the  prolongation  of 
his  life,  he  has,  as  an  incident  thereto,  the  right  to  seek 
and  use  all  proper  means  to  support  and  defend  it. 
When,  under  what  circumstances,  and  upon  what  princi- 
ple, man  may  forfeit  the  right  to  prolong  his  life,  will 
be  fully  discussed  when  the  social  and  governmental 
problems  are  under  consideration. 

S  25.  Liberty  is  the  right  to  exercise  all  the  faculties 
and  powers  with  whicti  man  is  endowed  that  he  may  pro- 
tect himself  and  provide  for  his  natural  necessities ;  and 
also  to  do  and  perform  whatsoever  he  pleases,  so  that  he 
does  not,  in  any  way,  interfere  with,  or  violate  the  equal 
rights  of,  others,  or  endanger  the  well-being  of  society. 

§  26.  The  extent  of  man's  natural  liberty  as  an  indi- 
vidual, is  to  be  ascertained  by  considering  his  individual 
necessities  as  a  physical,  intellectual,  social,  moral  and 
religious  being.  Whatever  these  natures  may  require  for 
their  proper  development  and  perfection,  he  is  at  liberty 
so  to  provide  for,  as  not  to  interfere  with  the  like  right 
in  others.  He  is  at  liberty,  naturally,  to  appropriate  to 
his  own  use  so  much  of  that  which  nature  has  provided, 
without  the  labor  of  man,  as  his  necessities  require. 
He  is  at  liberty  so  to  bestow  his  labor,  as  by  the  aid  of 
natural  forces,  to  convert  to  his  own  use,  not  only  that 
which  is  immediately  necessary  to  supply  his  own  wants, 
and  the  needs  of  those  dependent  upon  him,  bitt  also  tp 
lay  up  in  store  for  their  future  necessities.  In  short,  his 
personal  liberty  gives  him  the  right  to  use  all  his  facul- 
ties and  powers,  and  to  possess  himself  of  all  the  pro- 
ductions thereof,  to  the  extent  that  the  same  right  can 
be  accorded  to  all  others  without  necessitating  conflict. 

S  27.  Man's  right  to  the  enjoyment  of  perfect  liberty  as 
above  defined  also  implies  the  right  to  possess  himself 
of  the  means  for  defending  and  maintaining  that  liberty ; 
and  also  the  right  to  use  the  same  for  that  purpose. 
Fo^  the  right  to  enjoy  is  of  no  value  unaccompanied 
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■with  the  privilege  of  maintaining  and  defending  that 
right.  Therefore,  when  the  right  to  life  and  liberty  are 
conceded,  it  follows  that  every  other  right  essential  to 
the  maintenance  thereof,  is  also  conceded.  For  the  right 
to  life  would  be  of  no  value  unless  accompanied  with 
the  right  to  defend  and  maintain  it ;  nor  can  the  right 
to  liberty  be  maintained  without  the  accompanying 
right  of  self-defense. 

§  28.  Man's  right  to  pursue  after  or  seek  happiness, 
implies  his  right  to  acquire  and  enjoy  that  upon  which 
his  happiness  or  well-being  depends.  He  can  only 
be  happy  in  the  supply  of  all  his  needs.  There  cannot  be . 
contentment  while  the  mind  feels  the  demand  of  neces- 
sities it  is  unable  to  supply ;  and  in  the  absence  of 
contentment,  there  cannot  be  complete  enjoyment. 
Thus,  while  there  is  hunger  or  thirst,  and  the  means  are 
not  to  be  had  to  supply  the  demand,  there  can  be 
no  complete  enjoyment.  The  higher  necessities  may 
be  so  abundantly  supplied  in  the  presence  of  such 
physical  lack,  as  almost  to  overcome  the  lower  dis- 
quiet; but,  nevertheless,  the  demands  of  hunger  and 
thirst  will  make  themselves  felt,  unless  consciousness 
be  entirely  withdrawn  from  the  physical  nature. 

g  29.  But  there  are,  also,  social,  intellectual,  moral  and 
religious  needs,  which  must  be  supplied,  to  enable  man 
to  attain  his  true  destiny;  and  those  needs,  unless 
properly  supplied,  have  their  hungerings  and  thirstings, 
creating  an  "  aching  void."  Every  nature  has  its  needs, 
without  the  supply  of  which  man  cannot  obtain  happi- 
ness. The  gratification  he  experiences  in  the  appropriate 
supply  of  the  need  indicated  by  hunger  or  thirst,  is  but 
one  of  the  many  strings  vibrating  in  harmony  with 
his  perfect  destiny,  and  tending  to  produce  that  state 
in  him  known  as  happiness.  When  every  need  of  his 
nature  is  supplied,  so  that,  physically,  intellectually, 
and  affectiOnally,  there  is  no  la:ck,  he  will  have  attained 
the  state  of  complete  happiness.  The  affirmation,  there- 
fore, of  the  right  of  man  to  seek  happiness,  implies  his 
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right  to  seek  perfection  in  every  department  of  his 
being.  He  has  a  right  to  perfect  his  physical  nature,  by 
supplying  every  need  thereof;  he  has  a  right  to  perfect 
his  intellectual  nature,  by  seeking  all  knowledge ;  he 
has  a  right  to  perfect  his  social  and  affectional  nature, 
by  striving  to  come  into  true  and  just  relations  to  man 
and  God.^ 

S  30.  This  natural  right  to  seek  happiness,  and,  hence, 
to  employ  the  means  by  which  alone  it  can  be  obtained, 
gives  also  the  right  of  property,  by  means  of  which,  in 
many  respects,  man's  needs  are  to  be  supplied.**    Man's 


1  Perfect  happiness  is  an  incident  of  a  perfected  individuality  and  character, 
and  is  the  proposed  end  of  every  human  being.  Such  destiny  is  the  birth- 
right of  all,  and  hence,  the  desire  for  happiness  is  instinctive  in  man.  But 
happiness  is  to  be  distinguished  from  mere  gratification  of  desire.  That  state 
called  desire,  looking  for  gratlfloation  independent  of  the  supply  of  needs, 
arises  from  a  disregard  of  the  demands  of  the  higher  nature,  whence  arise 
spiritual  hunger  and  thirst,  creating  an  "aching  void,"  —  uneasiness,  discon- 
tent—to  silence  ■wrhlch,  gratification  is  sought,  not  by  the  supply  of  those 
higher  needs,  but  by  the  excitation  of  the  lower  appetites  and  passions.  This 
undue  excitation  tends  to  disease,  suffering  and  death.  This  desire  for  gratifi- 
cation is  denominated  "  lust." 

Real  happiness  can  result  only  from  obedience  to  law.  It  is  a  state  of  con- 
sciousness in  the  Individual,  realizing  the  complete  supply  of  everything 
essential  to  his  present  well-being,  without  regrets  for  the  past  or  anxiety  for 
the  future.  It  Implies  a  sense  of  duty  performed  to  one's  self,  neighbor  and 
God.  By  obedience  of  every  law  of  his  being,  man  dwells  In  the  smile  of  Divine 
favor,  hearing  the  voice  of  God  saying,  "  Well  done  good  and  faithful  servant, 
enter  Into  the  Joy  of  thy  Lord."  Perfect  happiness  can  result  only  from  perfect 
obedience  to  every  law  promotive,  in  the  individual,  of  his  perfect  destiny ; 
consequently,  when  man  seeks  happiness  through  the  gratification  of  his 
selfish  desires,  he  must  not  only  Itill,  but  must  Involve  himself  In  a  degree  of 
suflterlng  incident  to  such  disobedience  of  the  requirements  of  his  highest  des- 
tiny. It  Is  to  be  observed  that  happiness  can  never  be  obtained  while  It  is 
made  the  object  of  pursuit.  It  can  only  follow  as  a  result  Incident  to  a  state  or 
condition  in  the  Individual,  in  harmony  with  the  divine  attributes.  Hence, 
happiness  cannot  properly  be  made  the  object  of  pursuit,  except  as  an  incident 
of  perfected  condition  or  state. 

2  The  subject  of  property,  or  that  to  which  the  doctrine  of  property  relates.  QoD- 
■WIN,  in  his  treatise  on  Political  Justice,  says :  "  That  It  relates  to  all  those 
things  that  conduce,  or  may  be  conceived  to  conduce,  to  the  benefit  or  pleasure 
of  man,  and  which  cannot  otherwise  be  applied  to  the  use  of  one  or  more 
persons,  than  by  a  permanent  or  temporary  exclusion  of  the  rest  of  the 
species.  Such  things  In  particular  are  food,  clothing,  habitation  and  furniture. 
(Vol.  2,  p.  415.) 

Of  the  nature  of  property.  Pupfendokf  (B.  IV,  ch.  4,  J  1),  says  that  property  is 
a  moral  quality  which  does  not  affect  the  things  themselves,  or  as  to  their 
intrinsic  nature,  but  only  produce  a  moral  effect  with  regard  to  other  persons  • 
and  that  these  qualities,  as  all  others  of  the  same  kind,  derive  their  birth  from 
Indisposition,  &c.  That  the  natural  substance  of  things  suffers  no  alteration. 
Whether  property  be  added  to  them  or  taken  from  them.    He  defines  property 
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property  rights  are  eitlier  in  common,  or  sucli  as  belong 
to  him  exclusively  as  an  individual.  He  has  a  right  in 
common  to  that  which  nature  has  provided  without  the 
labor  of  man,  and  which  is  necessary  or  convenient  for 
his  use ;  to  be  so  exercised,  however,  as  not  to  interfere 
with  the  like  right  in  others.  He  has  a  right  in  common 
to  the  use  of  the  earth,  and  the  natural  products  there- 
of; to  the  use  of  the  water,  and  the  natural  products  of 
the  same ;  to  the  use  of  the  sunlight,  the  air,  etc.,  to  be  so 
used  as  not  to  interfere  with  the  same  right  in  others. 
But  any  appropriation  of  these  natural  provisions 
beyond  the  requirement  Of  his  wants,  which  necessarily 
excludes  others,  cannot  be  claimed  as  a  natural  right.^ 

g  31.  He  has  also  a  natural  right  to  the  products  of 
his  own  labor.  They  are,  so  to  speak,  his  creations,  and 
he  has  a  title  thereto  as  the  producer  or  creator  of  such 
products.  This  property  belongs  to  the  individual,  and 
is  not  held  in  common,  as  in  case  of  mere  natural  pro- 


to  be  "  a  right  by  which  the  very  substance,  as  it  were,  of  a  thing,  so  belongs  to 
one  person,  that  it  doth  not  in  whole  belong,  after  the  same  manner,  to  any 
other."  (Idem,  J  2 ;  see  also  Kaufmann's  Mackeldey's  Civil  Law,  g  260.)  He  uses 
the  terms  "  dominion  "  and  '"property  "  as  synonymous.  The  right  constituting 
a  thing  property,  he  says,  "  strictly  speaking,  inheres  in  the  person  from  which 
the  things  themselves  derive  some  kind  of  extrinsic  denomination."  (Idem.) 
But  aside  from  metaphysical  disquisitions  upon  the  question,  my  right  of 
absolute  property  in  a  thing  impUes  my  right  of  dominion  over,  and  of  appro- 
priation of,  the  tljing;  and  my  property  therein,  when  limited  to  a  particular 
use,  or  when  qualified  by  a  particular  obligation,  is  not  absolute  as  to  the  whole 
thing,  biTt  is  deemed  a  limited  or  qualified  property.    But  of  this  hereafter. 

(See  post, ;  see  Kaufmann's  Mackeldey's  Civil  Law,  §  260.) 

1  Man's  right  to  appropriate  those  things  to  his  use  which  God  has  provided 
for  the  supply  of  his  needs,  is  absolute  in  itself,  but  is  only  iTichoate  In  respect  to 
the  things  to  be  appropriated ;  and  his  absolute  property  in  the  thing  does  not 
commence  until  the  appropriation  has  taken  place.  The  right  to  appropriate 
for  the  supply  of  needs  is  absolute,  but  this  right  does  not  attach  to  a  particular 
thing  until  exercised  in  respect  to  such  thing.  This  right,  wliich  he  holds  In 
common  with  all  mankind,  to  the  use  of  those  means  provided  by  the  Author 
of  his  being,  without  the  labor  of  man,  for  the  supply  of  his  necessities,  is, 
therefore,  absolute,  but  it  only  attaches  to  the  thing  when  exercised  in  "respect 
thereto.  Therefore,  the  right  to  appropriatb  must  not  be  confounded  with  the 
act  of  appropriation.  Before  appropriation,  his  property  In  the  thing  is  incho- 
ate and  conditional ;  after  appropriation,  as  above,  it  is  absolute.  But  this 
absolute  right  to  appropriate  these  things  made  essential  to  the  existence  of 
man,  extends  only  to  the  supply  of  his  necessities ;  and  when,  by  so  extending 
this  right,  he  interferes  with  the  like  necessary  rights  of  others,  he  Is  acting 
■without  authority  from  nature. 
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ducts,  upon  which  man  has  bestowed  no  labor.^  He 
has  an  absolute  right  to  apply  to  his  own  use  that  which 
he  has  produced  without  taxing  the  labor  or  invading, 
the  rights  of  others ;  and  he  has  a  natural  right  to  keep 
or  part  with  the  same  upon  such  terms  as  he  thinks 
proper,  subject,  however,  to  such  modifications  as  the 
rights  of  society  impose. 

§  32.  He  may  have  property  rights  in  whatever  he 
takes  from  the  common  stock  and  renders  more  valuable 
to  himself  or  to  society  by  the  bestowal  of  his  labor  upon 
it.  Thus,  he  may  take  uncultivated  land,  and  by  his 
labor  subdue  it,  until  its  products  are  more  suited  to  the 
needs  of  man,  or  are  produced  in  greater  abundance. 
By  so  doing,  he  naturally  acquires  a  property  in  such 
land,  justly  measured  by  the  improved  character  im- 
parted to  it  by  his  labor.  The  same  principle  is  appli- 
cable to  every  natural  thing  made  more  valuable  by  the 
labor  of  man.  His  exclusive  property  in  anything, 
naturally,  is  to  be  measured  by  what  he  has  bestowed 
upon  or  imparted  to  it.  Eights  of  property  acquired  by 
contract,  etc.,  cannot  properly  be  considered  in  this  place. 


CHAPTER  III. 

OP  THE   OKIGIN  OF   GOVERNMENTS. 

S  33.  Civil  governments .  are  institutions  of  society, 
established  for  the  aid  and  protection  of  the  members 
thereof;  and  man's  right  to  use  his  faculties  and 
powers  to  provide  for  his  present  and  future  well-being, 

1  Thia  right  to  the  products  of  one's  own  labor  is  absolute,  because  such  pro- 
ducts are  the  creation  of  the  laborer.  His  title  thereto  is  original,  and  not 
derived  after  the  thing  has  had  an  existence,  as  in  case  of  title  by  appropriation 
or  purchase.  His  title  begins  with  the  beginning  of  that  to  which  he  is  entitled. 
This  proposition  presupposes  the  laborer  to  be  the  owner  of  himself,  his  facul- 
ties and  his  powers ;  and  as  such  owner,  to  have  the  right  to  dispose  of  their 
use  for  a  limited  time,  or  of  the  products  of  their  use;  hence,  by  contract,  he 
can  transfer  his  title  to  the  products  of  his  labor  to  another,  even  before  they 
have  an  existence,  or,  which  la  the  same  thing,  he  may  hire  out  to  another  any 
lawful  use  of  himself,  his  faculties  and  powers. 
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is  the  basis  of  the  authority  with  which  civil  governments 
are  necessarily  invested.  Were  all  men  sufiBciently  wise, 
powerful  and  just  to  understand,  respect  and  perform 
their  various  duties  to  themselves  and  others,  the  neces- 
sity for  human  governments  would,  in  a  measure,  be 
obviated.  But,  as  men  are  naturally  weak,  ignorant 
and  selfish,  and  are  inclined  to  prefer  self  to  justice, 
human  governments,  established  upon  principles  of 
impartial  justice,  become  a  necessity.^ 

S  34.  Man  is  so  constituted,  that,  living  alone,  he  can- 
not perfect  himself  in  his  social,  moral  and  religious 
natures.  He  is  constituted  for  society,  and  must  live 
in  it  or  fail  of  his  destiny.  He  may  live  by  himself  as 
an  animal,  but  he  cannot  as  a  social,  moral  and  religious 
being.  Hence,  society  is  one  of  the  necessities  of  his 
existence,  giving  birth  to  a  class  of  rights  to  which 
those  of  the  mere  individual  are  necessarily  subordi- 
nated.^ 

1  "All  men  are  endowed  with  certain  unalienable  rights,  among  whieli  are 
life,  liberty  and  the  pursuit  of  happiness ;  that,  for  the  protection  of  these 
rights,  governments  are  instituted  among  men,  deriving  their  Just  powers 
from  the  consent  of  the  governed."  (Declaration  of  Independence.) 

2  Man  is  so  formed  by  nature  that  he  cannot  supply  all  his  own  wants,  but 
necessarily  stands  in  the  need  of  the  intercourse  and  assistance  of  his  fellow 
creatures,  whether  for  his  immediate  preservation,  or  for  the  sake  of  perfecting  * 
his  nature,  and  enjoying  such  a  life  as  is  suitable  to  a  rational  being.  (See 
Vattel's  Law  of  Nations,  Prelim.,  p  45,  J 10.) 

"  The  great  end  of  every  being  endowed  with  intellect  and  sentiment,  is  hap- 
piness. It  is  by  the  desire  alonfe  of  that  happiness  that  we  can  bind  a  creature 
possessed  of  the  faculty  of  thought,  and  form  the  ties  of  that  obligation  which 
shall  make  him  submit  to  any  rule.  Now,  by  studying  the  nature  of  things, 
and  that  of  men  in  particular,  we  may  thence  deduce  the  rules  which  man 
must  follow  in  order  to  attain  his  great  end— to  obtain  the  most  perfect  hap- 
piness of  which  he  is  susceptible.  We  call  those  rules  the  natural  laws,  or  the 
laws  of  nature.  They  are  certain,  they  are  sacred,  and  obligatory  on  every 
man  possessed  of  reason,  independently  of  every  other  consideration  than 
that  of  his  nature,  and  even  though  we  should  suppose  him  totally  Ignorant 
of  the  existence  of  a  God.  But  the  sublime  consideration  of  an  eternal,  neces- 
sary, infinite  Being,  the  Author  of  the  universe,  adds  the  most  lively  energy  to 
the  laws  of  nature,  and  carries  it  to  the  highest  degree  of  perfection.  That 
necessary  being  necessarily  unites  in  himself  all  perfection ;  he  is  therefore 
superlatively  good,  and  displays  his  goodness  by  forming  creatures  susceptible  " 
of  happiness.  It  is  then  his  wish  that  his  creatures  should  be  as  happy  as  is 
consistent  with  their  nature;  consequently  it  is  his  will  that  they  should,  In 
their  whole  corfduct,  follow  the  rules  which  that  same  nature  lays  down  for 
them  as  the  most  certain  road  to  happiness.  Thus  the  will  of  the  Creator  per- 
fectly coincides  with  the  simple  indications  of  nature;  and  those  two  sources, 
producing  the  same  law,  unite  in  forming  the  same  obligation.   The  whole 
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S  35.  As  man  is  formed  for  society,  and  is  endowed 
with  faculties  and  powers  which  require,  for  their  culti- 
vation and  perfection,  the  presence  and  aid  of  his  fellow 
beings,  he  must  submit  to  all  such  rules  and  regulations 
as  are  necessary  for  the  establishment  and  maintenance 
of  social  existence  and  order.  Hence,  arises  the  doc- 
trine, that,  on  coming  into  society,  man,  in  consideration 
of  the  benefits  and  advantages  to  be  derived  therefrom, 
necessarily  surrenders  up  a  portion  of  his  natural  lib- 
erty.^ By  which  is  meant,  the  individual  must  surrender 
his  claim  to  such  rights  and  privileges  as  cannot  be 
exercised  consistently  with  the  existence  and  welfare  of 
society.  He  must  claim  for  himself  the  exercise  of  no 
liberty  which  cannot  be  accorded  to  all  others. 

g  36.  Man  must  be  faithful  to  himself  if  he  would 
fulfill  the  destiny  for  which  he  is  created.    Every  endow- 

reverts  to  the  first  great  end  of  man,  -which  Is  happiness.  It  was  to  conduct 
Wm  to  that  great  end  that  the  laws  of  nature  were  ordained ;  it  is  from  the 
desire  of  happiness  that  his  obligation  to  observe  those  laws  arises.  There  is, 
therefore,  no  man— whatever  maybe  his  ideas  respecting  the  origin  of  the 
universe,  even  if  he  had  the  misfortune  to  be  an  atheist— who  is  not  bound  to 
obey  the  laws  of  nature.  They  are  necessary  to  the  general  happiness  of  man- 
kind; and  whoever  should  reject  them,  whoever  should  openly  despise  them, 
would,  by  such  conduct  alone,  declare  himself  an  enemy  to  the  human  race, 
and  deserve  to  be  treated  as  such.  Now,  one  of  the  first  truths  which  the  study 
of  man  reveals  to  us,  and  which  is  a  necessary  consequence  of  his  nature,  Is, 
that,  in  a  state  of  lonely  separation  from  the  rest  of  his  species,  he  cannot 
attain  his  great  end,  happiness ;  and  the  reason  Is,  he  was  intended  to  live  in 
society  with  his  fellow  creatures.  Nature  herself,  therefore,  has  established 
that  society,  whose  great  end  is  the  common  advantage  of  all  its  members ; 
and  the  means  of  attaining  that  end  constitute  the  rules  that  each  individual 
Is  bound  to  observe  in  his  whole  conduct.  Such  are  the  natural  laws  of  human 
society."  (See  note  on  43d  p.  Vattel's  Law  of  Nations.) 

1  Blackstone, in  his  Commentaries  (1  B.,  p.  125),  has  the  following:  The 
absolute  rights  of  man,  considered  as  a  free  agent,  endowed  with  discernment 
to  know  good  from  evil,  and  with  power  of  choosing  those  measures  which 
appear  to  him  most  desirable,  are  usually  summed  up  In  one  general  appella- 
tion, and  denominated  the  natural  liberty  of  mankind.  This  natural  liberty 
consists,  properly,  in  a  power  of  acting  as  one  thinks  fit,  without  any  restraint 
or  control,  unless  by  the  law  of  nature ;  being  a  right  inherent  in  us  by  birth, 
and  one  of  the  gifts  of  God  to  man  at  his  creation,  when  he  endowed  him  with 
the  faculty  of  free  will.  But  every  man,  when  he  enters  into  society,  gives  up 
a  part  of  his  natural  liberty,  as  the  price  of  so  valuable  a  purchase ;  and  In 
consideration  of  receiving  the  advantages  of  mutual  commerce,  obliges  him- 
self to  conform  to  those  laws  which  the  community  has  thought  proper  to 
establish.  *  *  *  Political  or  civil  liberty,  therefore,  is  no  other  than  natural 
liberty  so  far  restrained  by  human  laws— and  no  farther— as  is  necessary  and 
expedient  for  the  general  advantage  of  the  public.  (1  Bl.  Com.,  125.) 
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ment  of  body  and  of  mind  is  absolutely  essential  to 
the  accomplishment  of  his  true  destiny.  Therefore,  he 
cannot  surrender,  on  coming  into  society,  any  essential 
liberty  or  right.  As  his  natural  rights  have  their  basis 
in  his  natural  necessities,  so  far  as  society  modifies  or 
dispenses  with  these  necessities,  to  that  extent  his 
natural  rights  are  modified  or  changed.  But  he  sur- 
renders no  essential  right;  he  loses  no  privilege  of 
injuring  another,  or  of  interfering  with  the  equal  rights 
of  others.^ 

S  37.  The  natural  necessities  of  the  individual  while 
isolated  from  society,  or  dwelling  in  a  savage  state,  are 
di&rent  from  those  of  one  enjoying  the  advantages  of 
a  high  civilization.  And  the  natural  necessities  being 
different,  the  natural  rights  incident  to  those  necessities, 
are  likewise  different.  The  man  advancing  from  a 
savage  to  a  civilized  condition  does  not  thereby  sur- 
render the  natural  rights  incident  to  his  native  state. 
Having  put  off  his  primitive  condition,  he  has  also  put 
off  with  it,  the  incidents  thereof,  or,  in  other  language, 
the  condition  ceasing,  the  incidents  thereof  cease  with  it.^ 

S  38.  Society  being  necessary  to  the  individual  to 
enable  him  to  fulfill  his  true  destiny,  he  has,  as  an 
incident,  all  the  rights  necessarily  involved  in  the  estab- 
lishment and  regulation  of  the  society  demanded.  It 
being  a  natural  necessity,  it  must  be  established  upon 
such  foundations  as  will  secure  its  continuance,  and 

1  "  Moral  or  natural  liberty  is  the  right  which  nature  gives  to  all  mankind  of 
disposing  of  their  persons  and  property  after  the  manner  they  Judge  most  eon- 
sonant  to  their  happiness,  on  condition  of  their  acting  within  the  limits  of  the 
law  of  nature,  and  that  they  do  not  any  way  abuse  It  to  the  prejudice  of  any 
other  men."  (Burlamaqui,  ch.  3,  §  15.) 

2  "The  libertas  guidlibei  faaiendi,  or  the  liberty  of  doing  everything  which  the 
passions  of  man  may  urge  him  to  attempt,  or  his  strength  enable  him  to  effect, 
Is  savage  ferocity ;  it  is  the  liberty  of  the  tiger,  and  not  the  liberty  of  man." 
(Sharswood's  note  to  1  Bla.  Com.,  p.  126.) 

Man  created  in  the  image  of  his  Maker,  and,  through  his  constitution,  made 
the  subject  of  moral  government,  is,  by  nature,  invested  with  no  liberty 
or  endowed  with  no  rights  inconsistent  with  the  requirements  of  that  govern- 
ment to  which  he  is  subject.  It  would  be  a  perversion  of  reason  to  say  that 
man  had  the  liberty  or  right  to  commit  a  wrong  because  the  Almighty  had 
intrusted  him  with  power  to  do  so. 

i 
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enable  i£  to  accomplisli  the  purposes  for  wbich  it  is 
constituted.  And  man  coming  into,  and  becoming 
a  member  of,  civilized  or  enlightened  society,  and 
participating  in  its  benefits  as  a  refining  and  civilizing 
institution,  ceases  to  be  a^  savage;  consequently  the 
rights  incident  to  the  savage  state  cease  to  exist ;  not 
so  much  by  a  surrender  of  the  right  or  liberty,  as  by  a 
destruction  of  that  condition  out  of  which  it  arose. 

S  39.  That  society  which  is  adapted  to  the  natural 
necessities  of  the  individual,  must  establish  its  founda- 
tions in  natural  justice.  It  must  permit  no  necessary 
liberty  or  right  of  the  individual  to  be  abridged.  It 
must  not  hinder  him  in  the  pursuit  of  a  perfect  destiny, 
and,  hence,  must  not  embarrass  him  in  seeking  the 
supply  of  his  essential  needs.  Those  necessities  of  the 
individual  which  call  for  the  existence  of  society,  require 
it  for  purposes  of  aid  and  protection.  Therefore,  society 
must  be  so  constituted  and  used  as  not  to  interfere  with 
the  essential  rights  or  liberties  of  the  individual  members 
thereof. 

S  40.  Civil  liberty  consists  in  the  right  to  seek  after, 
and  employ,  every  means  essential  to  the  perfection  of 
the  individual  in  every  department  of  his  being.  Civil 
governments  are  instituted  for  the  purpose  of  protecting 
man  in  the  exercise  of  such  liberty,  and  also  for  aiding 
him  when  such  aid  can  be  given  without  encroaching 
upon  the  equal  liberty  of  others.  Man  is  entitled  to  no 
greater  liberty  than  that  which  leaves  him  free  to  seek 
the  end  for  which  he  was  created ;  and  no  government 
can  be  authorized  to  restrain  him  in  the  exercise  of  such 
liberty.  A  true  civil  government,  therefore,  is  one  so 
instituted  and  administered  as  leaves  every  subject 
thereof  free  to  seek  the  supply  of  every  need,  and 
protects  him  in  such  endeavor.^ 

1  Civil  liberty  is  "  that  of  a  member  of  society,  and  is  no  other  than  natural 
liberty  so  far  restrained  by  human  laws —and  no  farther — as  is  necessary  and 
expedient  for  the  general  advantage  of  tlie  public."  (1  Bla.  Com.,  125.) 

"  Civil  liberty  is  the  not  being  restrained  by  any  la-y  but  what  conduces  in  a 
greater  degree  to  the  public  welfare."  (Paley  on  Civil  Liberty,  B.  6,  o.  5.) 
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S  41.  Civil  liberty,  then,  consists  in  living  under  the 
protection  of  a  civil  government,  where  the  subject  is 
left  free  to  exercise  fully  all  his  faculties  and  powers  in 
seeking  the  perfection  of  his  being,  or  the  attainment 
of  a  perfect  destiny ;  and  where  he  is  fully  protected  in 
the  exercise  and  enjoyment  of  such  rights.  A  true 
government  cannot  restrain  its  subjects,  as  such,  in  the 
exercise  of  any  individual  right.^  For  government  is 
not  authorized  to  make  unnecessary  requirements  of  its 
subjects ;  and  those  which  are  essential  to  the  existence 
and  well-being  of  society,  the  subject  has  no  individual 
right  to  retain  or  claim.^ 

§  42.  Society  can  have  no  rights  not  essentially  in 
harmony  with  the  rights  of  its  individual  members. 
For  God,  having  ordained  society  as  necessary  for  the 
perfection  of  the  individual,  has  placed  social  and 
individual  rights  upon  the  same  basis.  The  necessities 
of  the  individual  give  birth  to  those  of  the  social. 
Hence,  there  must  be  agreement  between  individual 

iThe  terms  "civil"  liberty  and  "civil"  rights,  and  "political"  liberty  and 
"  political "  rights,  are  usually  treated  as  synonymous.  In  this  work  they  will 
be  carefully  distinguished.  By  "civil"  liberty  and  "civil"  rights  will  be 
understood  the  liberty  and  rights  appurtenant  to  the  individual  as  a  member 
of  society  and  subject  of  civil  government,  whether  he  bo  an  infant  or  an 
adult,  a  male  or  a  female,  a  native  or  an  alien.  By  "  political "  liberty  and 
"  political "  rights  are  meant  those  rights  and  privileges  conferred  upon  the 
subject  by  the  government.  That  is,  "  civil "  rights  inhere  in  the  individual ; 
"political"  rights  are  conferred  upon  him..  "Civil"  rights  are  a  natural 
endowment;  "political"  rights  are  a  govemmeiaal  one.  Government  must 
concede  "civil"  rights  and  "civil"  liberty  to  all;  it  confers  political  rights 
according  to  its  discretion.  This  principle  has  its  foundation  in  the  law  of 
necessity.  The  government  must  determine  upon  whom,  and  upon  what 
conditions,  it  Is  safe  to  confer  political  power,  having  in  view  the  existence 
and  highest  good  of  society ;  but  it  must  respect  the  "civil"  liberty  and  "civil" 
rights  of  all,  or  defeat  the  very  end  of  its  existence. 

2  "Every  wanton  and  causeless  restraint  of  the  will  of  the  subject,  whether 
practiced  by  a  monarch,  a  nobility,  or  a  popular  assembly,  is  a  degree  of 
tyranny;  nay,  even  laws  themselves,  whether  made  with  or  without  our  con- 
sent, if  they  regulate  and  constrain  our  conduct  in  matters  of  indifference, 
without  any  good  end  in  view,  are  regulations  destructive  of  liberty."  (1  Bla, 
Com.,  126.) 

The  right  to  regulate  or  constrain  the  conduct  of  the  Individual  in  one  thing 
indifferent,  implies  the  same  right  in  all  things,  which  would  ineeessarily  be 
destructive  of  all  liberty  and  right  in  the  subject.  The  exercise  of  such  power 
is  the  characteristic  of  despotism;  and  it  does  not  properly  belong  to  al 
legitimate  civil  government,  which  derives  all  its  right  to  govern  upon  the) 
theory  of  a  public  authority  created  on  account  of  a  public  necessity. 
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and  social  necessities  —  and,  therefore,  between  indi- 
vidual and  social  rights  —  and  civil  government  performs 
its  oflBice  most  perfectly  when  it  so  administers  as  not  to 
abridge  the  rights  of  any  of  its  subjects. 

S  43.  Civil  government  is  a  necessity  of  society,  and, 
hence,  the  necessity  of  every  individual  member  thereof. 
Therefore,  everything  essential  for  the  establishment  and 
maintenance  of  such  government  becomes  a  like 
necessity.  Whatever  right  or  power  is  demonstrated  to 
be  indispensable  to  its  existence  and  maintenance, 
society  can  properly  confer  upon  it.  Therefore,  society 
has  sovereign  authority  to  invest  civil  government  with 
every  right  and  power  essential  to  its  existence  and 
just  administration  ;  and  the  highest  government  thus 
constituted  must  have  sovereign  authority,  absolute 
within  such  limits,  and  for  such  purposes. 

g  44.  Every  civil  society  must  necessarily  establish  a 
public  authority,  under  which  its  common  affairs  are  to 
be  regulated,  and  the  civil  conduct  of  each  member,  in 
respect  to  the  public  welfare,  is  to  be  prescribed.  This 
authority  belongs  essentially  to  the  whole  body  of 
the  society,  until  it  is  vested  in  those  intrusted  with  the 
administration  of  its  government.  But  as  soon  as 
society  institutes  its  government,  and  determines  the 
mode  of  its  administration,  the  public  authority  is  vested 
therein,  and  can  only  be  exercised  thereby.^ 

g  45.  The  fundamental  regulations  which  determine 
the  manner  in  which  the  public  authority  is  to  bo 
executed,  form  the  constitution  of  the  government.  And 
society,  having  instituted  its  government,  determined 
the  fundamental  regulations  by  which  it  is  to  be  admin- 
istered, and  invested  it  with  the  public  authority,  is 
bound  by  it,  and  must  itself  submit  to  that  authority. 

1  All  the  members  of  a  state  cannot  tie  called  together  to  be  consulted  or  to 
vote  upon  the  enactment  of  its  laws;  or  upon  the  adjudication  or  execution 
of  them,  and  If  they  could  be  consulted,  upon  all  questions  of  this  ohai'a'cter, 
they  would  not  be  able  to  agree  unanimously.  Hence,  there  must  be  an  estab- 
lished public  authority  by  which  the  laws  of  society  are  to  be  enacted,  adjudged 
and  executed,  without  which  society  could  not  exist. 
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It  can,  then,  exercise  its  authority,  civilly,  in  no  other 
way,  for,  politically  considered,  the  government  repre- 
sents, or  stands  for  the  society.^ 

S  46.  Between  the  body  of  society,  and  the  govern- 
ment instituted  by  it,  there  is  a  manifest  distinction. 
Society  institutes  its  government  and  invests  it  with 
the*  public  authority ;  and  the  government  thus  insti- 
tuted executes  that  authority  in  the  manner  prescribed. 
Hence,  while  the  body  of  society  is  the  source  of  the 
authority,  it  is  not  the  government  itself,  and  it  can 
execute  the  public  authority  only  in  the  manner  pre- 
scribed.^ 


CHAPTER  lY. 

Of  the  Nature  of  Governments,  and  their  Natural  Rights. 
g  47.  Whatever  may  be  the  form  of  the  government 
established  by  society,  it  is  instituted  to  be  intrusted 
with  the  execution  of  the  public  authority.  By  the  act 
of  association  each  citizen  subjects  himself  to  ,the 
authority  of  the  entire  body  in  everything  relating  to 
the  common  welfare.'  The  public  authority  emanates 
from  the  entire  body  of  society,  which,  to  be  executed, 
must  be  vested  somewhere ;  and  wherever  that  author- 
ity is  vested,  there  is  to  be  found  the  government  of 
that  society.  Therefore,  while  the  authority  of  all  over 
each  member,  belongs  essentially  to  the  body  politic  or 

1  For  the  necessity  requiring  society  to  establish  a  public  authority,  also 
reoLUlres  It  to  submit  to  the  execution  of  that  authority  in  the  manner  and 
form  prescribed.  Where  the  constitution  prescribes  the  manner  in  which  the 
national  authority  is  to  be  executed,  or  its  fundamental  laws  are  to  be  modified 
or  repealed;  or,  in  which  the  national  will  Is  to  be  ascertained,  the  nation  is 
thereby  estopped  from  adopting  any  other  method,  except  by  overturning  the 
established  authority,  which  is  equivalent  to  revolution. 

2  "It  Is  evident  that,  by  th^  very  act  of  civil  or  polltleal  association,  each 
citizen  subjects  himself  to  the  authority  of  the  entire  body  lft.fiYgrythi.ng~tliat 
rela|ssjtaiheucaiuBiftaj5!;g]^re.  The  authority  of  all  over  each  member,  there- 
fore, essentially  belongs  to  the  body  politic  or  state ;  but  the  exercise  of  that 
authority  may  be  placed  in  different  hands,  according  as  the  society  may  hava 
ordained.  (Vattel,  B.  1,  ch.  1,  J  2.) 

»  Vatt.  L.  of  ]Sr.,  B.  1,  ch.  11, 1 2. 
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state,  the  exercise  of  that  authority  may  be  placed  in 
different  hands,  according  as  society  ordains.^ 

S  48.  Society  determines  the  form  of  its  government, 
that  is,  the.  body  to  which  the  execution  of  the  public 
authority  is  committed,  which  may  be  democratic,  aris- 
tocratic or  monarchical :  that  is,  the  public  authority 
may  be  vested  in  a  number  of  men  elected  by  the  peo- 
ple ;  or  in  a  particular  or  select  class  of  the  people ;  or 
in  a  single  individual;  or  the  government  may  be  a 
combination  or  a  modification  of  these  three  kinds. 
But  whatever  its  form  or  constitution,  it  is  created  for 
the  purpose  of  executing  the  public  authority;  and 
derives  its  authority  to. act  in  the  premises,  from  the 
body  of  society.^ 

§  49.  From  the  nature  and  constitution  of  men,  and 
from  their  situation  upon  the  earth,  there  must  neces- 
sarily be  many  independent  societies  or  nations.  It  is 
manifestly  impossible  for  the  whole  race  to  dwell 
together  in  a  single  society,  or  to  become  subjects  of  a 
single  civil  government.  IJfo  one*  government  could 
adg,pt  its  administration  to  all ;  nor  cotild  it  execute  the 
public  authority  upon  all.  Hence,  from  necessity,  the 
race  must  be  gathered  into  many  independent  societies 
or  nations ;  and  governments  must  be  devised  adapted 
to  the  conditions  and  necessities  of  these  various  socie- 
ties ;  and  hence,  being  separate  from,  and  independent 
of,  each  other,  each  must  be  sovereign  within  its  own 
limits. 

§  50.  The  largest  societies  of  men  civilly  associated 
together  constitute  nations :  consequently,  the  highest 
public  authority  to  be  executed  by  any  civil  government 
is  the  authority  of  the  nation.    As  nations  are  consti- 

1  Idem. 

2  "  In  Europe,  sovereignty  Is  of  feudal  oi-igln,  and  Imports  no  more  than  tlie 
state  of  the  sovereign.  It  comprises  his  rights,  duties,  exemptions,  prerogatives 
and  powers.  But  with  us,  all  power  is  with  the  people.  They  alone  are  sov- 
ereign ;  and  they  erect  what  government  they  please.  None  of  these  govern- 
ments are  sovereign  in  the  European  sense  of  the  word,  all  being  restrained 
by  written  constitutions."  (See  Webstbu's  reply  to  Calhoun,  In  the  Senate 
of  the  U.  8.,  Feb.  16, 1833.) 


OF  GOVERNMENT.  31 

tuted  of  societies  composed  of  the  largest  number  of 
individuals  civilly  associated  together,  and  as  the  public 
authority  consists  of  the  authority  of  all  over  each,  it 
follows  that  the  public  authority  of  the  nation  is  sov- 
ereign within  its  limits.^ 

S  51.  Sovereignty  is  the  supreme  authority  and  power 
by  which  a  state  is  governed.^  It  implies  the  right  of 
commanding  in  the  last  resort.'  As  an  attribute  of  civil 
government,  it  is  the  right  of  commanding  civil  society 
in  all  matters  pertaining  to  the  public  welfare,  in  the 
last  resort;  which  right  the  members  of  such  society 
have  conferred  on  one  and  the  same  person — which 
may  be  an  individual  or  a  body  corporate — with  a  view 
to  preserve  order  and  security  in  the  commonwealth ; 

1  It  does  not  follow  that  all  national  societies  are  equally  numerous,  wealthy 
or  powerful.  One  nation  may  be  much  inferior  to  another  in  each  of  these 
particulars — may,  In  fact,  be  obliged  to  seek  alUance  with  another  and  more 
powerful  nation,  to  protect  itself  against  the  encroachments  of  other  powers. 
But  this  does  not  abridge  its  sovereignty  or  lessen  Its  authority  to  command 
within  its  own  limits,  or  its  right  to  claim  Its  position  in  the  family  of  nations. 
Nations,  as  individuals,  may  differ  in  wisdom,  wealth  and  power;  but,  like 
individuals,  they  are  also  equal  in  their  rights  as  sovereign  states,  which  do 
not  depend  upon  considerations  of  that  character.  Says  Vattel  (Prelim.,  §  15), 
"  Nations  composed  of  men,  and  considered  as  so  many  free  persons  living 
together  in  the  state  of  nature,  are  naturally  equal,  and  inherit  from  nature 
the  same  obligations  and  rights.  Power  or  weakness  does  not,  in  this  respect, 
produce  any  difference.  A  dwarf  is  as  much  a  man  as  a  giant ;  a  small  republic 
is  no  less  a  sovereign  state  than  the  most  powerful  kingdom." 

From  the  very  design  that  induces  a  number  of  men  to  form,  a  society 
which  has  its  common  interests,  and  which  is  to  act  in  concert,  it  is  necessary 
that  there  should  be  established  a  public  authority  to  order  and  direct  what  is 
to  be  done  by  each  in  relation  to  the  end  of  the  association.  This  political 
authority  is  the  sovereignty ;  and  he  or  they  who  are  invested  with  it  are  the 
sovereign.    (Vattel,  B.  1,  ch,  1,  §  1.) 

2  "  Sovereignty  is  that  public  authority  which  has  no  superior,  and  which 
commands  In  an  independent  civil  society,  ordering  and  directing  what  each 
must  do  to  acquire  its  ends.  It  is  the  union  of  all  the  powers ;  it  is  the  power 
to  do  any  and  everything  in  a  state,  without  being  accountable  to  any  one." 
(Bouv.  Inst.,  vol.  1,  p.  8.  See,  also,  Lawrence  Wheat.,  p.  35 ;  also  note  1  to  ?  49, 
ante.) 

3  This  right  of  commanding  in  the  last  resort  must  not  be  the  subject  of 
appeal  to  other  authority.  It  must  include  the  right  to  command  each  and. 
every  member  of  the  nation,  or  all  residing  within  its  local  jurisdiction,  in  all 
matters  lnjisQ:^3ixESltaiaia£toJtoe,£ubllc  w^^  without  authority  left  In 
any  one  or  anywhere,  to  resist.  For  if  its  authority  may  be  resisted,  then 
there  must  be  superior  authority  within  the  same  jurisdiction.  This  is  impos- 
sible. For  the  nation  being  the  highest  form  of  civil  society,  its  government 
is  the  highest  in  authority,  and  is,  therefore,  supreme.  (See,  also,  Burlamaqui, 
P.  L.,  oh.  5,  §  3;  Vattel,  B.  1,  ch.  1,  g  4.) 
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to  promote  the  general  welfare,  and  to  secure  the  bless- 
ings of  liberty .1 

S  52.  To  entitle  a  society  to  rank  as  a  nation,  and  to 
figure  in  the  family  of  nations,  it  must  become  actually 
sovereign  and  independent  .within  the  limits  of  its 
assumed  jurisdiction.  It  must  have  the  power  to  com- 
mand therein  in  the  last  resort.  It  must  have  instituted 
a  government  and  invested  it  with  sovereign  authority; 
and  before  it  can  claim  recognition,  it  must  give  prima 
facie  evidence  of  its  ability  to  execute  the  public 
authority  against  all  resistance  within  its  limits. 

S  53.  Before  a  society  is  morally  entitled  to  attempt 
establishing  for  itself  an  independent  national  existence, 
there  must  exist  a  necessity  for  it  so  imperative  that  the 
failure  to  establish  it  would  be  a  public  misfortune. 
That  is,  the  social  necessity  for  it  must  be  such  that  it 
cannot  be  otherwise  supplied. 

S  54.  That  social  necessity  which  calls  for  the  estab- 
lishment of  a  nation  as  a  sovereign  and  independent 


iSee  Preamble  to  Const.  U.  S.,  also  Burlamaqui  P.  of  Pol.  Law,  chap.  5,  ??  1,  2, 
3,  i. 

"This  supreme  authority  may  he  exercised  either  Internally  or  extern- 
ally. Internal  sovereignty  is  that  which  is  inherent  in  the  people  of  any 
state,  or  vested  in  its  rulers  by  its  municipal  constitution  or  fundamental 
law.  This  is  the  object  of  what  has  been  called  '  internal  ptrEiic  lAW,'  but 
which  may  more  properly  be  termed  '  coNSTiTtTTiONAij  law.'  External  sov- 
ereignty consists  In  the  independence  of  one  political  society  in  respect  to  all 
other  political  societies.  It  is  by  the  exercise  of  this  branch  of  sovereignty 
that  the  international  relations  of  one  political  society  are  maintained,  in 
peace  or  war,  with  all  other  political  societies.  The  law  by  which  it  is  regula- 
ted has,  therefore,  been  called  '  exteknal  pttblio  law,'  but  more  properly 
termed  '  intbhnational  law,'     ( Lawrence  Wheat.  Int'l  Law,  pp.  35.  and  36.) 

The  rules  applicable  to  the  establishment  of  nations  are  quite  similar  to 
those  by  which  the  natural  rights  of  the  individual  are  determined.  No  nation 
should  arrogate  to  itself  rights  and  privileges  in  its  institution,  establishment 
and  administration  which  cannot  be  awarded  to  all  other  nations.  For,  as  all 
are  equally  sovereign  and  independent,  and  are  to  co-exist  as  such,  they  must 
mutually  recognize  this  sovereignty  as  belonging  to  each,  and  must  consider 
the  necessary  Incidents  of  sovereignty  as  being  the  same  in  each  and  all.  The 
logic  is  this :  If  God  has  made  the  existence  of  nations  upon  the  earth  a  neces- 
sity, then  must  the  nations  be  entitled  to  territorial  locations  upon  the  earth, 
and  to  such  locations  as  are  suited  to  their  existence  and  security;  and  he  has 
clothed  each  nation  with  those  natural  rights  which  are  essential  to,  establish, 
maintain  and  perfect  its  existence,  and  to  accomplish  the  purposes  for  which 
it  has  been  established ;  and  these  rights,  naturally  incident  to  the  sovereign 
and  Independent  condition  of  the  several  nations,  must  harmonize  ;  so  that. 
If  observed,  the  highest  Interest  of  each  nation  could  be  secured. 
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state,  naturally  limits  it  to  the  occupation  of  such  ter- 
ritory as  is  essential  to  enable  it  to  fulfill  the  purpose 
for  which  it  was  established,  and  to  maintain  and  per- 
petuate its  existence.  It  has  a  natural  right  to  so  much 
territory  as  is  not  occupied  by,  or  is  not  essential  to,  the 
existence  and  safety  of  an  existing  nation.  For,  if 
the  establishment  of  a  particular  nation  as  a  sovereign 
and  independent  state  is  a  necessity  of  society,  then  has 
society  a  natural  right  to  such  boundaries  as  are  essen- 
tial to  its  existence  and  security. 

g  55.  The  necessity  requiring  the  establishment  of 
independent  societies  or  nations,  has  its  limits  in  those 
principles  essential  to  the  existence,  security  and  pre- 
servation of  the  nation  when  established.  Whatever  is 
essential  to  national  existence  and  security,  must  attend 
the  right  to  establish  a  nation.  Hence,  in  asserting  the 
right  to  establish  a  new  nation,  the  right  to  everything 
essential  to  the  existence  and  security  of  that  nation, 
must  also  be  considered.  If  such  essential  rights  can- 
not be  asserted  and  maintained  without  violating  other 
essential  principles  and  rights,  the  moral  right  to  estab- 
lish such  nation  is  not  perfect. 

S  56.  Territorial  extent,  natural  limits,  homogeneous- 
ness  of  people,  indicating  a  geographical,  moral  and 
commercial  unity,  suited  to  form  one  nation,  are  among 
the  essentials  to  a  healthy,  prosperous  and  secure  politi- 
cal existence  as  a  nation.^  Neither  requisite  may  be 
perfect,  naturally ;  but  each  should  be  so  nearly  so,  that 
the  spirit  and  genius  of  the  people  can  readily  supply 
that  which  i^  lacking. 

g  57.  That  social  necessity  which  requires  the  estab- 
lishment of  a  nation,  demands  that  it  shall  be  so 
established  and  located  as  to  secure  permanence  and 
safety.  This  demand  is  as  imperative  as  the  necessity 
calling  for  its  existence.  Hence,  a  nation  is  under  the 
highest  obligations  to  itself  to  provide,  in  every  way 

iSee  "State  Bights,"  a  Photograph  trom  the  ruins  of  ancient  Greece,"  by 
Prof,  Tayler  Lewis,  LL.  D.,  pp.  5,  6, 7,  8,  &c. 
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possible,  for  its  own  perpetuity  and  security.  It  must 
seek  such  natural  boundaries  as  indicate  separation  and 
are  most  easily  defended.  It  must  secure  to  itself 
means  of  external  communication  with  the  civil,  social 
and  commercial  world ;  and,  hence,  should  hold  in  its 
own  hands  the  key  by  which  such  communication  is 
secured.^ 

1  Some  of  these  considerations  are  aUuded  to  by  President  Lincoln  in  his 
Annual  Message  to  Congress,  December  1, 1862. 

"  Physically  speaking  we  cannot  separate.  We  cannot  remove  our  respective 
sections  from  each  other,  nor  build  an  impassable  wall  between  them."  *  *  * 
"  There  is  no  line,  straight  or  crooked,  suitable  for  a  national  boundary  upon 
which  to  divide.  Trace  through  from  east  to  west  upon  the  line  between  the 
free  and  slave  country,  and  we  shall  find  a  little  more  than  one-third  of  its 
length  are  rivers  easy  to  be  crossed,  and  populated,  or  soon  to  be  populated, 
thickly  upon  both  sides;  whUe  nearly  all  Its  remaining  length  are  merely 
surveyor's  lines  over  which  people  may  walk  back  and  forth  without  any 
consciousness,  of  their  presence.  No  part  of  this  line  can  be  made  more 
difficult  to  pass  by  writing  it  down  on  paper  or  parchment  as  a,  national 
boundary."    *    *   * 

"  There  is  another  difficulty.  The  great  interior  region  bounded  east  by  the 
Alleghanles,  north  by  the  British  dominions,  west  by  the  Rocky  Mountains, 
and  south  by  the  line  along  which  the  culture  of  corn  and  cotton  meets,  and 
which  Includes  part  of  Virginia,  part  of  Tennessee,  all  of  Kentucky,  Ohio, 
Indiana,  Michigan,  Wisconsin,  Illinois,  Missouri,  Kansas,  Iowa,  Minnesota, 
and  the  Territories  of  Dakota,  Nebraska  and  part  of  Colorado,  already  has 
about  ten  millions  of  people,  and  will  have  fifty  millions  within  fifty  years, 
If  not  prevented  by  any  political  folly  or  mistake.  It  contains  more  than  one- 
third  of  the  country  owned  by  the  United  States.  Certainly  more  than  one 
million  of  square  miles. .  Once  half  as  populous  as  Massachusetts  already  Is,  ' 
It  would  have  more  than  seventy-five  millions  of  people.  A  glance  at  the  map 
shows,  that  territorially  speaking,  it  is  the  great  body  of  the  Republic.  The 
other  parts  are  but  marginal  borders  to  it,  the  magnificent  region  sloping  west 
from  the  Rocky  Mountains  to  the  Pacific  being  the  deepest,  and  also  the 
richest  In  undeveloped  resources.  In  the  production  of  provisions,  grains  and 
grasses,  and  all  which  proceed  from  them,  this  great  Interior  region  is  naturally 
one  of  the  most  Important  of  the  world.  Ascertain  from  the  statistics  the 
small  proportion  of  the  region  which  has  as  yet  been  brought  into  cultivation, 
and  also  the  laige  and  rapidly  Increasing  amount  of  its  products,  and  we 
shall  be  overwhelmed  with  the  magnitude  of  the  prospect  presented.  And  ' 
yet  this  region  has  no  seacoast,  touches  no  ocean  anywhere.  As  part  of  one 
nation,  its  people  now  find,  and  may  forever  find,  their  way  to  Europe  by 
New  York ;  to  South  America  and  A/rlca  by  New  Orleans,  and  to  Asia  by  San 
Francisco.  But  separate  our  common  country  Into  two  nations,  as  designed 
by  the  present  rebellion,  and  every  man  of  the  great  Interior  region  is  thereby 
cut  off  froin  some  one  or  more  of  these  outlets,  not  perhaps  by  a  physical 
barrier,  but  by  embarrassing  and  onerous  trade  regulations." 

"  And  this  Is  true  wherever  a  dividing  or  boundary,  line  may  be  fixed.  Place 
it  between  the  now  free  and  slave  country,  or  place  It  south  of  Kentucky  or 
north  of  Ohio,  and  still  the  truth  remains  that  none  south  of  it  can  trade  to 
any  port  or  place  north  of  It,  except  upon  terms  dictated  by  a  government 
foreign  to  them.  Those  outlets  east,  west  and  south,  are  indispensable  to  the 
well-being  of  the  people  Inhabiting  and  to  inhabit  this  vast  interior  region. 
Which  of  the  three  may  be  the  best  is  no  proper  question.  AH  are  better  than 
either,  and  all  of  right  belong  to  that  people  and  to  their  successors  forever. 
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g  58.  The  duty  of  self-protection  and  self-preservation 
which  a  nation  owes  to  itself,  requires  that  it  should 
prevent  any  other  power  taking  a  position  in  reference 
to  itself,  by  which  its  security  or  prosperity  could,  be 
made  dependent  upon  a  foreign  will.  Hence,  it  has  a 
right  to  demand  that  another  nation  shall  not,  unneces- 
sarily, take  such  a  position  or  occupy  such  territory,  as 
will  give  it  power  6ver  the  existence,  security  or  pros- 
perity of  its  own  people.^ 

S  59.  A  State''  consists  of  an  association  of  individuals 
united  together  under  an  organized  government,^  insti- 
tuted to  aid  and  protect  the  members  thereof  in  the 
exercise  of  their  civil  liberty  and  the  enjoyment  of  their 
just  rights ;  and  for  that  purpose,  intrusted  with  the 
execution  of  the  public  authority.*  In  its  organic  exist- 
True  to  themselves,  they  ■will  not  ask  where  a  line  of  separation  shall  he,  hnt 
will  vow  rather,  that  there  shall  be  no  such  line.  Nor  are  the  marginal  regions 
less  interested  in  those  oommuuioations  to  and  through  them,  to  the  great 
outside  world.  They  too,  and  each  of  them,  must  have  access  to  this  Egypt 
of  the  west  without  paying  toll  at  the  crossing  of  any  national  boundary." 

"  Our  national  strife  springs  not  from  our  permanent  part ;  not  from  the  land 
we  inhabit ;  not  from  our  national  homestead.  There  is  no  possible  severing  of 
this,  bat  would  multiply,  and  not  mitigate,  evils  among  as.  In  all  its  adapta- 
tions and  aptitudes,  it  demands  union  and  abhors  separaition.  In  fact  it  would 
ere  long  force  re-union,  however  much  of  blood  and  treasure  the  separation 
might  have  cost." 

1  See  the  letter  of  President  Jbffkeson  to  the  American  Minister  In  France — 
Mr.  LiviNGSTOii— dated  April  18, 1802,  touching  the  cession  of  Louisiana  and  the 
Floridas  by  Spain  to  France.  (Life  of  Jefferson  by  Randall,  vol.  3,  p.  6.)  The 
position  taken  by  the  President  is,  substantially,  that  the  United  States  can- 
not permit  France  to  possess  the  mouth  of  the  Mississippi,  &o, ;  the  right  of 
self-preservation  prohibited  it.  See,  also,  his  message  to  Congress  on  that  sub- 
ject.  Necessity  is  above  conventional  law,  , 

,3  The  term  state  and  nation  are  here  used  synonymously. 

3  "  The  government  of  a  state  is  that  organization  in  which  the  political 
power  resides.  It  is  the  political  being  created  by  the  Constitution  or  funda- 
mental law.  A  government  is  a  body  politic ;  it  has  a  will  of  its  own ;  and  it 
possesses  powers  and  faculties  to  execute  its  own  purposes."  (Webstek's 
speech  In  U.  S.  Senate,  February  16, 1833.) 

*  BtjRLAMAaur  says :  "  The  state  may  be  defined  a  society  by  which  a  multi- 
tude of  people  unite  together  under  an  organized  government  in  order  to  find, 
through  its  protection  and  care,  the  happiness  to  which  they  naturally  aspire." 
(Pollt.  Law,  ch.  4,  g  9.) 

Vattel  says :  "  A  nation  or  state  is  a  body  politic  or  society  of  men,  united 
together  for  the  purpose  of  promoting  their  mutual  safety  and  advantage,  by 
their  combined  strength."    (Law  of  Nations,  B.  1,  ch.  1,  ?  1.) 

Ciceeo  gives  substantially  the  same  definition.    (De  Rep.,  1,  §  25.) 

TULLT  says:  "Multitudo  juris  consensu,  et  utilitatis  commuuioue  soeiata." 
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ence,  it  is  a  body  corporate,  having  an  individual  will, 
purpose  and  power,  by  which  only  it  can  be  known  in 
its  volitions,  purposes  and  actions.^ 

S  60.  Nations,  as  sovereign  states,  are  bodies  corpo- 
rate, free  and  independent,  living  together  as  equal 
members  of  the  universal  national  family,  having  no 
superior  except  nature  and  God,  under  whom  they  exist 
and  by  whose  laws  they  must  be  governed  to  perpetuate 
that  existence.  Hence,  they  are  to  be  considered  as  so 
many  persons  living  together  in  a  state  of  nature,  free 
and  unrestrained,  except  so  far  as  governed  by  the  end 
for  which  they  were  created,  under  the  laws  of  nature 
thereto  applicable. 

1  Two  things  are  essential  to  fhe  formation  of  a  sovereign  state.    (1.)  It  is 
necessary  to  unite  permanently  tlie  wills  of  all  the  members  of  the  society  in 
such  a  manner,  that  from  that  time  forward  they  should  never  desire  but  one 
and  the  same  thing,  in  whatever  relates  to  the  end  and  purpose  of  society.    (2.) 
To  establish  a  supreme  authority,  supported  by  the  strength  of  the  whole  body, 
by  which  to  enforce  obedience  to  all  rules  and  regulations  of  the  state  estab- 
lished by  the  public  authority.    This  union  of  the  will  and  power  of  society 
constitutes  the  body  corporate  and  politic  thereof,  and  without  which  civil 
•  society  could  not  exist.    This  union  of  wills  in  the  body  corporate  is  by  the 
expressed  or  implied  agreement  of  every  one  in  society,  by  which  he  under- 
1  takes  to  submit  his  private  judgment  and  will  in  all  matters  pertaining  to  the 
j  public  interest,  to  the  determination  of  those  intrusted  with  the  execution 
of  the  public  authority ;  and  to  yield  himself  to  obey,  and  to  give  his  power  to 
(the  government  to  compel  others  to  obey,  whatever  in  that  respect  the  public 
authority  constitutionally  requires.    (See  Burlamaq.ui's  Prin.  of  Polit.  Law, 
cii.  4,  li  4,  etseg.) 

This  union  of  strength,  which  produces  the  sovereign  power  of  the  state, 
is  not  formed  by  each  man  communicating  his  physical  strength  to  the  corpo- 
rate body  so  as  to  remain  utterly  weak  and  Impotent  himself;  but  by  an 
engagement  by  which  all  in  general  and  each  in  particular  oblige  themselves 
to  use  their  strength  for  the  public  only  in  the  manner  prescribed  by  the  pub- 
lic authority.  By  this  union  each  member  of  society  is  under  the  protection 
of  the  power  of  the  whole  society  united.  This  multiplication  of  strength  in 
the  body  politic  resembles  that  of  each  member  of  the  human  body.  Take 
them  asunder  and  they  are  powerless;  unite  them  and  their  strength 
Increases,  until  together  they  form  a  robust  and  powerful  organism,  or  human 
body.    (See  also,  Burlamaqui,  supra.) 

Nations  being  composed  of  men  naturally  free  and  independent  and  who, 
before  the  establishment  of  civil  societies,  lived  together  in  a  state  of  nature, 
are  to  be  considered  as  so  many  free  persons,  living  together  in  a  state  of 
nature.  (Vattel,  B.  1,  ch.  1,  §40  All  men  are  subject  to  the  laws  of  nature,  and 
as  their  union  in  civil  society  cannot  have  exempted  them  from  their  obliga- 
tion to  observe  those  laws,  since  by  that  union  they  do  not  cease  to  be  men, 
the  entire  nation— whose  common  will  is  but  the  result  of  the  united  wills  of 
the  citizens— remains  subject  to  the  laws  of  nature  and  is  bound  to  respect 
them  in  all  her  proceedings;  and  since  rights  have  their  basis  In  needs,  the 
nation  possesses  also  the  same  rights  which  nature  has  conferred  upon  men, 
in  order  to  enable  them  to  perform  their  duties.   (See  Vattel,  B.  1,  oh.  1,  J  5.) 


OF  GOVEENMENT.  37 

g  61.  Since  nations,  as  civil  institutions,  are  an  out- 
blrth  from  the  social  necessities  of  men,  there  are  certain 
laws  having  their  basis  in  such  necessities,  which  are 
fundamental  to  the  existence  and  security  of  nations. 
These  laws  are  the  laws  of  nature  as  applicable  to  them. 
They  ^re  necessarily  immutable,  being  founded  on  the 
nature  of  man  and  his  relation  to  his  fellows  as  mem- 
bers of  society.  Therefore,  to  constitute,  maintain  and 
perpetuate  such  society  as  an  organized,  orderly 
and  healthy  body,  these  laws  must  be  observed  and 
enforced.  They  constitute  the  necessary  laws  of 
nations.^ 

S  62.  The  universal  society  of  the  human  race  being 
an  institution  of  nature,  that  is,  a  necessary  conse- 
quence of  the  nature  of  man,  all  men  in  every  station 
are  bound  to  cultivate  it  and  discharge  its  duties.  They 
cannot  liberate  themselves  from  the  obligation  by  any 
convention  or  private  association.  When,  therefore, 
they  unite  in  civil  society  for  the  purpose  of  forming  a 
separate  state  or  nation,  they  still  remain  bound  to  the 
performance  of  their  duties  toward  the  rest  of  mankind. 
Hence  civil  societies,  thus  constituted  of  persons  owing 
these  moral  duties,  become  moral  persons,  possessed  of 
an  understanding,  a  volition  and  strength,  and  are 
under  the  like  obligations  to  other  nations,  as  men  are 
to  other  men.'* 

g  63.  The  object  of  the  establishment  of  civil  societies 
among  men  being  to  enable  each  member  to  attain  that 

iyaUel,PreUm.§7. 

"  There  are  things  just  In  themselves  and  allowaWe  by  the  necessary  law  of 
nations,  on  -which  states  may  mutually  agree  with  each  other,  and  which  they 
may  consecrate  and  enforce  by  their  manners  and  customs.  There  are  others 
of  an  indifferent  nature,  respecting  which  It  rests  in  the  option  of  nations  to 
make  In  their  treaties  whatever  agreements  they  please,  or  to  Introduce  what- 
ever customs  or  practices  they  think  proper.  But  every  treaty,  every  custom 
which  contravenes  the  Injunctions  and  prohibitions  of  the  necessary  law  of 
nations,  is  unlawful.  *  *  *  Nations  being  free  and  Independent,  though  the 
conduct  of  one  of  them  be  Illegal  and  condemnable  by  the  laws  of  the  con- 
science, the  others  are  bound  to  acquiesce  in  it  where  it  does  not  infringe  upon 
their  perfect  rights.  The  liberty  of  that  nation  could  not  remain  entire  if 
others  were  to  arrogalte  to  themselves  the  right  of  inspecting  and  regulating 
her  actions."    (Vattel,  Gen.  Prln.,  g  9.) 

«  See  Vattel,  PreUm.,  §  11. 
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perfection  of  individuality  and  character  for  which  he 
was  created;  and  the  government  being  bound  to  do 
everything  in  its  power  to  accomplish  tlie  objiect  for 
which  it  was  instituted,  it  follows  as  a  fundamental  law 
of  nations,  that,  in  their  conduct  in  respect  to  each 
other,  each  is  bound  to  do  everything  in  its  power,  con- 
sistent with  its  duties  to  itself  and  its  subjects,  to 
contribute  to  the  perfection  and  consequent  happiness 
of  other  nations.^ 

§  64.  As  a  consequence  of  the  freedom  and  independ- 
ence of  nations,  each  is  entitled  to  the  enjoyment  of 
that  perfect  liberty  she  inherited  from  nature ;  and, 
hence,  it  is,  also,  a  fundamental  law  of  national  exist- 
ence, that,  in  respect  to  all  matters  depending  upon 
Judgment,  or  conscience,  as  to  what  she  may  or  may 
Snot  do,  it  must  rest  solely  with  herself  to  determine. 
This  is  a  fundamental  law,  because  a  nation  cannot 
exist,  and  perform  its  duties  in  executing  the  public 
authority,  without  this  absolute  right  to  examine  and 
determine  such  questions.* 

1  The  duties  a  nation  owes  to  itself  are,  unquestionably,  paramount  to  those 
it  owes  to  other  nations.  When,  therefore,  she  cannot  contribute  to  the  wel- 
fare of  another  nation  without  doing  an  essential  injury  to  lierself,  her  obliga- 
tion, in  that  respect,  ceases,  because  she  is  then  under  a  disability  to  perform 
the  office  in  question.    (Vattel,  Prelim.,  g  14.) 

The  golden  rule  is  as  applicable  to  nations  as  to  individuals :  "Whatsoever 
ye  would  that  men  should  do  unto  you,  do  ye  even  so  to  them ;"  and  as  it  is 
according  to  the  nature  of  men,  that  kindness  and  good  ofHce  should,  in  turn, 
beget  kindness  and  good  office,  and  that  unkindness  should  beget  unkindness, 
God  has  made  it  for  the  interests  of  individuals  and  nations  to  do  each  other 
all  the  good  possible.  Says  Xenophon  :  "  If  we  see  a  man  who  is  uniformly 
eager  to  pursue  his  own  private  advantage  without  regard  to  the  rules  of  honor 
or  the  duties  of  friendship,  why  should  we,  in  any  emergency,  think  of  sparing 
him?" 

2  Whatever  is  fundamentally  essential  to  the,  existence  and  security  of 
nations,  is  conferred  by  natural  law,  which  may  be  denominated  a  funda- 
mental law,  or  a  necessary  law  of  nations. 

The  rights  of  nations,  incident  to  their  sovereignty  and  equality,  are  not 
unlike  those  natural  rights  incident  to  individuals,  as  equals,  in  their  individ- 
ual sovereignty.  In  matters  of  duty  and  conscience,  or  of  judicial  determina- 
tion. Individuals  have  a  right  to  examine  and  determine  all  questions  for 
themselves,  being  answerable  only  for  an  abuse  of  such  liberty.  We  cannot 
constrain  a  person  to  perform  a  particular  act  or  service  for  us  except  when 
there  is  a  legal  obligation  by  which  he  is  bound  to  perform  for  us  the  particular 
thing  or  service,  independent  of  the  determination  of  his  conscience  or  judg- 
ment. When  one  has  a  right  to  do  or  not  to  do  a  particular  thing,  or  has  a 
discretionary  duty  to  perform,  his  obligation  Is  said  to  be  imperfect,  because 
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g  65.  That  necessity  which  requires  the  Institution  of 
nations,  and  the  establishment  of  civil  governments, 
requires,  also,  that  they  shall  be  maintained  and  pre- 
served. Therefore,  all  sovereign  states  have  a  perfect 
right  to  those  things  which,  by  the  laws  of  nature,  are 
necessary  for  their  security  and  preservation.^ 

S  66.  All  nations  being  equally  sovereign  and  iude- 
peudent  in  their  intercourse  with  each  other,  each  is 
bound  to  respect  the  other  as  possessing  the  same  pre- 
rogatives, as  entitled  to  the  same  rights,  and  bound  to 
the  same  duties  as  itself.  Hence,  the  golden  rule  appli- 
cable to  individuals,  requiring  them  to  do  unto  others 
as  thiey  would  that  others  should  do  unto  them,  is  like- 
wise applicable  unto  nations  requiring  the  same  conduct 
between  them. 

§  67.  ]5Tations  being  sovereign  and  independent,  have 
perfect  authority  to  enter  into  treaty  stipulations  with 
each  other,  by  which  they  can  bind  themselves  to  do  or 

there  is  no  authority  to  compel  Ms  determination  or  action.  But  where  he 
may  be  compeUed  to  perform  the  act,  whether  he  will  or  no,  his  obligation  is 
said  to  be  perfect. 

Says  Vattel  :  "  The  perfect  rigM  is  that  which  Is  accompanied  by  the  right 
of  compelling  those  who  refuse,  to  fulfill  the  corresponding  obligation.  The 
imperfect  right  is  unaccompanied  by  that  right  of  compulsion — It  gives  him  only 
the  right  to  ask."  (Prelim.,  i  17.)  For  where  one  is  subject  to  compulsion  in 
respect  to  his  action,  he  is  no  longer  free  in  that  respect. 

Also,  as  a  necessary  consequence  of  the  civil  equality  of  nations,  whatever, 
in  principle,  Is  lawful  for  one  nation,  is  lawful  for  another ;  and  whatever,  in 
principle.  Is  unjustifiable  in  one,  Is  also,  in  the  other.  Each,  alike,  is  mistress 
of  her  own  actions  so  long  as  they  do  not  affect  the  perfect  rights  of  other 
nations.  (See  Vattel,  PreUm.  §  19.) 

1  It,  therefore,  follows  that  all  nations  have  a  right  to  resort  to  forcible  means 
for  the  purpose  of  repressing  any  particular  nation,  which  openly  violates  the 
laws  of  society,  and  thereby  endanger  the  security  and  stability  of  nations. 

"  The  laws  of  natural  society  are  of  such  Importance  to  the  safety  of  states, 
that,  if  the  custom  of  trampling  them  under  foot  once  prevailed,  no  nation 
could  flatter  herself  with  the  hope  of  preserving  her  national  existence,  and 
enjoying  domestic  tranquillity,  &c.  AU  nations  have,  therefore,  the  right  to 
resort  to  forcible  means  for  the  purpose  of  repressing  any  one  particular  nation 
who  openly  violates  the  laws  of  society  which  nature  has  established  between 
them,  or  who  directly  attacks  the  welfare  and  safety  of  that  society."  (Vattel, 
Prelim.,  §  22.) 

But,  as  nations  are  free  and  Independent,  they  have  no  authority  to  interfere 
With  the  conduct  of  one  another,  where  perfect  rights  are  not  Infringed.  Thus, 
though  the  conduct  of  those  intrusted  with  the  administration  of  public 
authority  be  against  good  conscience.  In  respect  to  the  subjects  of  that  author- 
ity, other  nations  cannot  Interfere  without  Infringing  the  fundamental 
principle  of  national  sovereignty  and  equality. 
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not  to  do,  any  particular  act  or.  thing,  within  the  per- 
mission of  natural  law,  in  harmony  with  the  purposes 
of  their  institution,  and  not  prohibited  by  their  funda- 
mental law. 


A  TREATISE  ON  GOVERNMENT. 


CHAPTEE  I. 

OP  THE  UIJITED  STATES  AS  A  NATION. 

§  68.  When  the  people  of  the  American  colonies  pro- 
mulgated their  declaration  of  independence,  it  was 
necessary  for  them  to  unite,  that  they  might  provide 
for  their  common  defense,  promote  their  general  wel- 
fare, and  secure  to  themselves  and  their  posterity,  the 
blessings  of  civil  liberty.'  That  necessity  was  a  war- 
rant of  their  authority  to  establish  for  themselves,  an 

•  In  the  Declaration  of  American  Independence  is  set  forth  the  following 
catalogue  of  grievances,  which  Impelled  the  Colonies  to  a  political  separation 
from  the  mother  country : 

"  The  history  of  the  present  King  of  Great  Britain  le  a  history  of  repeated 
injuries  and  usurpations,  all  having  in  direct  object  the  establishment  of- an 
absolute  tyranny  over  these  States.  To  prove  this,  let  facts  be  submitted  to  a 
candid  world." 

"  He  has  refused  his  assent  to  laws  the  moSt  wholesome  and  necessary  for  the 
public  good ;  he  has  forbidden  his  governors  to  pass  laws  of  immediate  and 
pressing  Importance,  unless  suspended  in  their  operation  till  his  assent  should 
be  obtained,  and  when  so  suspended,  he  has  utterly  neglected  to  attend  to 
them." 

"  He  has  refused  to  pass  other  laws  for  the  accommodation  of  large  districts 
of  people,  unless  those  people  would  relinquish  the  right  of  representation  in 
the  legislature ;  a  right  inestimable  to  them,  and  formidable  to  tyrants  only." 

"  He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable, 
and  distant  from  the  respository  of  their  public  records,  for  the  sole  purpose 
of  fatiguing  them  into  compliance  with  his  measures." 

"  He  has  dissolved  representative  houses  repeatedly  for  opposing  with  manly 
firmness  his  invasion  on  the  rights  of  the  people." 

"  He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause  others  to 
Be  elected,  whereby  the  legislative  powers,  incapable  of  annihilation,  have 
returned  to  the  people  at  large,  for  their  exercise,  the  State  remaining  in  the 
mean  time,  exposedT  to  all  the  clangers  of  Invasion  from  without,  and  convul- 
sions within." 

"  He  has  endeavored  to  prevent  the  population  of  these  States,  for  that  pur- 
pose, obstructing  the  laws  for  naturalization  of  foreigners ;  refusing  to  pass 
others  to  encourage  their  migration  hither,  and  raising  the  conditions  of  new 
appropriations  of  lands." 

"He  has  obstructed  the  administration  of  Justice,  by  refusing  his  assent  to 
laws  for  establishing  Judiciary  powers ;  he  has  made  Judges  dependent  on  his 
will  alone,  for  the  tenure  of  their  offices,  and  the  amount  and  payment  of  their 

"  He  has  created  a  multitude  of  new  offices,  and  sent  hither  swarms  of 
officers,  to  harass  our  people,  and  eat  out  their  substance ;  he  has  kept  among 
us  in  times  of  peace,  standing  armies  without  the  consent  of  our  legislatures : 
he  has  affected  to  render  the  military  Independent  of,  and  superior  to,  the  civil 
power;  he  has  combined  with  others  to  subject  us  to  a  Jurisdiction  foreign  to 
our  constitution  and  unacknowledged  by  our  laws,  giving  his  assent  to  their 
acts  of  pretended  legislation." 
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independent  national  existence  ;i  and  being  successful 
in  their  undertaking,  they  became  a  nation  de  facto ; 
and  their  independence  being  recognized  by  the  nations, 
they  became  a  nation  de  jure. 

%  69,  American  independence  was  proclaimed  "  in  the 
name  and  by  the  authority  of  the  good  people  of  the 
colonies;"  it  was  established  by  their  united  power, 
acting  under  a  common  executive  head^,  and  obe]'iug  a 

"  For  quartering  large  bodies  of  armed  troops  among  us ;  for  protecting  them 
by  a  mock  trial,  from  punishment  for  any  murders  which  they  should  com- 
mit on  the  inhabitants  of  these  States ;  for  cutting  off  our  trade  with  all  parts 
of  the  world ;  for  imposing  taxes  on  us  wlthoutour  consent ;  for  depriving  us, 
In  many  cases,  of  the  benefits  of  trial  by  jury ;  for  transporting  us  beyond  seas 
to  be  tried  for  pretended  offenses ;  tbr  abolishing  the  free  system  of  Knglish 
laws  in  a  neighboring  province,  establishing  therein  an  arbitrary  government, 
and  enlarging  its  boundaries  so  as  to  render  it  at  once  an  example  and  lit 
instrument  for  introducing  the  same  absolute  rule  into  these  Colonies;  for 
taking  away  our  charters;  abolishing  our  most  valuable  laws  and  altering 
fundamentally  the  forms  of  our  government ;  for  suspending  our  own  legisla- 
tures and  declaring  themselves  invested  with  power  to  legislate  for  us  in  all 
cases  whatsoever." 

"  He  has  abdicated  government  here,  by  declaring  us  out  of  his  protection, 
and  waging  wKr  against  us;  he  has  plundered  our  seas;  ravaged  our  coast; 
burnt  our  towns,  and  destroyed  the  lives  of  our  people;  he  is  at  this  time 
transporting  large  armies  of  foreign  mercenaries  to  complete  the  work  .of 
death,  desolation  and  tyranny  already  begun,  with  circumstances  of  cruelty 
and  perfidy  scarcely  paralleled  In  the  most  barbarous  ages,  and  totally 
unworthy  the  head  of  a  civilized  nation." 

"  He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high  seas,  to 
beararms  against  their  country;  to  become  tlie  executioners  of  their  friends 
and  brethren,  or  to  fall  themselves  by  their  hands." 

"  He  has  excited  domestic  insurrection  amongst  us,  and  has  endeavored  to 
bring  on  the  Inhabitants  of  our  frontiers,  the  merciless  Indian  savage,  whose 
known  rule  of  warfare  is  an  undistinguished  distinction  of  all  ages,  sexes  and 
conditions." 

"In  every  stage  of  these  oppressions  we  have  petitioned  for  redress  in  the 
most  humble  terms.  Our  repeated  petitions  have  been  answered  only  by 
repeated  injury.  A  prince,  whose  character  is  thus  marked  by  every  act  which 
may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a  free  people.  Nor  have  we  been 
wanting  in  our  attentions  to  our  British  brethren.  We  have  warned  them, 
from  time  to  time,  of  attempts  by  their  legislature  to  extend  an  unwarrant- 
able jurisdiction  over  us;  we  have  reminded  them  of  the  circumstances  of  our 
emigration  and  settlement  here;  we  have  appealed  to  their  native  justice 
and  magnanimity ;  and  we  have  conjured  them  by  the  ties  of  our  common 
kindred  to  disavow  these  usurpations,  which  would  inevitably  interrupt  our 
connections  and  correspondence.  They,  too,  have  been  deaf  to  the  voice  of 
justice  and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the  hboessity 
which  denounces  our  separation,  and  hold  them,  as  we  hold  the  rest  of  man- 
kind, enemies  in  war,  in  peace,  friends." 

1  "  We,  therefore,  the  representatives  of  the  United  States  of  America,  in 
general  Congress  assembled,  appealing  to  the  Supreme  Judge  of  the  world  for 
the  rectitudeof  our  intentions,  do,  in  the  name,  and  by  the  authority  of  the 
good  people  of  these  Colonies,  solemnly  publish  and  declare  that  these  United 
States  are,  and  of  right  ought  to  be,  free  and  independent  States;  that  they 
are  absolved  from  all  allegiance  to  the  British  Crown,  and  that  all  political 
connection  between  them  and  the  state  of  Great  Britain  is,  and  ought  to  be, 
totally  dissolved ;  and  that  as  free  and  Independent  States,  they  have  full 
power  to  levy  war,  conclude  peace,  contract  alliances,  establish  commerce,  and 
to  do  all  other  acts  and  things  which  Independent  States  may  of  right  do 
And  for  the  support  of  this  declaration,  with  a  firm  reliance  on  the  protection 
of  Divine  Providence,  we  mutually  pledge  to  each  other  our  lives,  our  for- 
tunes and  our  sacred  honor."  —  Declaration  of  American  Independence. 

The  obligations  of  protection  on  the  part  of  the  government,  and  allegiance 
on  the  part  of  the  subjects,  are  mutual.  If,  therefore,  a  province  or  body  of 
people,  who  are  exposed  to  imminent  peril,  are  utterly  neglected  or  aban- 
doned, or,  worse  than  either,  are  wantonly  oppressed  by  their  government 
without  any  prospect  or  hope  of  redress  or  protection,  they  become  perfectly 
free  to  provide  for  their  own  safety  and  preservation,  in  whatever  manner 
they  find  most  convenient,  ■ndthout  paying  any  regard  to  those  who,  by  their 
conduct  or  neglect,  were  the  first  to  fail  in  their  duty.  See  Vatlel  8  200  •  see  also 
Dec.  Am.  Ind.,asto  the  rights  of  a  people  to  throw  off  their  allegiance  to  novemment 

'  On  the  19th  day  of  June,  1775,  a  commission  for  George  Washington  was 
made  out  and  signed  by  the  President  of  Congress,  in  the  words  foUowinn  • 

"In  Omgress..  The  delegates  of  the  United  Colonies  of  New  Hampshire 
Massachusetts  Bay,  Rhode  Island,  Couueotlout,  New  York,  New  Jersey  Penn- 
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common  legislative  authority  f-  it  was  recognized  by  the 
nations  as  the  achievement  of  the  people  of  all  the 
Colonies ;  therefore,  nationality  attached  to  them  in  their 
associated  capacity,  as  one  people,  constituting  one 
nation  ;  and  not  as  thirteen  peoples,  constituting  thirteen 
nations.^ 

§  70.  The  people  of  the  American  colonies  becoming  a 
nation  de  facto  and  de  jure,  by  the  establishment  of  their 

sylvania,  New  Castle^  Kent  and  Sussex,  on  Delaware,  Maryland,  Virginia,  North 
Carolina  and  Soutti  Carolina,  to  George  Washington,  Esquire :  We,  reposing 
especial  trust  and  confidence  in  your  patriotism,  conduct  and  fidelity,  do,  by 
these  presents,  constitute  and  appoint  you  to  be  general  and  commander-in- 
chief  of  the  army  of  the  United  Colonies,  and  of  all  the  forces  raised  or  to  be  raised 
by  them,  and  ot  all  others  who  shall  voluntarily  offer  their  sei'vices,  and  join 
the  said  army  for  the  defense  of  the  American  liberty  and  for  repelling  every 
hostile  invasion  thereof;  and  you  are  hereby  vested  with  full  power  ana 
authority  to  act  as  you  shall  think  fit,  for  the  good  and  welfare  of  the  service. 
And  we  do  hereby  strictly  charge  and  require  all  oflloers  and  soldiers  under 
your  command,  to  be  obedient  to  your  orders,  and  diligent  in  the  exercise  of 
their  several  duties.  And  we  do  also  enjoin  and  require  you  to  be  careful  in 
executing  the  great  trust  reposed  in  you,  by  causing  strict  discipline  and  order 
to  be  observed  in  the  army,  and  that  the  soldiers  are  duly  exercised  and  pro- 
vided with  all  convenient  necessaries-.  And  you  are  to  regulate  your  conduct, 
in  every  respect,  by  the  rules  and  discipline  of  war,  as  herewith  given  to  you, 
and  punctually  to  observe  and  follow  such  orders  and  directions  from  time  to 
time,  as  you  shall  receive  from  this  or  a  future  Congress  of  the  said  United 
Colonies,  or  a  committee  of  Congress  for  that  purpose  appointed.  By  order 
of  Congress.  John  Hancock,  President.  Dated  Philadelphia,  June  19,  1775. 
Attest,  CHAKiiES  Thompson,  Secretary." 

1  The  first  Congress  of  delegates  appointed  by  the  Colonies  to  take  Into  con. 
Bideration  the  situation  of  the  provinces  in  North  America,  and  the  differences 
subsisting  between  them  and  Great  Britain,  met  at  Carpenter's  Hall,  in  the 
city  of  Philadelphia,  on  the  5th  of  September,  1774,  and  organized  by  electing 
Peyton  Bandolph  their  President,  and  Charles  Thompson  their  Secretary. 
This  Congress  continued  In  session  until  26th  of  October  following,  when, 
having  passed  a  resolution  on  the  22d  of  October,  recommending  the  delegates 
to  meet  again  at  Philadelphia  on  the  10th  of  May,  1775,  they  dissolved  their  first 
session.  The  delegates,  in  pursuance  of  such  recommendation,  met  again  at 
Pliiladelphia  on  the  10th  of  May,  1775,  and  again  elected  Peyton  Randolph 
President,  and  Charles  Thompson  Secretary.  This  Congress  was  composed  of 
delegates  from  New  Hampshire,  Massachusetts  Bay,  Rhode  Island  ana  Provi- 
dence Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  New 
Castle,  Kent  and  Sussex,  on  Delaware,  Maryland,  Virginia,  North  and  South 
Carolina,  and  Georgia.  The  President,  Peyton  Randolph,  being  obliged  to 
return  home,  on  the  24th  of  May,  1775,  John  Hancock  was  unanimously  elected 
President.  This  Congress  commissioned  Washington  as  the  commander-in- 
chief  (see  preceding  note)  of  the  army  of  the  United  Colonies,  on  the  19th  of 
June,  1775,  and  on  the  first  of  August  adjourned  to  the  5th  of  September,  1775. 
On  the  5th  of  September  they  again  convened,  and  continued  in  session  from, 
time  to  time  until  the  4th  of  July,  1776,  when  they  promulgated  to  the  world 
the  Declaration  of  American  Independence,  and  ordered  it  to  be  sent  to  the 
several  assemblies,  conventions  and  committees  or  councils  of  safety,  and  to 
the  several  commanding  officers  of  the  Continental  troops,  and  to  be  pro- 
claimed In  each  of  the  United  States,  and  at  the  head  of  the  army. 

'  The  people  of  the  American  colonies,  in  their  united  character  and  effort, 
denominated  themselves  The  United  Colonies  or  The  United  States.  As 
a  common  society  they  were  known  by  no  other  name.  In  the  origin  of  the 
term,  it  signified  the  .unity  of  the  people  of  the  colonies  in  the  great  work  of  • 
achieving  their  common  Independence.  The  term,  "  The  United  States," 
usually  applied  to  the  people  composing  the  several  States,  rather  than  to  the 
States  themselves  as  political  institutions.  The  Union  was  that  of  the  people, 
and  not  of  the  governments  of  the  States.  The  State,  as  a  political  institution, 
had  no  national  authority,  for  it  had  been  created  for  no  such  purpose.  The 
term  "  United  States"  was  sometimes  used  both  as  a  description,  and  also  as 
a  limitation,  of  the  territory  and  of  the  people  to  whom  nationality  was 
accorded.  Thus,  in  the  definitive  treaty  of  peace  between  the  United  States  of 
America  and  Great  Britain,  September  3d,  1783, "  His  Britannic  Majesty  acknow- 
ledged the  said  United  States,  viz..  New  Hampshire,  &c.,  to  be  free,  soyereign 
and  independent  States ;  that  he  treats  with  them  as  such,"  &o.  It  is  to  be 
observed  that  he  treats  with  them  in  their  common  or  united  cnaracter  and 
capacity.and  not  in  severalty.  Great  Britain,  by  herminlster|)ienipotentiary, 
D.  Hartly,  was  treating  with  the  United  States  through  her  ministers  plenipo- 
tentiary, John  Adams,  Benjamin  Franklin  and  John  Jay,  who  i-epresented 
the  people  of  all  the  States  constituting  the  American  natldn. 
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independence,  and  the  recognition  of  the  same  among 
the  family  of  nations,  they  had.  sovereign  authority 
to  establish  such  a  government  as  they  deemed  essential 
to  the  protection,  security  and  prosperity  of  the  Amer- 
ican people,  as  a  nation  ;  hence,  they  had  authority  to 
institute  a  confederacy  of  the  States,  and  vest  in  it  the 
execution  of  the  public  authority;  or  to  establish  a 
national  government  of  the  people,  making  the  govern- 
ments of  the  several  States  subordinate  thereto.' 

g  71.  "Whenever  the  people  institute  a  government  to  be 
intrusted  with  the  execution  of  the  public  authority, 
the  authority  of  such  government  must  be  derived  from 
the  people  in  whom  sovereignty  inheres ;  and  in  the 
institution  and  endowment  of  such  government,  the 
nation  necessarily  asserts  its  authority  to  create,  endow 
or  revoke  at  pleasure.  Hence,  having  tried  the  form  of 
a  confederated  government,  and  found  it  inadequate  to 
the  needs  of  a  sovereign  nation,  they  had  authority 
to  lay  it  aside,  and  institute  in  its  place,  a  national  gov- 
ernment of  the  people;  and  to  intrust  it  with  the 
execution  of  such  public  authority  as  they  deemed 
proper. 

§72.  Prior  to  the  American  revolution,  the  citizens 
of  the  American  Colonies  did  not  claim  to  be  national 
subjects  of  any  other  government  than  that  of  Great 
Britain.^    Hence,  when  they  attempted  to  throw  off 

1  Sovereign  authority  to  establish  for  Itself  such  a  form  of  government,  and 
to  Invest  It  with  the  execution  of  such  public  authority,  in  respect  to  mat- 
ters of  the  general  welfare,  as  it  deems  proper,  must  inhere  in  every  nation. 
Sovereignty  is  an  essential  attribute  of  nationality.  If  it  has  not  the  author- 
ity to  command  in  the  last  resort,  but  is  amenable  to  higher  authority, 
it  has  not  the  essential  attribute  of  an  independent  nation.  But  it  is  to  be 
remembered  that  this  sovereignty  inheres  in  the  people  constituting  the 
nation — not  in  the  government  instituted  by  them.  The  authority  of  the 
government  established  by  them  is  derivative,  and  may  be  general  or  limited, 
according  to  the  constitution  by  which  it  is  instituted  and  invested  with 
authority ;  and  having  instituted  a  form  of  government,  and  intrusted  It  with 
the  execution  of  the  public  authority,  if  it  becomes  destructive  of  the  ends  for 
which  it  was  instituted,  or  even  fails  to  accomplish  the  purpose  of  its  creation, 
the  people  have  the  right  to  alter  or  to  abolish  it,  and  to  institute  a  new  govern- 
ment, laying  its  foundation  on  such  principles,  and  organizing  its  powers  in 
such  form,  as  to  them  shall  seem  most  likely  to  effect  their  safety  and  happi- 
ness.   See  Dec,  Am.  Ind. 

,  «  "  In  the  first  place,  antecedent  to  the  Declaration  of  Independence,  none 
of  the  colonies  were,  or  pretended  to  be,  sovereign  States,  in  the  sense  in  which 
the  term  "  sovereign  "  is  sometimes  applied  to  States.  The  term  "  sovereign," 
or  "  sovereignty,"  is  used  in  different  senses,  which  often  leads  to  confusion  of 
ideas,  and  sometimes  to  very  mischievous  and  unfounded  conclusions.  By 
"  sovereignty  "  in  its  largest  sense  is  meant  supreme,  absolute,  uncontrollable 
power,  tlie  jus  mmmi  imperii,  the  absolute  right  to  govern.  A  State  or  nation  is 
a  body  politic  or  society  of  men,  united  together  for  the  purpose  of  promoting 
their  mutual  safety  and  advantage  by  their  combined  strength.  By  the  very 
act  of  civil  and  political  association,  each  citizen  subjects  himself  to  the 
authority  of  the  whole ;  and  the  authority  of  all  over  each  member  essen- 
tially belongs  to  the  body  politic.  A  State  which  possesses  this  absolute 
power  without  any  dependence  upon  any  foreign  power  or  State,  is,  in  the 
largest  sense  a  sovereign  State ;  and  It  is  wholly  immaterial  what  Is  the  form 
of  the  government,  or  by  whose  hands  this  absolute  authority  is  exercised. 
It  may  be  exercised  by  the  people  at  large,  as  in  a  pure  democracy,  or  by  a 
seleotfew,  as  in  an  absolute  aristocracy,  or  by  a  single  person,  as  in  an  absolute 
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their  allegiance  to  the  British  crown,  they  assumed  to 
act  in  virtue  of  their  original  authority  as  men,  and  not 
as  citizens  of  any  government.  They  repudiated  their 
allegiance  to,  and  hence  their  nationality  through,  the 

monarchy.  But "  sovereignty  "  is  often  used  in  a,  far  more  limited  sense  than 
that  of  which  we  have  spoken,  to  designate  such  political  powers  as,  in  the 
actual  organization  of  the  particular  state  or  nation,  are  to  be  exclusively 
exercised  by  certain  public  functionaries  without  the  control  of  any  superior 
authority.  It  Is  in  this  sense  that  Blackstone  employs  it  when  he  says  that  is 
of  "  the  very  essence  of  a  law,  that  It  is  made  by  the  supreme  power.  Sover- 
reignty  and  legislature  are  Indeed  convertible  terms ;  one  cannot  subsist  with- 
out the  other."  Now  in  every  limited  government  the  power  of  legislation  is, 
or  at  least  may  be,  limited  at  the  will  of  the  nation,  and  therefore  the  legisla- 
ture is  not.  In  an  absolute  sense,  sovereign.  It  is  in  the  same  sense  tliat  Black- 
stone  says,  "  the  law  ascribes  to  the  King  of  England  the  attribute  of  sover- 
eignty or  preeminence,"  because,  in  respect  to  the  powers  confided  to  him,  he 
is  dependent  on  no  man,  and  accountable  to  no  man,  and  subject  to  no  superior 
jurisdiction.  Yet  the  King  of  England  cannot  make  a  law,  and  his  acts, 
beyond  the  powers  assigned  to  him  by  the  constitution,  are  void."  Story  on 
the  Constitution,  g  207. 

The  Colonial  Congress  that  assembled  in  Philadelphia  on  the  5th  of  Septem- 
ber, 1774,  published  a  declaration  of  the  rights  of  the  subjects  of  Great  Britain 
In  the  colonies,  which  contained  the  following :  "  The  good  people  of  the 
several  colonies  of  New  Hampshire,  Massachusetts  Bay,  Rhode  Island  and 
the  Providence  Plantations,  Connecticut,  •  New  York,  New  Jersejr,  Pennsyl- 
vania, Newcastle,  Kent,  and  Sussex,  on  Delaware,  Maryland,  Virginia,  North 
Carolina  and  South  Carolina,  justly  alarmed  at  these  arbitrary  proceedings  of 
parliament  and  administration,  have  severally  elected,  constituted  and 
appointed  deputies  to  meet  and  sit  in  general  Congress  In  the  city  of  Phila- 
delpliia,  in  order  to  obtain  sucli  establishment  as  that  their  religion,  laws  and 
liberties  may  not  be  subverted.  Whereupon  the  deputies  so  appointed,  being 
now  assembled  in  a  full  and  free  representation  of  these  colonies,  taking  into 
their  most  serious  consideration  the  best  means  of  attaining  the  ends  afore- 
said, do,  in  the  flr^t  place  as  Englishmen,  their  ancestors,  in  like  cases  have 
usually  done  for  asserting  and  vindicating  their  rights  and  liberties.  Declare, 

That  the  inhabitants  of  the  English  colonies  in  North  America,  by  the 
immutable  laws  of  nature,  the  principles  of  the  Englisli  Constitution,  and 
the  several  charters  or  compacts,  nave  the  following  rights : 

"  Resolved,  N.  C.  D.  1.  That  they  are  entitled  to  life,  liberty  and  property ;  and 
that  they  have  never  ceded  to  any  sovereign  power  whatever,  a  right  to  dis- 
pose of  either  without  their  consent. 

I'  Resolved,  N.  0.  D.  2.  That  our  ancestors  who  first  settled  these  colonies  were, 
at  the  time  of  their  emigration  from  the  mother  country,  entitled  to  all  the 
rights,  liberties  and  immunities  of  free  and  natural  born  subjects  within  the 
realm  of  England. 

"Resolved,  N.  C.  D.  3.  That  by  such  emigration,  they  by  no  means  forfeited, 
surrendered  or  lost  any  of  those  rights ;  but  that  they  were,  and  their  descend- 
ants now  are,  entitled  to  the  exercise  and  enjoyment  of  all  such  of  them  as 
their  local  and  other  circumstances  enable  them  to  exercise  and  enjoy. 

"  Resolved,  i.  That  the  foundation  of  English  liberty,  and  of  all  free  govern- 
ment is  a  right  in  the  people  to  participate,  in  their  legislative  council ;  and  as 
'  the  English  colonists  are  not  represented,  and  from  their  local  and  other  cir- 
cumstances cannot  properly  be  represented,  in  the  British  parliament,  they 
are  entitled  to  a  free  and  exclusive  power  of  legislation  in  their  several  pro- 
vincial legislatures,  where  their  right  of  representation  can  alone  be  preserved 
in  all  cases  of  taxation  and  internal  polity,  gubjeot  only  to  the  negative  of 
their  sovereign  in  such  manner  as  has  been  neiretoforft  used  and  accustomed. 
But  from  the  necessity  of  the  case,  and  a  regard  to  the  mutual  interests  of 
both  countries,  we  cheerfully  consent  to  the  operation  of  such  acts  of  the 
British  parliament  as  are  Bona  fide  restrained  to  the  regulation  of  our  external 
commerce  for  the  purpose  of  securing  the  commercial  advantages  of  the  whole 
empire  to  the  motJier  country,  and  the  commercial  benefits  of  its  respective 
members ;  excluding  every  idea  of  taxation,  internal  or  external,  for  raising 
a  revenue  on  the  subjects  in  jimerioa,  without  their  consent. 

"Resolved,  N.  C.  D.  5.  That  the  respective  colonies  are  entitled  to  thex!om- 
mon  law  of  England,  and  more  especially,  to  the  great  and  inestimable  priv- 
ilege of  being  tried  by  their  peers  of  the  vicinage,  according  to  the  course  of 

"  Resolved,  6.  That  they  are  entitled  to  the  benefit  of  such  of  the  English 
statutes  as  existed  at  the  time  of  their  colonization ;  and  which  they  have,  by 
experience,  respectively  found  to  be  applicable  to  their  several  local  and  other 
circumstances.  .         ....,- 

"  Resolved,  N.  C.  D.  7.  That  these,  his  Majesty's  colonies,  are  likewise  entitled 
to  all  the  Immunities  and  privileges  granted  and  confirmed  to  them  by  royal 
charters,  or  secured  by  their  several  codes  of  provincial  laws. 

"  Resolved,  N.  C.  D.  8.  That  they  have  a  right  peaceably  to  assemble,  consider 
of  their  grievances,  and  petition  the  King ;  and  that  all  prosecutions,  prohib- 
itory proclamations,  and  commitm.ents  for  the  same  are  illegal. 


* 
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British  crown,  that  they  might  achieve  for  themselves  a 
new  nationality.^ 

§  73.  As  the  people  of  the  several  Colonies  were 
united  in  the  assertion  of  their  independence,  and 
unitedly  achieved  it;  and  as  they  unitedly  claimed 
recognition,  and  were  recognized  as  one  nation ;  they 
could  claim  and  exercise  national  authority  only  as 
citizens  of  the  nation.  As  citizens  of  a  separate  Colony 
or  State,  they  had  no  claim  to  national  authority,  either 
from  the  necessity  of  the  case,  or  from  their  individual 
achievement,  or  from  the  assent  of  the  American 
people.  Hence,  neither  the  people  of  a  separate  Col- 
ony, nor  the  government  thereof,  had  any  authority  to 
set  up  for  themselves  alone,  a  separate  nationality ;  or  to 
exercise  national  prerogatives  in  derogation  of  the  com- 
mon sovereignty  of  the  American  people.^ 

§74.  In  all  democratic  nations,  national  authority 
belongs  to  the  people  constituting  the  nation.  This 
authority,  with  such  limitations  and  restrictions  as  they 


"  Resolved,  TS.  C.  D.  9.  That  the  keeping  a  standing  army  In  these  colonies  in 
times  of  peace,  without  the  consent  of  the  legislature  of  that  colony  in  which 
such  army  Is  kept,  is  against  law. 

"  Resolved,  N.  0.  D.  10.  It  is  indispensably  necessary  to  good  government,  and 
rendered  essential  by  the  English  Constitution,  that  the  constituent  branches 
of  the  legislature  be  independent  of  each  other ;  that  therefore,  the  exercise  of 
legislative  power  in  the  several  colonies,  by  a  council  appointed  during  pleasure 
by  the  crown,  is  unconstitutional,  dangerous,  and  destructive  to  the  freedbm 
of  American  legislation. 

"  All  and  each  of  which  the  aforesaid  deputies,  in  behalf  of  themselves  and 
their  constituents,  do  claim,  demand  and  insist  on  as  their  indubitable  rights 
and  liberties,  which  cannot  be  legally  taken  from  them,  altered  or  a^bridged 
by  any  power  whatever,  without  their  own  consent  by  their  representatives  In 
their  several  provincial  legislatures." 

1  "  We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal ; 
that  they  are  endowed  by  their  Creator  with  certain  inalienable  rights ;  that 
among  these,  are  life,  liberty  and  the  pursuit  of  happiness ;  that  to  secure  these 
rights,  governments  are  instituted  among  men,  deriving  their  Just  powers 
from  the  consent  of  the  governed ;  that  whenever  any  form  of  government 
becomes  destructive  of  these  ends,  it  is  the  right  of  the  people  to  alter  or 
to  abolish  it,  and  to  institute  a  new  government,  laying  Its  foundation  on  such 
principles,  and  organizing  its  powers  in  such  form,  as  to  them  shall  seem  most 
likely  to  effect  their  safety  and  happiness."    Dec.  Am.  Ind. 

2  The  highest  public  authority  to  be  executed  by  any  civil  government.  Is  the 
authority  of  the  nation;  because  it  is  composed  of  the  largest  association 
of  Individuals  for  the  purposes  of  civil  government;  and  the  public  authority 
consists  of  the  authority  of  all  over  each.  Hence  a  limited  portion  of  such 
society,  as  a  neighborhood  or  district,  cannot  possess  as  high  public  authority 
as  the  whole  society  together,  upon  the  principle  that  the  whole  is  greater 
than  any  of  its  parts. 

By  the  declaration  that  a  nation  is  composed  of  the  largest  association  of 
individuals,  is  not  meant  that  all  nations  are  composed  of  equal  numbers 
of  individuals,  or  that  there  may  not  be  sovereign  and  independent  nations 
composed  of  fewer  persons  than  a  moiety  of  another  nation.  The  authority 
of  a  nation  does  not  depend  upon  the  number  of  persons  constituting  it 
Nations,  as  individuals,  may  differ  in  wisdom,  wealth  and  power;  bnt/ilke 
individuals,  they  are  also  equal  in  their  rights  as  sovereign  States  which 
do  not  depend  upon  considerations  of  that  character.  (See  Vattel,  Prelim 
§15.)  By  the  declaration  that  nations  are  composed  of  the  largest  number  of 
individuals  civilly  associated  together  is  meant,  that  a  nation,  as  a  society  can 
be  included  in  no  other  civil  association;  that  the  highest  civil  Jurisdiction 
over  any  territory  or  people  is  that  of  the  nation. 

Againi  national  authority  extends  uniformly  over  all  the  territory  embraced 
within  the  national  domain.  Hence,  all  citizens  have  equal  national  authority 
In  every  part  of  the  nation.  National  laws,  applicable  to  all,  are  enacted 
adjudged  and  executed  by  the  same  government.  ' 
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think  proper  to  impose,  is,  by  them,  vested  in  a  body- 
selected  or  created  for  that  purpose,  that  it  may  be 
executed  in  respect  to  matters  pertaining  to  the  general 
welfare.  Hence,  in  the  United  States,  national  author- 
ity belongs  to  the  people  as  constituents  of  the  /nation, 
and  not  as  citizens  of  any  domestic  State  or  territory ; 
and  they  have  sovereign  authority  to  institute  such  forms 
of  government,  and  tp  intrust  them  with  the  execution  of 
such  public  authority,  as  they  deem  proper.^ 

§  75.  The  sovereign  authority  essential  to  the  estab- 
lishment and  maintenance  of  government,  inheres  in, 
and  resides  with  the  people ;  and  hence,  the  authority 
of  government  is  derivative.  In  democratic  republican 
countries,  government  is  an  institution  of  the  people, 
established  by  them  to  be  intrusted  with  the  execution 
of  the  public  authority.  Hence,  in  such  countries,  gov- 
ernments derive  their  authority  from  the  people ;  and  can 
act  only  in  virtue  of  the  authority  intrusted  to  them.'' 

1  Not  unfrequently  the  authority  of  the  government  Is  confounded  -with  the 
authority  of  the  people  Instituting  it.  It  should  never  be  forgotten  that  gov- 
ernments are  institutions  of  the  people,  and  possess  no  original  authority. 
In  the  discussion  of  questions  connected  with  the  origin  of  the  national  gov- 
ernment, a  class  of  politicians  commit  tliis  error,  and  are  constantly  tal£ing 
of  the  sovereignty  of  the  States,  from  which  they  argue  that  the  national 
government  is  but  a  creation  of  the  State  governments,  instituted  by 
them,  and  not  by  the  people  of  the  United  States.  They  seek  to  mate  the 
State  governments  the  source  and  foujitain  of  political  sovereignty,  as  though 
the  people,  in  the  institution  and  endowment  of  these  governments,  had 
exhausted  their  own  authority,  by  transferring  it  irretrievably  to  these  State 
Institutions ;  and  from  thenceforth  these  State  governments  had  authority  to 
do  what  they  pleased,  and  the  people.had  none  except  through  them.  If  these 
State  governments  have  such  absolute  authority,  from  whence  did  they  receive 
It?  Not,  certainly,  from  Great  Britain,  while  they  were  provincial  Colonies. 
Not  from  the  people,  when  they  united  to  declare  and  achieve  ttieir  common 
Independence.  Not  by  the  recognition  of  the  nations  as  constituting  such  an 
independent  nation.  As  Colonies  they  set  up  no  claim  to  national  sovereignty, 
and  would  not  have  been  entitled  to  recognition  had  they  done  so.  Independ- 
ence was  proclaimed  and  achieved  in  the  name  and  by  the  authority  of  "  the 
people,"  and  not  in  the  name  and  by  the  authority  of  the  several  local  govern- 
ments; and  the  independence  aohleved  was  recognized  as  applying  to  the 
united,  not  the  separate  States.  The  State  governments,  as  political  institutions, 
were  derived  from  the  people,  and  existed  and  acted  only  by  the  authority  or 
the  people.  As  such  governments,  they  had  no  original  sovereignty,  and 
hence  could  act  in  virtue  of  no  such  authority.  The  people  could  use  them 
in  providing  means  to  assert  and  maintain  their  independence;  but  could 
derive  no  authority  from  them  to  proclaim  and  establish  the  same,  for  that 
authority  inhered  in  the  people  themselves,  independent  of  all  governments. 

The  true  statement  of  the  case  is  simply  this :  The  people  who  severally 
instituted  these  State  governments,  and  intrusted  them  wltu  the  execution  of 
the  public  authority  in  certain  matters,  wished  to  unite  all  the  Colonies  or 
States  as  one  people,  to  resist  the  aggressions  of  the  British  crown,  and, 
if  necessary^  to  establish  a  common  independence.  They  did  not  resort 
to  these  institutions  of  theirs  to  obtain  authority  to  form  this  union,  or  to  pro- 
claim their  independence.  In  this  respect,  they  acted  in  virtue  of  their  inhe- 
rent sovereignty.  They  used  their  State  governments  as  instruments  to  bring 
about  the  necessary  union  of  action,  and  also  to  furnish  the  means  necessary 
for  accomplishing  their  undertaking.  These  State  governments  were  institu- 
tions of  their  own  creating,  over  which  they  had  sovereign  authority. 

And  when  they  had  achieved  their  common  independence,  and  had  become 
national,  as  well  as  State  citizens,  they  had  authority  to  establish  for  y?ehi- 
selves  as  a  nation,  such  a  form  of  government  as  they  deemed  most  expedient. 
They  could  confederate  their  several  governments  for  national  purposes,  and 
delegate  to  the  confederation  such  authority  as  they  thought  proper,  trusting 
to  the  faith  of  the  States;  or  they  might  institute  a  government  of  the  people, 
and  vest  in  it  the  execution  of  all  national  authority. 

«  "  State  legislatures  as  political  bodies,  however  sovereign,  are  j-et  not 
sovereign  over  the  people.   So  far  as  the  people  have  given  power  to  the  gen- 
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S  76,  "When  the  people  institute  a  government,  and 
intrust  it  with  the  execution  of  the  public  authority, 
they  do  not  thereby  divest  themselves  of,  or  in  any 
degree  abridge,  their  inherent  sovereignty.  That  is 
inalienable.  In  the  institution  of  government,  they 
merely  create  a  body  or  person  to  be  intrusted  with 
the  execution  of  their  authority,,  to  the  extent  and  in  the 
manner  by  them  prescribed  in  their  Constitution  ;  and 
when  the  government  is  so  intrusted  with  the  execution 
of  the  public  authority,  it  is,  nevertheless,  subject  to 
that  sovereignty  that  gave  it  existence.^ 

S  77.  As  sovereignty  is  the  supreme  authority  and 
power  by  which  a  State  is  governed,  and  implies  the 
right  of  commanding  in  the  last  resort,  it  follows,  that 
as  an  attribute  of  civil  society,  it  can  only  attach  to  the 
people  as  a  whole  or  nation  ;  and  not  to  them,  as  a  lim- 
ited portion  or  moiety  of  a  nation ;  for,  as  the  largest 


era!  government,  so  far  the  grant  Is  unquestionably  good,  and  the  government 
holds  of  the  people  and  not  of  the  State  governments.  We  are  all  agents  of 
the  same  supreme  power,  the  people.    The  general  government,  and  the  State 

fovernments  derive  their  authority  from  the  same  source."  Webster  in  U.  S. 
enaie,  in  reply  to  Hayne ;  Qales  and  Section's  Beg.  Vol.  6,  pt.  1,  p.  74, 1829,  1830. 

"  In  Europe,  sovereignty  is  of  feudal  origin,  and  imports  no  more  than  the 
state  of  the  sovereign.  It  comprises  his  rights,  duties,  exemptions,  preroga- 
tives and  powers.  But  with  us,  all  power  is  with  the  people.  They  alone  are 
sovereign,  and  they  erect  what  government  they  please.  None  of  these  gov- 
ernments are  sovereign  in  the  European  sense  of  the  word,  all  being  restrained 
by  written  Constitutions."  See  Webster's  reply  to  Calhoun  in  the  Senate  of  the 
United  States,  Feb.  16, 1833. 

1  Says  BuHLAMAdtri :  "  This  sovereignty  resides  originally  in  the  people. 
But  when  they  have  once  transferred  it,  they  cannot,  without  eoutradiotion,  be 
supposed  to  continue  masters  of  it.  When  the  people  establish  a  government 
and  confer  upon  it  the  supreme  power,  that  is,  the  power  to  determine  what 
measures  are  necessary  to  preserve  civil  society,  to  promote  its  prosperity ;  to 
punish  those  who  disturb  its  peace  or  plot  its  destruction ;  to  settle  differences 
among  its  members,  and  to  enforce  the  judgments  which  it  pronounces,  it  is 
evident  that  they  part  with  their  sove^Mgnty."  He  adds :  "  The  government 
m.  y  enact  laws  to  which  the  people  are  opposed ;  yet  there  is  no  question  that 
they  are  bound  to  obey  them,  and  that  the  government  has  the  right  to  enforce 
obedience,  and  was  instituted  for  that  purpose."  See  Principles  of  Politic  Laws, 
Ch.  7,  ?g  10, 11  and  12. 

The  error  in  the  reasoning  of  the  learned  author  consists  in  this :  He  separates 
between  the  authority  of  the  people  and  the  authority  of  their  government. 
This  attribute  of  sovereignty  in  the  people  exists  because  of  the  necessity  of 
the  case,  as  society  could  not  exist  without  it.  But  this  sovereign  authority 
must  be  executed,  or  it  might  as  well  not  exist ;  and  society  as  an  unorganized 
mass,  cannot  execute  it ;  therefore,  necessity  compels  society  to  institute  means 
for  executing  their  authority,  not  the  authority  of  the  agent  emploved. 
Hence,  the  necessity  of  establishing  a  government,  to  be  the  agent  or  instru- 
ment of  the  people  in  executing  their  authority.  It  is  true  that  the  people 
individually  are  Dound  to  obeytlie  laws  enacted  and  adjudged  by  the  govern- 
ment, because  they  are  enacted  by  the  sovereign  authority  of  the  people, 
through  the  instrumentality  ordained  by  them  for  that  purpose ;  but  if  the 
government  departs  from  that  authority,  and  enacts  laws  upon  its  own 
responsibility  alone,  individuals,  even,  are  not  bound  to  obey  them. 

BuBLAMAQtri  overturns  his  own  theory  on  this  point  in  the  very  next 
section.  He  says,  J  IS:  "  It  may  be  asked  if  the  people  have  parted  with  their 
sovereignty  by  establishing  a  government,  what  control  have  they  over  it,  and 
in  what  does  their  yower  consist?  We  answer,  that  they  still  retain  the  power 
to  alter  or  abolish  it  at  their  pleasure." 

What!  have  the  people  surrendered  to  the  government,  their  sovereignty, 
Bnd"yet  retained  it  to  be  exercised  at  their  pleasure  7  This  cannot  be  They 
have  intrusted  the  government  with  the  execution  of  their  authority  over 
matters  committed  to  it.  because  it  could  be  executed  in  no  other  way  But 
the  government,  in  all  it  has  a  right  to  do,  is  but  the  servant  of  the  people  and 
answerable  to  them. 
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societies  of  men,  civilly  associated,  constitute  nations, 
and  as  the  highest,  public  authority  to  be  executed  by 
civil  government  is  the  authority  of  the  nation,  it  fol- 
lows that  the  authority  of  the  nation  must  be  sovereign 
within  its  territorial  limits ;  that  is,  it  cannot  be  subject 
to  question  or  resistance  by  any  other  lawful  authority. 

S  78.  That  necessity  which  requires  the  people  of  a 
nation  to  possess  sovereign  authority  in  all  matters  per- 
taining to  the  general  welfare,  is  incident  to  national 
existence.  Hence  sovereignty  is  a  necessary  attribute 
of  every  nation  —  one  which  inheres  in  the  people  in 
their  national  character.  The  people  of  the  United 
States,  as  a  nation,  possess  this  necessary  attribute,  and 
hence,  have  sovereign  authority  over  all  matters  of 
general  interest  within  their  territorial  limits. 

S  79.  This  sovereignty  pertains  to  the  people  of  the 
United  States  as  national  citizens  only,  and  not  as  citi- 
zens of  any  other  government.  There  cannot  be  two 
separate  and  independent  sovereignties  within  the  same 
limits  or  jurisdiction ;  nor  can  there  be  two  distinct  and 
sei)arate  sources  of  sovereign  authority  within  the  same 
jurisdiction.  The  right  of  commanding  in  the  last 
resort  can  be  possessed  only  by  one  body  of  people 
inhabiting  the  same  territory,^  and  can  be  executed 
only  by  those  intrusted  with  the  execution  of  such 
authority. 

g  80.  The  people  of  the  United  States,  as  a  nation, 
have  supreme  authority  over  all  matters  pertaining  to 
the  general  welfare,  within  the  territorial  limits  of  the 
nation  ;  and  they  have  authority  to  determine  by  whom, 
and  in  what  mode  the  public  authority  shall  be  exe- 
cuted; what  rights,  duties  and  powers  shall  pertain  to 


1  The  characteristics  of  sovereignty  are  such  as  to  demonstrate  the  correct- 
ness of  the  above.  Sovereignty  necessarily  Inheres  In  the  people  of  a  nation, 
to  be  used  for  the  establishment  and  maintenance  of  public  order  and  security, 
and  for  the  protection  of  private  rights.  And  being  the  right  of  commanding 
In  the  last  resort  in  all  matters  pertaining  to  the  public  weal,  certain  charac- 
teristics must  inevitably  attend  upon  it. 

1.  The  first  characteristic  of  sovereignty  is,  that  it  is  a  supreme  and  independ- 
ent power— one  Vfhich  Radges  and  determines  in  the  last  resort  of  whatever  is 
susceptible  of  human  direction,  relating  to  the  welfare  and  advantage  of 
society,  and  can  acknowledge  no  superior  on  earth.  Whatever  it  ordains  in 
the  plenitude  of  its  power,  cannot  be  reversed  by  any  other  haman  will  as 
superior  to  it.  Since  human  power  cannot  be  increased  to  ii;flnity,  there  must 
necessarily  be  a  limit,  beyond  which  there  is  no  smperio^&uthorlty.  And 
whatever  the  form  of  government,  there  must  inevitably  be  a  supreme  tri- 
bunal, beyond  which  there  can  be  no  appeal. 

2.  A  second  characteristic  of  sovereignty  is,  that  it  is  not  accountable  for  tho 
exercise  of  its  authority,  nor  liable  to  punishment  j  for  it  has  no  superior. 
Hence,  it  is  manifestly  apparent  that  sovereignty  belongs  to  the  people  in  their 
highest  civil  character  alone,  and  not  to  any  person,  or  body  having  only  deri- 
vative authority ;  that  while  governments  exercise  sovereign  authority,  it  is 
the  sovereign  authority  of  the  people,  and  not  of  the  government  as  the  mere 
institution  of  the  people.    See  huattamac^'s  PHn.  FoU  Lfou^  eft.  7,  g  l-o. 
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the  national  government,  and  what  to  thp  go-^eTsmenti, 
of  the  States.' 

§  81.  The  sovereign  authority  essential  to  ths  estab- 
lishment and  maintenance  of  a  national  government 
inhering  in,  and  remaining  with,  the  people  of  the 
United  States,  they  are  authorized  to  establish  a 
national  government  in  such  form,  and  vest  in  it  such 
powers  in  respect  to  the  general  welfare,  as  they  deem 
proper.^  And  they,  also,  have  authority  to  establish 
State  governments,  and  vest  in  them  the  execution  of 
such  public  authority  as  they  deem  expedient ;  and,  in 
virtue  of  the  same  sovereignty,  they  can  enlarge  or  re- 
strict the  limits  of  State  or  national  authority  at 
pleasure.' 

g  82.  Sovereignty,  as  an  attribute  of  the  people  of  the 
United  States  as  a  nation,  excludes  the  like  sovereignty 

I  "  If  the  government  of  the  United  States  be  the  agent  of  the  State  govern- 
ments, then  they  mav  control  It,  restrain  It,  modify  It,  or  reform  It.  It  Is 
observable  enough  that  the  doctrine  for  which  the  gentleman  contends  leads 
him  to  the  necessity  of  maintaining,  not  only  that  this  general  government  Is 
the  creature  of  the  States,  but  that  It  is  the  creature  of  each  of  the  States 
severally ;  so  that  each  may  assert  the  power  for  itself,  of  determining  whether 
it  acts  within  the  limits  of  its  authority.  It  is  the  servant  of  four  and  twenty 
masters  of  different  wills  and  different  purposes,  and  yet  bound  to  obey  all. 
This  absurdity  —  for  it  seems  no  less— arises  from  a  misconception  as  to  the 
origin  of  this  government  in  its  true  character.  It  is,  sir,  the  people's  constitu- 
tion, the  people's  government;  made  for  the  people ;  made  by  the  people,  and 
answerable  to  the  people.  The  people  of  the  United  States  have  declared  that 
this  constitution  shall  be  the  supreme  law.  We  must  either  admit  the  prop- 
osition or  dispute  their  authority.  The  States  are  unquestionably  sovereign, 
so  far  as  their  sovereignty  is  not  affected  by  this  supreme  law.  But  the  State 
legislatures,  as  political  bodies,  however  sovereign,  are  yet  not  sovereign  over 
the  people.  So  far  as  the  people  have  given  power  to  the  general  government, 
so  far  the  grant  is  unquestionably  good,  and  the  government  holds  of  the 
people,  and  not  of  the  State  governments.  We  are  all  agents  of  the  same 
supreme  i)ower — the  people.  The  general  government  and  the  State  govern- 
ments derive  their  authority  from  the  same  source.  Neither  can,  in  relation 
to  the  other,  be  called  primary,  though  one  is  definite  and  restricted,  and  the 
other  general  and  residuary.  The  National  government  possesses  those 
powers  which  It  can  be  shown  the  people  have  conferred  upon  it,  and  no  more. 
All  the  rest  belongs  to  the  State  governments  or  to  the  people.  So  far  as  the 
people  have  resti-ained  State  sovereignty  by  the  expression  of  their  will  in  the 
Constitution  of  the  United  States,  so  far  it  must  be  admitted  State  sovereignty 
is  effectually  controlled."     Webster's  reply  to  Hayne  in  United  States  denote,  Jan. 

27, 1830.    O.  & S.  Beg.  of  Cong.  Deb.,  Vol.  6,p.l, page 74. 
.„,  .    „ j^j 
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'  This  follows  from  the  doctrine  that  the  sovereignty  essential  to  the  estab- 
lishment and  maintenance  of  government,  Inheres  in,  and  remains  with  the 
jeople;  together  with  the  further  principle  or  doctrine,  that  the  authority  to 
egislate  for  the  government  of  society  belongs  to  the  sovereignty.  Says 
Blackstone:  "  The  very  essence  of  a  law  is,  that  it  be  made  by  the  suprenre 
power.  Sovereignty  and  legislature  are,  indeed,  convertible  terms;  one  can- 
not exist  without  the  other."  (1  Black.  Com.,  46.)  By  which  is  meant,  the 
authority  to  make  a  law  binding  upon  the  people  must  be  sovereign.  In  other 
words,  he  defines  municipal  or  civil  law  to  be,  "a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  State,"  &c.  (1  Com.,  44) ;  "  for  legislature  is 
the  greatest  act  of  superiority  that  can  be  exercised  by  one  being  over 
another,"  (idem,  p.  46.) 

3  The  territory  constituting  the  field  of  State  jurisdiction,  is  within  the 
jurisdiction  of  the  nation:  and  the  American  people  as  a  nation,  possess  and 
exercise  the  authority  of  drawing  the  line  of  Jurisdiction  between  the  State 
and  national  government  according  to  their  sovereign  pleasure.  Besides,  as 
has  already  been  stated  (ante.  §79  and  note),  there  cannot  be  two  independent 
sovereignties  within  the  same  limits  or  Jurisdiction ;  nor  can  there  be  two 
distinct  and  separate  sources  of  sovereignty  within  the  same  Jurisdiction. 
If  the  people  of  the  nation,  as  a  nation,  possess  sovereign  authority  in 
respect  to  all  matters  pertaining  to  the  general  welfare,  then  the  people  of  the 
State,  as  State  citizens  merely,  cannot  possess  such  authority,  except  as 
derived  from  the  nation. 
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of  the  people  of  a  single  State,  as  State  citizens  merely. 
Hence,  the  authority  of  a  citizen  as  a  constituent  of  the 
nation,  is  superior  to  his  authority  as  a  constituent  of  a 
mere  State  or  territory.  Hence,  also,  when  the  nation 
assumes  to  confer  upon  the  national  government  exclu- 
sive authority  over  any  particular  class  of  subjects,  the 
people  of  a  particular  State  have  no  legal  power  to 
question  or  deny  such  grant,  though  it  encroach  upon 
what  before  belonged  to  their  pecnliar  jurisdiction.^ 

%  83.  Ill  the  United  States,  the  people  of  a  particular 
territory  have  no  authority  to  vest  themselves  with  the 
rights,  powers  and  prerogatives  of  a  State;  nor  can 
they  lawfully  exercise  any  public  authority,  except 
under  the  enabling  power  conferred  by  the  nation. 
They  can  draft  the  frame-work  of  a  government,  and 
the  form  of  a  constitution  ;  and  can  ask  to  be  endowed 
with  authority  to  govern  themselves  in  all  matters  local 
and  domestic.  But  they  can  give  to  their  constitution 
no  authority,  and  to  their  government  no  life  or  power. 
That  must  come  from  tJiose  in  whom  sovereignty  resides? 

§84.  The  national  and  Sttirte  governments  are  insti- 
tutions of  the  people,  and  each  derives  its  existence  and 
authority  from  the  same  source.  Hence,  they  are 
instituted  in  such  form,  clothed  with  such  powers,  and 
subject  to  such  limitations,  as  the  people  of  the  nation 
in  their  sovereignty  ordain.' 

1  This  likewise  is  a  corollary  flowing  from  the  propositions  that  sovereignty 
Is  an  essential  attribute  of  nationality  (f  77  ante)-;  and  that  there  cannot  exist, 
at  the  same  time,  and  within  the  same  limits  or  jurisdiction,  two  separate  and 
distinct  sovereignties  or  sources  of  sovereign  authority.  (?  79  unte.)  Hence,  if 
the  people  of  the  United  States  as  a  nation,  are  sovereign,  and  can  exercise 
sovereign  authority  throughout  the  territorial  limits  of  the  United  States, 
they  have  the  authority  to  determine  in  what  body  or  bodies,  the  execution 
of  the  public  authority  shall  be  vested  ;  and  from  them  as  a  nation,  must  come 
the  authority  to  exercise  the  functions  of  government  within  the  national 
limits.  Practically,  in  the  institution  of  local  or  State  governments,  this  doc- 
trine is  observed.  The  people  ol  a  territory  within  the  United  States,  however 
numerous,  cannot  clothe  themselves  with  the  authority  of  self-government 
even  in  local  and  domestic  matters.  They  are  obliged  to  obtain  the  consent 
of  the  nation  through  the  national  legislature,  which,  so  to  speak,  becomes  an 
act  of  political  enfrai»chisement.  This  will  be  fully  considered  when  the 
origin,  nature  and  authority  of  the  States  within  the  Union  come  under  con- 
sideration. 

a  According  to  the  Constitution  of  the  United  States,  the  territories  are  to  be 
under  the  regulation  and  control  of  Congress ;  and  no  new  State  can  be  formed 
or  admitted  except  by  the  authority  of  Congress,  as  expressing  the  legislative 
will  of  the  nation  in  respect  thereto ;  and  besides,  the  United  States  or  nation, 
are  to  determine  the /orm  of  the  State  government,  and  to  guarantee  that  it 
shall  be  republican.  (See  aj  3  and  4  of  the  4th  Art.  of  Const.  U.  S.)  But  this 
subject  will  be  fully  considered  when  the  State  governments  come  under  con- 
sideration. 

3  See  Webster's  reply  to  Robert  Y.  HAYira,  in  the  United  States  Senate, 
Jan.  27, 1830,  where  this  proposition  is  fully  discussed. 

The  truth  of  this  proposition  in  respect  to  the  general  government  is  appar- 
ent from  the  manner  in  which  the  government  was  established,  the  object  of 
its  institution,  and  the  subject  matters  of  its  jurisdiction  and  administration. 
The  preamble  of  the  Constitution  of  the  United  States  recites  it.  as  an  ordi- 
nance of  the  people.  "We  the  people  of  the  United  States  «  »  *  do  ordain 
and  establish  this  Constitution."  «  was  framed  by  delegates  from  the  several 
States  then  existing ;  it  was  submitted  to  the  people  of  the  States  to  be  ratified 
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S  85.  State  governments  being  instituted  by,  and 
deriving  their  authority  from,  the  nation,  they  are 
invested  with  the  same  authority  over  matters  withm 
their  jurisdiction,  as  the  national  government,  over 
matters  within  its  jurisdiction,  to  wit :  the  authority  of 
the  nation.  Hence,  the  authority  exercised  by  the  State 
over  matters  within  its  jurisdiction,  is  sovereign  and 
absolute ;  they  are  commissioned  to  execute  the  will  of 
the  nation  in  respect  to  public  interests  of  a  local  and 
domestic  character.^ 

§  86.  The  national  and  State  governments  being  insti- 
tutions of  the  nation,  and  amenable  to  its  authority, 
hold  the  authority  with  which  they  are  intrusted,  at  the 
pleasure  of  the  nation.  As  in  their  origin,  the  people 
determined  the  extent  and  limitation  of  the  authority 
to  be  intrusted  to  each,  so,  in  their  continuance,  they 
are  subject  to  the  supervision  and  control  of  the  same 
supreme  authority.^ 

g  87.  Neither  the  national  nor  the  State  governments, 
as  political  institutions,  are  constituent  elements  of  the 
Union.  They  are  each  institutions  of  the  nation  —  cor- 
porate instruments,  created  by  it,  to  execute  its  authority 

by  them;  It  was  thus  ratified  by  the  people  of  all  the  States,  and  in  their 
name,  and  by  their  authority,  it  became  the  Constitution  of  the  United  States. 
It  provided  that  the  Constitution,  and  the  laws  of  the  United  States  m^de  in 
pursuance  thereof,  and  all  treaties  made,  or  which  should  be  made,  under  the 
authority  of  the  United  States,  should  be  the  supreme  law  of  the  land ;  and 
the  Judges  in  every  State  should  be  bound  thereby,  anything  in  the  Constitu- 
tion or  laws  of  any  State  to  the  contrary  notwithstanding.  (Art.  6,  2d  clause.) 
Article  5  also  provides  that  the  Congress,  whenever  two-thirds  of  both  Houses 
should  deem  it  necessary,  should  propose  amendments  to  this  Constitution ; 
or  on  the  application  of  the  legislatures  of  two-thirds  of  the  several  States, 
should  call  a  convention  for  proposing  amendments,  which  in  either  case, 
should  be  valid  to  all  intents  and  purposes  as  part  of  the  Constitution,  when 
ratlfled  by  the  legislatures  of  three-fourths  of  the  several  States,  or  by  conven- 
tions Jn  three-fourths  thereof,  as  the  one  or  the  other  mode  of  ratification  might 
be  proposed  by  the  Congress. 

By  an  examination  of  these  provisions  it  will  be  manifest  that  the  govern- 
mental authority  of  the  whole  country  was  conceded  to  be  in  the  people  of 
the  United  States  as  a  nation ;  to  be  exercised  by  them,  through  the  agency 
of  such  governments  as  they  deemed  necessary  and  proper  to  establish.  This 
will  be  made  clearly  to  appear,  in  the  chapter  upon  States  within  the  limits  of 
the  United  States.    (See  post.) 

1  The  people  of  the  nation,  in  the  institution  of  the, national  government, 
assigned  to  the  then  existing  States  the  limits  of  their  jurisdiction,  by  super- 
imposing the  national  government  with  Its  Jurisdiction;  and  the  same 
authority  which  thus  circumscribed  the  authority  to  be  exercised  by  the  then 
existing  States,  could,  at  its  pleasure,  withdraw  every  subject  from  their 
jurisdiction,  and  confer  upon  the  national  government  plenary  powers  in 
respect  to  all  governmental  matters  within  the  territorial  limits  of  the  United 
States.  Is  it  objected  that  the  people  of  the  several  States  would  never  agree 
to  amendments  of  the  national  Constitution  giving  such  plenary  powers  to  be 
exercised  by  the  national  government  ?  That  may  be  so.  But,  as  citizens  of 
the  nation,  they  have  authority  to  agree  to  it,  and  that  is  all  that  Is  contended 
for.  Thus,  it  will  be  perceived,  that  the  Jurisdiction  reserved  to  the  several 
States  then  existing,  was  by  the  permission  or  authority  of  the  nation :  that 
"  in  respect  to  new  States,  none  can  be  organized  and  enfranchised  with  political 
rights  as  States,  except  by  the  authority  of  Congress,  and  in  such  form, 
and  under  such  a  Constitution  as  it  shall  approve.  Thus  the  State  governments, 
as  political  institutions,  take  their  existence  and  authority  from  the  nation, 
and  hence  administer  under  such  authority.  This  will  more  fuUv  appear 
hereafter.    (See  pos(  p.  298-326 :  Appendix  120.).  ly  .ippesu 

s  (,Seepost  Appendix  120.) 
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witliiii  their  respective  jiirisrlictioiis.  Tliey  cannot  be 
considered  constituent  elements  of  tlie  nation,  since  they 
were  instituted  by  it,  to  be  intrusted  with  the  execution 
of  its  aiitliority.i 

S  88.  Since  the  national  and  State  governments  derive 
their  existence  and  anthority  from  the  national  will, 
and  are  not  constituent. elen'ients  of  the  Union,  national 
existence,  sovereignty  and  integrity  depend  not  upon 
the  continuance  of  these  governments.  The  institution 
of  a  State  government  within  the  Union  adds  nothing 
to  the  sovereignty  or  administrative  authority  of  the 
nation.  Hence,  the  dissolution  of  such  a  government 
can  take  nothing  therefrom. 


OHAPTEE  11. 

OP  THE  UNITED  STATES  AS  A  GOVERNMENT. 

S  89.  The  United  States  as  a  civil  government,  was 
instituted  by  the  people,  Avho  constitute  the  United 
States  as  a  nation.  As  a  government  of  the  people,  it 
was  instituted  by  them  in  order  to  form  a  more  perfept 
union ;  to  establish  justice ;  to  insure  domestic  tran 
quillity ;  to  provide  for  the  common  defense ;  to  promote 
the  general  welfare,  and  to  secure  the  blessings  of  liberty 
to  themselves  and  their  posterity.^  , 

I  A  constituent  element  of  a  body  Is  that  which  Is  essential  to  its  exist 
ence  as  a  component  part  thereof.  Hence,  if  the  people  of  the  United  States 
were  a  nation  prior  to  the  institution  of  the  general  government  by  them,  then 
such  goverjiment  cannot  be  a  constituent  element  or  component  part  of  the 
nation.  So  of  the  State  governments.  The  political  existence  of  each  State 
In  the  Union  is  not  a  component  part  of  the  nation,  because  the  national 
unity  is  the  same  whether  there  are  few  or  many  States.  When  the  govern- 
ment was  Instituted  there  were  thirteen  of  these  local  institutions,  since 
which  there  have  been  created  twentjr-three  more;  yet  the  nation  has  not 
been  changed  in  its  existence  or  political  character.  Its  authority  remains 
unchanged.  It  is  the  same  nation,  and  will  continue  the  same,  should  the 
number  of  States  be  increased  indefinitely.  Now,  it  is  most  manifest  that  the 
nation  does  not  depend  upon  the  institution  of  these  local,  governments  for 
its  existence  or  authority.  Those  which  were  in  existence  at  the  time  of  the 
adoption  of  the  national  constitution,  continued  by  the  permission  of  the 
people  as  a  nation ;  and  they  possess  such  governmental  authority  as  remained 
to  them  after  the  nation  had  ordained  what  should  belong  to  the  general 
government.  Those  twenty-three  States  or  local  governments  which  have 
.since  been  instituted,  have  taken  their  charter  to  govern,  from  the  nation  — 
hence  are  institutions  of  the  nation. 

1  "  We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  union, 
establish  .lustice,  insure  domestic  tranquillity,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  oedain  anb  establish  this  Constitution  of  the  United 
States  of  America."    Preamble  to  the  Oonslituiion  of  the  United  Stales. 

The  draft  of  this  Constitution  was  prepared  by  delegates  from  all  the  States, 
who  were  appointed  for  that  purpose  by  their  several  legislatures,  on  the 
recommendation  of  Congress,  dated  Feb.  21, 1787.  A  part  of  these  deputies,  or 
delegates,  met  in  convention  at  the  State  House,  in  Philadelphia,  on  the  14th 
day  of  May,  1787,  and  adjourned,  from  time  to  ,time,  until  a  quorum  appeared, 
on  the  25th  of  May.  They  continued  in  session  until  the  17th  of  September 
toUowlng,  when,  having  perfected  the  draft  of  the  Constitution,  they  signed  It, 
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g  90.  By  government  is  here  meant,  that  body  cor- 
porate to  which  the  people  have  committed  the  exercise 
of  their  authority  over  matters  pertaining  to  their 
general  welfare  as  a  nation.  It  is  a  corporation  of  offi- 
ces, to  which  are  attached  rights,  duties  and  powers 
deemed  essential  to,  and  given  for  the  pin-pose  of  form- 
ing a  more  perfect  union,  establishing  justice,  securing 
domestic  tranquillity,  providing  for  the  common  defense, 
promoting  the  general  welfare,  and  securing  to  them- 
selves and  their  posterity  the  blessings  of  civil  liberty, 

§  91.  The  body  of  tliis  government  is  distinct  from 
the  body  of  the  nation.  It  was  instituted  for  the  sole 
purpose  of  being  intrusted  with  the  exercise  of 
national  power  and  authority  in  all  matters  committed 
to  its  jurisdiction.  Hence,  the  existence  of  the  nation 
is  independent  of  any  particular  form  of  government 
instituted  by  it,  or  of  any  degree  of  authority  intrusted 
to  its  execution.  / 

and  reportedithe  same  to  Congress.  On  the  28th  of  September,  1787,  Congress 
unanimously  resolved  to  transmit  the  report,  &c.,  to  the  several  legislatures, 
to  be  submitted  to  a  convention  of  delegates  to  be  chosen  in  each  State  by  the 
people  thereof,  in  conformity  to  the  resolves  of  the  convention.  (See  Appenr' 
dix.)  The  several  States  proceeded  to  provide  for  the  calling  of  these  conven- 
tions of  delegates,  to  be  chosen  by  the  people  for  the  purposes  expressed  in  the 
resolutions  accompanying  the  draft  (see  Appendix);  and  such  proceedings  were 
had,  that  conventions  to  ratify  the  Constitution  were  held  in  all  the  several 
States,  and  the  Constitution  was  ratified,  and  ordained,  by  each  of  these  con- 
ventions, or  deputies  of  the  people,  in  the  name,  and  by  the  authority  of,  the 
people  themselves.    (See  Appendix.) 

The  citizens  of  the  nation  were  also  citizens  of  the  several  States,  and  were 
as  directly  connected  with,  and  interested  in,  the  general  government,  as  in 
their  respective  State  governments.  The  proposition  was  to  institute  a  general 
government  for  national  purposes  only;  leaving  the  State  governments  to 
administer  only  in  local  and  domestic  matters.  And  the  people  were  alike 
citizens  of  both  governments,  and  had  the  like  authority  over  each.  Citizen 
A,  of  the  State,  asked  citizen  A,  of  the  nation,  being  the  same  individual, 
whether,  in  ills  opinion,  the  general  welfare  required  that  the  interests  of  the 
people,  as  a  nation,  should  be  provided  for  and  secured  by  a  general  government 
of  .the  people,  or  whether  it  should  be  committed  to  the  diverse  wills  and 
interests  of  thirteen  independent  local  governments.  After  an  experience  of  about 
thirteen  years,  trusting  to  these  local  governments  to  provide  for  the  common 
defense,  and  to  promote  the  general  welfare,  the  unanimous  opinion  of  the 
people  was  given  in  favor  of  the  establishment  of  a  general,  or  national  govern- 
ment, and  they  ordained  and  established  the  national  Constitution  for  that 
purpose. 

See  also  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Kmiier  v. 
Jfartin,  1  Wheat.  Rep.,  30')-321;  also  MoOulloeh  v.  Maryland,  4  Wheat.  Hep.,  316, 
401,  &o.;  also  Cohens  v.  Virginia,  6  Wheat.  Rep.,  263,  418,  414;  also  Slm-y,  Const.,  i 
463 ;  (see  appendix.)  Extracts  from  Webster,  in  reply  to  Hayne,  in  United 
StatesSenate,  Jan.  27, 1830;  also  in  reply  to  Calhoun,  in  United  States  Senate, 
Feb.  16,  1833. 

The  people  of  the  United  States,  as  a  nation,  declared  and  achieved  their 
common  independence,  and  were  recognized  as  a  nation,  before  they  estab- 
lished their  government.  They  attempted  to  make  use  of  the  governments  of 
the  States  as  an  instrument  by  which  to  administer  in  matters  pertaining  to 
the  general  welfare,  and  articles  of  confederation  were  entered  into  for  fliat 
purpose.  (See  Articles  of  Confederation,  in  Appendix.)  These  articles  were 
drawn  up  and  agreed  to  during  the  progress  of  the  revolution  (Nov.  15, 1777), 
and  though  declared  to  be  perpetual,  they  were  evidently  only  suited  to  the 
then  existing  revolutionary  state  of  things.  The  principal  powers  had  respect 
to  the  operations  of  war,  and  would  be  dormant  in  times  of  peace.  Savs  Judge 
Stoey,  in  his  Commentaries  on  the  Constitutioh,  i  245,  "  Thev  the  Conaress 
were  indeed  clothed  with  authority  of  sending  and  receiving  embassadors; 
of  entering  into  treaties  and  alliances;  of  appointing  courts  for  the  trial  of 
piracies  and  felonies  on  the  high  seas;  of  regulating  the  public  coin;  of  fixing 
the  standard  of  weights  and  measures ;  of  regulating  trade  with  the  Indians  • 
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§92.  This  civil  government  was  instituted  by  the  people 
for  no  other  purposes,  and  it  is  intrusted  with  the  exer- 
cise of  no  other  rights,  duties  or  powers,  than  arc  enu- 
merated or  implied  iu  the  Constitution  of  the  United 
States.  Hence,  as  a  government,  or  body  corporate,  it 
has  no  original  or  inherent  sovereignty  j>er  sc'  It  is  a 
mere  instrnment  or  agency  of  the  nation,  by  means  of 
which  the  people  are  enabled  to  exercise  their  authority 
and  powers  over  matters  within  the  jurisdiction  of  the 
general  government.^ 

S  93.  As  the  authority  of  this  government  is  derived 
from  the  people,  and  is  held  by  it  in  trust  for  the  par- 
ticular purposes  specified  in  the  constitution,  should  it 
assume  to  exercise  authority  over  subjects  not  within 
its  expressed  or  implied  jurisdiction,  or  in  a  manner 
other  than  that  directed  or  recognized  by  the  constitu- 
tion, such  proceedings  would  be  without  authority,  and 
void.' 


of  establishing  Post-offlces ;  of  borrowing  money,  and  emitting  bills  on  credit 
of  the  United  States;  of  ascertaining  and  appropriating  the  sums  necessary 
for  defraying  the  public  expenses ;  and  of  disposing  of  the  western  territory. 
And  most  of  these  powers  required  for  their  exercise  the  assent  of  nine  States. 
But  they  possessed  not  the  power  to  raise  any  revenue,  to  levy  any  tax,  to 
enforce  any  law,  to  secure  any  right,  to  regulate  any  trade,  or  even  the  poor 

Prerogative  of  commanding  means  to  pay  Its  own  ministers  at  a  foreign  court, 
hey  could  contract  debts,  but  they  were  without  the  means  of  discharging 
them.  They  could  pledge  the  public  faith,  but  they  were  incapable  of  redeem- 
ing it.  They  could  enter  into  treaties,  but  every  State  in  the  Union  might 
disobey  them  with  impunity.  They  could  contract  alliances,  but  they  could 
not  command  men  or  money  to  give  them  vigor.  In  short,  all  powers  which 
did  not  execute  themselves,  were  at  the  mercy  of  the  States,  and  might  be 
trampled  upon  at  will  with  impunity."  ' 

Says  a  writer  in  the  American  Museum  (1786,  p.  270) ;  "  By  this  political  com- 
pact— the  articles  of  confederation — the  United  States,  in  Congress,  have 
exclusive  power  for  the  following  purposes,  without  being  able  to  execute  one 
of  them :  tliey  may  make  and  conclude  treaties,  but  can  only  recommend  the 
observance  of  them.  They  may  appoint  embassadors,  but  cannot  defray  even 
the  expenses  of  their  tables.  They  may  borrow  money  in  their  own  name, 
on  the  faith  of  the  Union,  but  cannot  pay  a  dollar.  They  may  coin  money,  but 
they  cannot  purchase  an  ounce  of  bullion.  They  may  make  war,  and  deter- 
mine what  number  of  troops  are  necessary,  but  cannot  raise  a  single  soldier. 
In  short,  they  may  declare  everything,  but  do  nothing."  See  also  Mr.  Jay's 
Letter,  addressed  to  the  people  of  New  York,  1787.    3  Am.  Mus.,  pp.  554,  556. 

During  all  this  time  the  people  of  the  United  States  were  a  nation ;  and  as  a 
nation,  had  authority  to  institute  a  government,  and  clothe  it  with  plenary 
powers ;  but,  until  the  adoption  of  the  national  constitution,  they  had  failed 
to  do  so. 

1  This  branch  of  the  proposition  cannot  be  made  more  apparent  by  discus- 
sion. When  a  corporate  body  is  created  for  a  particular  purpose,  and  is  clothed 
with  powers  only  to  enable  it  to  accomplish  the  purpose  of  it«  creation,  it  can 
have  no  original  authority  of  its  own  underlved  from  the  authority  creating 
and  endowing  it. 

2  In  democratic  countries,  governments  are  Instituted  for  their  use  to  the 
people,  and  not  for  their  benefit  to  the  corporation,  called  government.  They 
are  intrusted  with  the  exercise  of  the  public  authority,  for  the  benefit  of  society 
and  the  members  thereof;  not  for  the  glory  and  advantage  of  those  Intrusted 
with  the  administration  of  the  public  authority.  The  general  government  was 
instituted  by  the  people  to  administer  In  respect  to  matters  pertaining  to  their 
welfare  as  a  whole,  or  nation ;  because,  without  such  an  agency,  the  general 
welfare  could  not  be  promoted.  ■  . 

3  It  is  universally  admitted  that  the  government  of  the  United  States  is  one  of, 
delegated  powers  only,  and  that  it  can  exercise  no  power  not  expressly 
granted,  or  necessarily  Implied.  That  the  Constitution  is  the  fundamental  law 
of  its  institution,  and  that  in  it  we  are  to  look  for  the  grant  of  any  authority 
or  power  It  can  exercise. 
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g  94.  This  government  Las  no  other  authority  than 
the  authority  of  the  nation,  as  expressed  or  iiuphed  in 
the  constitution.  Heuce,  having  no  authority  ot  its 
own,  distinct  from  that  of  the  people,  when  it  acts 
within  the  sphere  of  its  constitutional  powers,  it 
exercises  the  supreme  and  sovereign  authority  ot  the 
nation.' 

§  95.  When  the  people  of  the  United  States,  as  a 
nation,  ordained  this  constitution,  tiiey  thereby  insti- 
tuted the  general  government,  and  endowed  it  with  the 
rights,  enjoined  upon  it  the  duties,  and  intrusted  it  ^yith 
the  exercise  of  the  powers  specified  in  the  constitution. 
Hence,  in  the  exercise  of  the  rights,  duties  and  powers 
thus  conferred  and  enjoined,  the,  government  acts,  in 
the  name  and  by  the  authority  of  the  nation,  and  not 
otherwise. 

g  96.  It  was  the  manifest  intention  of  the  people  of 
the  United  States,  when  they  instituted  the  general 
government,  to  make  it  national  in  character,  and  per- 
manent in  duration.^    Hence,  the  duties  enjoined  upon, 

1  When  the  authority  of  the  government  Is  spoken  of,  It  should  be  remem- 
bered that  the  authority  is  that  of  the  people  instituting  the  government,  and 
intrusting  it  with  the  exercise  thereof  in  the  manner  prescribed,  for  their 
common  benefit.  A  common  error  prevails  in  this  respect,  confounding 
the  government  Iriitituted  with  the  people  or  nation  instituting  it.  In  speak- 
ing of  the  government,  some  use  the  term  in  the  sense  of  the  nation ;  others 
use  it  in  the  true  sense,  and  speak  of  its  authority  as  being  limited  by  the 
terms  of  the  grant,  and  held  in  trust  for  the  common  benefit  of  those  insti- 
tuting the  government.  By  this  indiscriminate  Use  of  the  term,  "  the  govenir 
Tnent,^'  some  ascribe  to  it  too  much  authority,  by  confounding  it  with  the 
nation;  others  ascribe  to  the  nation  too  little  authority,  by  confounding  it 
with  the  government.  If,  in  the  discussion  of  tliese  questions,  all  are  agreed  as 
to  the  fundamental  principles,  and  as  to  the  ra,eaning  of  terms  to  be  used,  and 
then  use  understandlngly  the  sam6  terms  in  making  the  application  of  those 
principles,  there  will  be  little  opportunity  for  differing  in  their  conclusions. 
ThuSj  suppose  all  agree  to  the  principle  that  the  people  as  a  whole,  are  the  sove- 
reigns ;  and  that  the  authority  to  govern  must  come  from  them.  That  they 
Institute  a  government  tor  the  purpose  of  intrusting  it  with  the  execution  of 
such  public  authox-ity  as  they  deem  necessary  for  accomplishing  certain  speci- 
fied purposes.  Hence,  the  government,  in  such  case,  is  an  institution  of  the 
people,  deriving  its  authority  from  them,  to  be  exercised  for  their  common 
welfare,  over  the  subjects,  and  in  the  manner  prescribed.  Agreeing  upon  these 
principles,  and  making  use  of  terhis  which  are  understood  alike,  there  will  be 
little  opportunity  of  arriving  at  different  conclusions. 

2  "  If  it  had  been  the-  design  of  the  framers  of  the  Constitution,  or  of  the 
people  who  ratified  it,  to  consider  it  a  mere  compact,  resting  on  treaty  stipula- 
tions, it  is  diflaoult  to  conceive  that  the  appropriate  terms  should  not  nave 
been  found  in  it.  The  United  States  were  no  strangers  to  compacts  of  this 
nature.  *  *  *  The  only  places  where  the  term  con/ederaiion  or  compact  are 
found  in  the  Constitution,  apply  to  subjects  of  an  entirely  different  nature, 
and  manifestly  in  contradistinction  to  Conslitutian.  Thus,  in  the  10th  section 
of  thelst  article,  it  is  declared :  '  No  State  shall  enter  into  any  treaty,  alliance, 
or  earifederaHon.'  '  No  State  shall,  without  the  consent  of  Congress,  enter  into 
any  agreement  or  compact  with  another  State,  or  with  a  foreign  power.' 
Again,  in  the  sixth  article  it  is  declared,  'that  all  debts  contracted,  and 
engagements  entered  into,  before  the  adoption  of  this  Constitution,  shall  be  as 
valid  against  the  United  States  under  this  Constitution  as  under  the  confedera- 
tion.' Again,  in  the  tenth  amendment  it  is  declared,  'that  the  powers  not 
delegated  by  the  Constitution,  nor  prohibited.by  it  to  the  States,  are  reserved 
to  the  States  respteotively,  or  to  the'  people.'  A  contract  can  in  no  just  sense 
be  called  a  delegation  of  powers."    Story  on  the  Oonstaut-km,  g  3.53. 

"But  that  which  would  seem  conclusive  on  the  subject  is  the  very  language 
Of  the  Constitution  itself,  declaring  it  to  be  a  supreme  fundamental  law,  and 
to  be  of  Judicial  obligation  and  recognition  in  the  administration  of  Justice. 
'  This  Constitution,'  says  the  sixth  article,  '  and  the  laws  of  the  United  States 
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and  the  powers  intrusted  to,  the  general  government, 
are  adapted  to,  and  sutHcieut  for,  tliat  purpose.' 

g  97.  When  the  people  of  the  nation  ordained  and 
established  the  Oonkitution  of  the  United  States,  they 
thereby  instituted  a  national  government,  amenable 
only  to  themselves  as  a  nation  ;  and  they  clothed  it 
with  authority  and  power  sufficient  for  national  pur- 
poses.'* And  by  the  same  ordinance  they  denied  to  the 
State  governments  the  right  to  exercise  authority  over 
national  subjects,  or  over  any  other,  except  within  their 
own  State  limits.' 

S  98.  The  people  of  the  United  States,  in  whom,  as  a 
nation,  sovereignty  inheres,  when  they  instituted  the 
national  government,  and  conferred  upon  it  jurisdiction 
and  authority  over  matters  pertaining  to  the  nation  as 

which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made  orwhlch  shall 
be  made  under  the  authority  of  the  United  States,  stiall  be  the  supreme  law  of 
the  land,  and  the  Judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding.'  If  it 
Is  the  supreme  law,  how  can  the  people  of  any  State,  either  by  any  form  of  Its 
own  Constitution  or  laws,  or  other  proceedings,  repeal,  or  abrogate,  or  suspend 
it?"    Jcfem,?354. 

■  "  But,  if  the  language  of  the  Constitution  were  less  explicit  and  irresistible, 
no  other  inference  could  be  correctly  deduced  from  a  view  of  the  nature  and 
objects  of  the  Instrument.  The  design  is  to  establish  a  form  of  government. 
This,  of  itself,  imports  legal  obligation,  permanence,  and  uncontrollability  by 
any  but  the  authorities  autliorized  to  alter  or  abolish  It.  The  object  was  to 
secure  the  blessings  of  liberty  to  the  people  and  their  posterity.  The  avowed 
intention  was  to  supersede  the  old  Confederation,  and  substitute  in  Its  pla,ce  a 
new  form  of  government."    Idem,  g  355. 

In  the  several  conventions  of  delegates  chosen  by  the  people  of  the  several 
States  to  ratify  or  reject  this  Constitution,  it  was  the  understanding  of  all  par- 
ties, that  it  was  not  a  confederaiion  of  the  States,  but  a  gavemmeKi  of  individuals, 
that  was  to  be  instituted  by  the  natipn  if  the  Constitution  was  ratified.  The 
opponents,  on  many  occasions,  pressed  the  objection,  that  it  was  a  consolidated 
government;  and  contrasted  it  with  the  Confederation.  The  advocates  did 
not  denjr  that  its  design  was  to  establish  a  national  government,  as  contra- 
distinguished from  a  mere  league,  or  treaty,  or  confederation.  Storu  on  Const., 
g§  356  to  360,  and  notes.    3  Ell.  Dei).,  22,  27,  28. 

1  See  chapter  on  the  Constitution  of  the  United  States,  post  p.  65,  g  124. 

2  In  Gibbons  v.  Ogden  (9  Wheat.  Rep.,  187),  the  Supreme  Court  of  the  United 
States  held  this  language :  "  As  preliminary  to  the  very  able  discussion  of  the 
Constitution  which  we  have  had  from  the  bar,  and  as  having  some  influence 
on  its  Constitution,  reference  has  been  made  to  the  political  situation  of  those 
States,  anterior  to  its  formation.  It  has  been  said  that  they  were  sovereign, 
were  completely  independent,  and  were  connected  with  each  other  only  by  J, 
league.  This  is  true.  But  when  these  allied  .sovereigns  converted  their  league 
into  a  GOVERNMENT,  when  they  converted  their  congress  of  embassadors,  deputed 
to  deliberate  on  their  common  concerns,  and  to  recommend  measures  of  gen- 
eral utility,  into  a  LEGisiiATUEB,  empowered  to  enact  laws  on  the  most  inter- 
esting subjects,  the  whole  character  in  which  the  States  appear,  underwent  a 
change,  the  extent  of  which,  must  be  determined  by  a  fair  construction  of  the 
instrument  by  which  the  change  was  eflTected." 

3  Art.  1,  §  10,  of  the  Constitution  of  the  United  States  provides  as  follows : 
"No  State  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant  letters 
of  marque  and  reprisal;  coin  money;  emit  bills  of  credit;  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts :  pass  any  b.lll  of  attainder, 
expost  facto  law,  or  impairing  the  obligation  of  contracts,  or  grant  any  title  of 
nobility." 

"  No  State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws ;  and  the  net  produce  of  all  duties  and  imposts, 
laid  by  any  State  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of 
the  United  States;  and  all  such  laws  shall  be  subject  to  the  revision  and  con- 
trol of  Congress.  No  State  shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnage;  keep  troops,  or  ships  of  war,  in  time  of  peace,  enter  into  anj' 
agreement  or  compact  with  another  State,  or  with  a  foreign  power,  or  engage 
In  war,  unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit 
of  delay."  (See pos*— chapter  on  State  Governments  p.  298,  J  477.) 
8 
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snch,  ordained  that  tbe  residue  of  governmental 
authority  and  power  should  be  exercised  by  the  people 
of  the  several  States,  through  the  agency  of  State  gov- 
ernments; which  residue  of  auth^^y  had  respect  only 
to  matters  local  and  domestic,  ainTwas  to  be  exercised 
within  the  limits  of  the  State,  and  in  snch  a  manner  as 
not  to  interfere  with  tbe  jurisdiction  of  the  national  gov- 
ernment, or  to  trench  upon  the  rights  of  national  citizens 
as  such.^ 

g  99.  The  authority  which  instituted  the  national 
government  was  sovereign  to  determine  what  subjects 
should  be  committed  to  the  jurisdiction  of  the  general 
government,  and  what  should  remain  under  State  juris- 
diction. Hence,  whatever  of  authority  remains  with 
the  citizens  of  the  States  to  be  exercised  by  the  State 
governments,  remains  by  the  will  of  the  nation  ;  and  is 
still  subject  to  national  control.^ 


OHAPTEE  III. 

OF  THE  GOVEEKMENT  OP  THE  UNITED  STATES. 

S  100.  The  government  of  the  United  States  is  a  body 
corporate  and  politic,  created  by  the  peojde  of  the  nation 
to  be  intrusted  with  the  exercise  of  their  authority  over 
matters  committed  by  them  to  its  jurisdiction.  It  con- 
sists of  offices  to  which  are  attached  rights,  duties  and 
powers  to  be  possessed  and  exercised  by  the  respective 

1  "  state  legislatures,  as  political  bodies,  however  sovereign,  are  yet  not  sov- 
ereign over  the  people.  So  far  as  the  people  have  given  power  to  the  ♦general 
fovernment,  so  far  the  grant  is  unquestionably  good;  and  the  government 
olds  of  the  people,  and  not  of  the  State  governments.  We  are  all  agents  of 
the  same  supreme  power— the  people.  The  general  government  and  the  State 
governments  derive  their  authority  from  the  same  source.  Neitlieroan  in 
relation  to  the  other,  be  called  primary,  though  one  is  definite  and  restricted 
and  the  other  general  and  residuary.  The  national  government  possesses 
those  powers  wffioh  it  can  be  shown  the  people  have  conferred  on  it^  and  no 
more.  All  the  rest  belongs  to  the  State  governments  or  to  the  people  them- 
selves." Daniel  Webster  m  tinited  States  Senate,  Jan.  27, 183oT  in  reply  to 
Hayne  on  Foot's  resolutions.  '  i^  j     " 

tt"  '^^^^aJ^t  '^?°F}^J^^\"7^  °^i'^^'^  ^'^•l  establish  this  Constitution  for  the 
United  States  of  America,"  it  was  the  voice  of  absolute  sovereignty  assertin" 
Its  authority  to  ordain  and  establish  government  over  all  subjects  pertaining 
to  the  general  welfare,  whether  of  a  national  or  local  character.  It  was  the 
assertion  of  that  sovereignty  which  is  indivisible  in  its  existence  and  which 
presides  over  every  authorized  jurisdiction,  whether  State  or  national  "  It  is 
a  gross  error  to  confound  the  exercise  of  sovereign  powers,  with  sovereignty 
Itself;  or  the  delegation  of  such  powers,  with  the  sun-ender  of  them  A  sov- 
ereign may  delegate  his  powers  to  be  exercised  by  as  many  agents  as  he  may 
think  proper  under  sucTi  conditions  and  with  such  limitations  as  he  may 
impose ;  but  to  surrender  any  portion  of  his  sovereignty  to  another  is  to  ann^- 
hilate  the  whole.  Sovereignty  Ism  Its  nature  indivisible  "  Oalhonn  on  tho 
Force  Bill  in  the  United  States  Senate,  Feb.  15, 1833  Gales  &Seaton°s  0^^^^^^ 
See  also  g  81  and  note,  aniej 
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incumbents,  in  the  manner  and  for  the  purposes  ordained 
by  the  people. 

S  101.  The  rights  possessed,  the  duties  enjoined,  and 
the  powers  conferred,  pertain  to  the  office,  and  not  to  the 
individual  incumbent.  They  are  the  same,  whether 
the  office  be  tilled  with  good  or  bad  men  ;  wise  or  weak 
ones.  They  continue  whether  the  incumbent  continues 
or  not.  Like  the  king  or  state,  they  never  die.  They 
were  created  for  the  good  of  the  state ;  and  the  benefits 
resulting  from  a  proper  administration  of  them,  are 
secured  to  all  alike. 

§  102.  Since  the  rights,  duties  and  powers  conferred 
and  enjoined  upon  an  incumbent  of  a  governmental  office 
belong  to  the  office,  and  not  to  the  incumbent,  they  are 
to  be  possessed  and  exercised,  as  a  trust  for  the  benefit 
of  the  people;  and  an  officer  who  has  been  intrusted 
with  these  rights  and  powers,  if  he  exercise  or  emx)loy 
them  for  any  other  purpose,  is  guilty  of  a  breach  of 
trust,  and  unworthy  to  be  continued  as  an  officer  of  the 
government. 

S  103.  The  rights  and  powers  conferred  as  an  incident 
of  office,  being  in  the  strictest  sense  a  trust,  created  for 
the  benefit  of  the  people,  it  becomes  the  duty  of  those 
charged  with  the  administration  of  government  to  see 
to  it,  that  the  trust  be  faithfully  executed  in  the  manner 
and  for  the  purposes  prescribed  in  the  grant.  And  the 
trust  being  conferred  for  the  benefit  of  the  people,  mal- 
administration in  office  is,  consequently,  a  crime  against 
the  people,  and  should  be  punished  accordingly. 

§  104.  The  national  government  having  been  instituted 
for  the  purpose  of  defending  all,  and  promoting  the  gen- 
eral welfare  of  the  nation,  mnst  be  supreme  within  the 
sfihere  of  its  jurisdiction ;  that  is,  in  the  exercise  of 
the  authority  and  power  of  the  nation  for  national 
purposes,  so  far  as  the  same  has  been  expressly  or 
impliedly  committed  to  its  jurisdiction.^ 

g  105.  The  duties,  rights  and  powers  to  be  observed, 
possessed  and  exercised  by  those  charged  with  the 
administration  of  government,  must  correspond  with 
those  necessary  requirements  of  society  which  make 
government  a  necessity  as  a  means  for  providing  for  the 

I  It  is  to  be  remembered  that  the  government  Is  Intrusted  with  the  exercise 
of  supreme  authority  over  such  matters  only  as  have  been  committed  to  its 
Jurisdiction  by  the  people.  These  are  specified  in  the  constitution  or  the 
United  States ;  and  the  purposes  for  which  they  are  given  are  also  specified. 
In  respect  to  other  subjects  and  powers,  essential  to  the  government  of  tlio 
people,  those  which  have  not  been  Intrusted  to  the  states  as  local  governments, 
yet  remain  with  the  people. 
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common  defense,  and  promoting  the  general  welfare. 
Therefore,  tlie  national  constitution  made  provision  tor 
the  exercise  of  rights,  otlttces  and  powers,  essential  tor 
maintaining  and  defending  the  rights  of  the  people  as  a 
nation,  both  externally  and  internally ;  that  is,  tor  inter- 
national and  for  police  purposes. 

§  10().  There  necessarily  exists  as  incident  to  a  sovereign 
and  independent  nation,  an  internal  sovereignty,  inhe- 
rent in  the  people  of  the  nation,  and,  which  is,  to  a 
limited  extent,  vested  in  the  government  institnted  by 
them.'  This  internal  sovereignty  in  its  exercise  has 
respect  to  the  rights,  duties  and  welfare  of  the  indi- 
vidual members  of  the  society  or  nation,  and  is  repre- 
sented by  what  is  called  the  police  power,  police  rights 
and  police  duties  of  the  state  or  nation.^ 

§  107.  As  a  like  incident  of  nationality,  there  must  also 
exist  ail  external  sovereignty  which  has  its  basis  in  the 
natural  and  necessary  independence  of  nations.  This 
external  sovereignty  is  accorded  to  the  nation  by  its 
recognition  as  a  nation.  Intercourse  between  the  nations 
is  regulated  and  maintained  by  the  exercise  of  this 
branch  of  national  authority.  ISTational  rights  and  duties 
in  peace  and  in  war,  are  asserted  and  vindicated  in 
virtue  of  this  external  sovereignty.  The  laws  by  which 
this  kind  of  sovereignty  governs,  and  is  known,  are 
denominated  international,  or  the  laws  op  nations.' 

1  Sovereignty  ever  inheres  in  the  people:  and  they  never  part  with  it.  There- 
fore, it  is  never  strictly  correct  to  say  that  the  government  per  se,  is  invested 
with  sovereignty  or  sovereign  authority.  Thd  people  remain  sovereign 
wliether  they  institute  a  government  or  not;  sovereign  at  all  times  to  create, 
to  amend,  to  annul,  or  to  destroy  what  they  have  created.  Sovereignty,  as  an 
essential  attribute  of  nationality,  can  employ  as  many  agents  to  execute  its 
authority  as  it  deems  proper,  and  can  appoint  to  them,  the  limits  of  their 
respective  jurisdictions  and  powers.  But  like  other  agents,  or  agents  for  other 
purposes,  they  can  only  exercise  the  autliority  of  their  principal;  they  cannot 
possess  it  as  their  own ;  and  if  they  attempt  to  do  so,  their  acts  are  void. 
Hence,  whenevever  we  speak  of  granting  authoritj^,  granting  power,  &c.,  let  it 
be  understood,  tlrat  the  grant  extends  only  to  the  right  to  exercise  the  author- 
ity and  power  in  the  manner  and  for  the  purpose  prescribed. 

s  Tire  authority  of  the  people  is  absolute  over  all  matters  pertaining  to 
internal  administration.  That  is,  there  is  no  other  authority  to  call  in  ques- 
tion wliat  tlie,y  ordain  or  establish  for  the  government  of  themselves  as 
ihdividual  members  of  the  nation.  *'  A  nation  is  mistress  of  her  own  actions 
so  long  ?s  thej^  do  not  affect  the  proper  and  perfect  rights  of  any  otlier  nation : 
so  long  as  she  is  only  inlernally  bound,  and  does  not  lie  under  any  external  and 
perfect  obligations.  If  slie  makes  a  wrongful  use  of  her  liberty,  slie  is  guilty 
of  a  bread!  of  duty;  but  other  nations  are  bound  to  acquiesce  in  her  conduct, 
since  they  have  no  right  to  dictate  to  her."    (Vattel,  §  20.) 

3  "  Tntemal  sovereignty  is  that  which  is  inherent  in  the  people  of  any  state,  or 
vested  in  its  ruler  by  its  municipal  consti,tution  or  fundamental  laws.  This  is 
the  object  of  what  has  been  called  internal  public  law,  droit  public  interne,  but 
wliich  may  more  properly  be  termed  constitutional  law.  External  sovereignty 
consists  in  the  Independence  of  one  political  society,  in  respect  to  all  other 
political  societies.  It  is  by  tlie  exercise  of  this  branch  of  sovereignty  that  the 
international  relations  of  one  political  socifety  are  maintained  in  peace  and 
war,  with  all  other  political  societies.  The  law  by  which  it  is  regulated,  has, 
therefore,  been  called  external  public  law,  droit  public  externe,  but  may  more 
properly  be  termed  International  law."    Lawrtnoe  Wheaton,  pt.  1,  ch.  2,  g  5. 
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g  108.  In  respect  to  subjects  of  inteenal  administka- 
TION,  there  are  naturally  three  departments  of  govern- 
ment, each  of  which  is  necessarily  supreme  in  the  exercise 
of  its  duties  and  powers.  And  as  national  authority 
extends  over  every  part  of  the  national  domain,  and  is 
binding  upon  each  and  every  individual  inhabitant 
thereof,  it  follows,  that  the  government,  in  the  exercise 
of  the  authority  of  each  of  these  departments,  extends 
over  all  the  territory,  and  embraces  all  the  inhabitants 
of  the  United  States,  unless  specially  excepted  there- 
from in  the  constitution. 

S  109.  To  be  sovereign  in  the  exercise  of  the  authority 
of  the  nation  for  national  purposes,  the  government 
must  be  intrusted  with  the  exercise  of  supreme  authority 
in  each  and  every  department.  It  must  have  sovereign 
authority  to  enact  all  laws  necessary  for  the  government 
of  the  society  composing  the  nation.  It  must  have 
supreme  authority  to  interpret  and  apply  those  laws  to 
every  individual  and  subject  within  its  jurisdiction.  It 
must  have  absolute  authority  to  execute  the  final  judg- 
ments and  decrees  rendered  by  its  authority.  That  is, 
the  government  must  have  a  supreme  legislative,  judicial 
and  executive  department,  representing  the  sovereignty 
of  the    nation    in    whatever   it   enacts,    adjudges, 

DECREES  AND  EXECUTES. 

S  110.  To  be  sovereign  in  its  legislative  authority,  it 
must  be  authorized  to  prescribe  the  laws  by  which  society 
is  to  be  governed  in  respect  to  matters  committed  to 
it ;  and  there  must  exist  within  its  jurisdiction  no  other 
authority  to  enact  to  the  contrary,  or  repeal  the  laws  it 
has  enacted.* 

S  111.  To  be  sovereign  in  its  judicial  department,  there 
must  exist  no  other  or  higher  tribunal  to  which  appeal 
can  be  taken,  to  review  its  final  judgments  or  decrees. 
A  sovereign  judiciary  must  possess  the  right  of  final 
^interpretation  and  decision  in  applying  the  law.    Its 

1  The  legislature  is  an  office  of  government  created  and  endowed  by  the 
constitution .  The  department  of  legislation  continues  independent  of  the  con- 
tinuance of  any  particular  set  of  incumbents.  A  person  elected  to  the  office 
of  legislator,  on  taking  the  oath  of  office  to  discharge  the  proposed  trust  faith- 
fully, according  to  the  terms,  and  for  the  purposes  prescribed  in  the  constitu- 
tion, becomes  invested  with  rights,  duties  and  powers  Incident  as  a  trust  of 
that  office.  If,  therefore,  after  having  been  selected  by  the  people  for  that 
office,  and  having,  upon  oath  of  fidelity,  assumed  Its  duties  and  trusts,  to  be 
used  only  for  the  good  of  society,  the  legislator  abuse  the  trust,  and  become 
guilty  of  malfeasance,  he  commits  a  crime  against  society,  deserving  punish- 
ment, commensurate  with  the  crime  committed— which  is  little  less  than 
treason,  combined  with  moral  perjury. 
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judgments  or  decrees  must  stand,  unless  the  same 
authority  suspend  or  reverse  them.' 

S  112.  To  be  sovereign  in  its  executive  department, 
there  must  exist  no  other  authority  to  stay  the  execu- 
tion of  its  judgments  and  decrees.  The  authority  by 
which  a  judgment  or  decree  of  the  court  can  be  stayed 
in  its  execution,  must  be  such  as  can  vacate  or  reopen 
the  same  for  further  consideration  and  adjudication  ;  or 
such  as  is  authorized  to  reprieve  or  pardon  the  offender. 

S  113.  By  the  constitution  of  the  United  States  a 
supreme  legislative,  judicial  and  executive  department 
of  the  government  are  created,  each  distinct  from,  and 
independent  of  the  other ;  and  each  intrusted  with  the 
exercise  of  sovereign  authority  within  the  sphere  of  its 
prescribed  duties  and  powers.^ 

1  "  The  people  erected  this  government.  They  gave  it  a  constitution ;  and  in 
that  constitution  they  have  enumerated  the  powers  which  they  bestow  on  it. 
They  have  made  it  a  limited  government.  They  have  defined  its  authority. 
They  have  restrained  it  to  the  exercise  of  such  powers  as  are  granted ;  and  all 
others  they  declare  are  reserved  to  the  states  or  to  the  people.  But  they  have 
not  stopped  here.  If  thej'  had,  they  would  have  aoooraplished  hut  halt  their 
work.  No  definition  can  be  so  clear  as  to  avoid  possibility  of  doubt ;  no  limit- 
ation so  precise,  as  to  exclude  all  uncertainty.  Who  then  shall  construe  this 
grant  of  the  people?  Who  shall  Interpret  their  will,  where  it  may  be  sup- 
posed they  have  left  it  doubtful  7  With  whom  do  they  repose  this  ultimate 
right  of  deciding  on  the  powers  of  government  7  They  have  settled  all  this  in 
the  fullest  manner.  They  have  left  it  with  the  government  itself  in  its  appro- 
priate branoli.  The  very  chief  end,  the  design  for  which  the  whole  constitution 
was  formed  and  adopted,  was  to  establish  a  government  that  should  not  bo 
obliged  to  act  through  state  agency,  or  depend  on  state  opinion,  or  state  dis- 
cretion. The  people  have  wisely  provided  in  the  constitution  itself  a  proper, 
suitable  mode  and  tribunal  for  settling  questions  of  constitutional  law.  There 
are  in  the  constitution  grants  of  power  to  congress,  and  restrictions  of  these 
powers.  There  are,  also,  prohibitions  on  the  states.  Some  authority  must, 
therefore,  exist  liaving  the  ultimate  Jurisdiction  to  fix  and  ascertain  the  inter- 
pretation of  these  grants,  restrictions  and  prohibitions.  The  constitution  has 
Itself  pointed  out,  ordained  and  established  that  authority.  How  has  it  aocom- 
plislied  this  great  and  essential  end  7  By  declaring  tliat  '  the  constitution, 
and  the  laws  of  the  United  States  made  in  pursuance  thereof,  shall  be  the 
supreme  law  of  tlie  land,  anything  in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding.'  " 

"  This  was  the  first  great  step.  By  this  the  supremacy  of  the  constitution 
and  laws  of  the  United  States  is  declared.  The  people  so  will  it.  No  state  law 
is  to  be  valid  which  comes  in  conflict  with  the  constitution  or  any  law  of  the 
United  States.  But  who  shall  decide  this  question  of  interference  7  To  whom 
lies  the  last  appeal  7  This  the  constitution  itself  decides  also,  by  declaring 
'  that  the  judicial  power  shall  extend  to  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States.'  fhese  two  provisions  cover  the  whole  ground. 
They  are  in  truth  the  key-stone  of  the  arch.  With  these,  it  is  a  oonstitit- 
TION ;  without  ■jhem,  IT  IS  A  CONFEDERACY.  lu  pursuance  of  these  clear  and 
express  provisions,  congress  established  at  its  very  first  session.  In  the  jtjdiciai. 
ACT,  a  mode  for  carrying  them  into  full  effect,  and  for  bringing  all  questions 
of  constitutional  power  to  the  final  decision  of  the  supreme  court.  It  then 
became  a  government.  It  then  had  the  means  of  self-protection,  and,  but  for 
this,  it  would,  in  all  probability,  have  been  among  things  which  are  past." 
Webster  in  U.  8.  Senate,  Jan.  27,  1830,  in  reply  to  Mr.  Same  on  Foote's  resolution. 
9°^-J>^'^-'"'°}:KV'\-Xvv-'n,'[i.BeB  also  opinion  of  Chief  Justice  Marshall 
1?  Cohens  v.  Virginia  (6  Wheat.  Rep.,  264,  pp.  376,  377);  Story  on  the  Constitu- 
tion, II 373,  396,  inclusive,  and  notes. 

s  By  the  constitution,  all  legislative  authority  therein  granted  Is  to  he  exer- 
cised by  the  Congress.  Thus,  Art.  l,Sec.  1:  "All  legisfative  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives:"  and  the  constitution  proceeds  to 
institute  tlie  corporate  Congress  by  prescribing  its  construction,  duties  and 
powers. 

By  Art.  2,  it  commits  the  executive  power  to  the  President  of  the  United 
States,  prescribing  his  office,  with  its  duties  and  powers,  and  the  mode  by 
which  a  person  shall  be  selected  to  assume  tlie  exercise  thereof.  It  savs  •  "  The 
executive  power  shall  be  vested  In  a  President  of  the  United  States  "  iStc. 
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S  114.  The  legislative,  executive  and  judicial  depart- 
ments of  the  government  thus  created  by  the  constitu- 
tion of  the  United  States,  each  act  by  the  same  supreme 
and  sovereign  authority,  whether  enacting,  adjudging, 
or  executing  the  laws  of  the  nation :  to  wit,  the  authority 
of  the  government  and  nation. 

S  115.  Bach  department  of  the  government,  though 
distinct  and  independent  of  the  others  in  its  ofiices, 
duties  and  powers,  in  the  exercise  of  its  constitutional 
functions,  represents  the  entire  authority  of  the  govern- 
ment as  derived  from  the  nation,  and  not  the  authority 
of  that  particular  department  alone.^ 

S  116.  In  the  administration  of  the  general  govern- 
ment, each  department  is  limited  to  its  peculiar  sphere 
of  duties  and  powers,  as  enjoined  and  conferred  by  the 
constitution  of  the  United  States.  Thus,  Congress,  as 
the  legislative  department,  is  limited  to  the  act  of  legis- 
lation ;  the  courts  are  limited  to  the  sphere  of  adjudica- 
tion ;  and  the  executive  to  that  of  executing  the  laws 
as  applied  by  the  order,  judgment  or  decree  of  the 
courts.  But  in  the  discharge  of  their  various  duties, 
and  in  the  exercise  of  their  respective  powers,  eacli 
department  acts  by  the  authority  of  the  government 
and  people,  and  hence,  it  acts  by  supreme  and  sovereign 
authority. 

g  117.  The  sphere  of  legislation  is  distinct  both  from 
the  sphere  of  adjudication  and  execution.  Congress 
can  enact  any  constitutional  law  and  make  it  binding 
upon  the  people  individually.  But  it  has  no  autliority 
to  interpret,  construe  or  apply  the  law  enacted.  It 
cannot  judicially  determine  that  there  has  been  an 
infraction  of  the  law  by  one  upon  whom  it  was  obliga- 
tory.   That  power  can  only  be  exercised  by  the  judiciary. 

g  118.  The  sphere  of  adjudicajiion  is  limited  to  the 
ascertainment  of  the  law,  and  to  its  application  to 
the  facts  judicially  ascertained ;  to  the  end  that  the 

The  constitution  also  creates  the  Judicial  department.  Thus:  "The  Judieiiil 
power  of  the  United  States  shall  be  vested  In  one  supreme  court,  and  in  such 
Inferior  courts  as  Congress  may  from  time  to  time  ordain  and  establish."  (Art. 
3,  gl.) 

1  Thus  the  government  can  only  legislate  through  Congress  ;  but  the  laws 
enacted  by  Congress,  if  constitutional,  express  the  authority  of  the  govern- 
ment and  nation.  Only  the  judiciary  department  can  interpret  and  apply 
those  laws;  yet  their  interpretation  and  adjudication  is  final,  and  expresses 
the  judgment  of  the  government  and  nation.  So  the  executive  has  the  sole 
right  to  execute  the  adjudicated  will  of  the  nation,  as  interpreted  and  applied 
by  the  national  judiciary ;  but  in  doing  so,  he  represents  bo^h  the  governrnent 
and  nation,  and  acts  by  all  the  authority  the  nation  could  confer  m  that  re- 
spect. Sovereignty  is  not  divided  between  the  several  departments  ol  the 
government;  on  the  contrary,  it  is  exercised  by  the  government  through 
the  several  departments  thereof. 
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proper  remedies  may  be  applied  by  the  appropriate 
judgment,  order  or  decree  of  the  court.  But  this 
department  can  only  interpret  and  apply  the  law  as  it 
exists.  It  can  enact  nothing  to  supply  the  deficiency 
of  legislation.  And  when  it  has  pronounced  its  tinal 
judgment  or  decree,  its  authority  over  the  subject  is  at 
an  end.  What  remains  to  be  done  then  passes  into  the 
hands  of  the  executive. 

§  119.  It  is  the  duty  of  the  executive  department  as 
such,  to  see  that  the  law  as  ascertained  and  applied  by 
the  final  order,  decree  or  judgment  of  the  court,  is 
executed  in  accordance  with  such  order,  judgment,  or 
decree.  By  the  constitution  of  the  United  States  it  is 
made  the  duty  of  the  President,  as  the  executive  head 
of  the  nation,  to  take  care  that  the  laws  are  faithfully 
executed.     (Art.  2,  g  3.) 

S  120.  There  are  other  duties  and  powers  necessarily 
incident  to  a  national  government  which  arise  out  of 
the  external  relations  sustained  by  it  to  other  nations. 
These  duties  and  powers  are  international  in  character; 
and  may  be  imposed  or  conferred  on  such  departments  as 
the  people  in  their  sovereignty  ordain.  By  the  national 
constitution,  the  President,  by  and  with  the  advice  and 
consent  of  the  senate,  has  power  to  make  treaties,  to 
nominate,  and  by  the  like  advice  and  consent,  to  appoint 
embassadors  and  other  public  ministers  and  consuls. 
He  is  also  made  the  commander-in-chief  of  the  army 
and  navy  of  the  United  States,  &c.     (Art.  2,  g  2.) 

S  121.  There  are  also  other  duties  and  powers  per- 
taining to  administration,  which  may  be  enjoined  and 
conferred  on  either  of  the  several  departments,  as  shall 
seem  most  appropriate.  By  the  constitution  the  Presi- 
dent may  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate,  appoint  judges  of  the  supreme 
court,  and  all  other  officers  not  otherwise  provided  for 
by  the  constitution.  He  has  power  to  fill  vacancies 
which  occur  during  the  recess  of  the  senate,  by  grant- 
ing commissions  which  are  to  expire  at  the  end  of  their 
next  session.  The  constitution  requires  him  to  give  to 
the  Congress  information  of  the  state  of  the  Union,  and 
to  recommend  to  their  consideration,  such  measures  as 
he  judges  to  be  necessary  and  expedient,  &c.  These 
may  be  denominated  presidential  duties  and  powers,  &c.^ 


1  These  are  denominated  presidential  duties  and  powers,  because  they  pertain 
to  the  office  of  president,  not  as  a  part  of  the  executive  duties  of  that  office, 
but  because  they  are  speciflcally  attached  to  It  by  the  terms  of  the  constitution 
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g  122.  The  government  of  the  United  States,  as 
instituted  by  the  people  in  the  adoption  of  the  national 
constitution,  is  a  national  government  ;  having 
supreme  authority  to  legislate  in  respect  to  all  matters 
pertaining  to  the  permanence,  security  and  prosperity 
of  the  nation  ;  having  supreme  authority  to  determine 
the  limits  of  its  own  jurisdictions  and  powers  under  the 
constitution  and  laws  of  the  United  States  ;  and  having 
supreme  authority  to  carry  into  effect  its  own  final  judg- 
ments and  decrees,  anything  in  state  constitutions  and 
laws  to  the  contrary  notwithstanding. 

S  123.  To  this  government  of  the  United  States  is 
committed  not  only  all  the  authority  and  power  to  be 
exercised  in  the  administration  of  a  supreme  national 
government  over  the  people  composing  the  nation,  but 
also  the  exercise  of  all  national  authority  essential  or 
necessary  to  the  preservation  of  the  sovereignty  and 
independence  of  the  nation  among  the  nations  of  the 
earth  ;  the  constitution  having  clothed  the  government 
with  ample  powers  to  adjust  and  maintain  international 
relations  and  rights.^ 


OHAPTBE  IV. 

OE  THE  CONSTITUTION  OE  THE  UNITED  STATES. 

PKINOIPLES    or   INTERPRETATION. 

S  124.  The  government  of  the  United  States  is  a 
constitutional  government,  deriving  its  existence  and 
authority  from  the  people.  It  is  intrusted  with  the 
exercise  of  those  powers  Avhich  are  expressly  or  impli- 
edly granted  in  the  constitution,  and  with  no  other. 
Hence  it  is  a  limited  government ;  limited  by  the  terms 
of  the  grant.  Therefore,  the  powers  of  the  national 
government  are  to  be  determined  by  ascertaining  the 
meaning  of  the  several  provisions  of  the  constitution, 
and  their  application  to  the  subjects  intended  by  the 
people. 

g  125.  The  meaning  of  the  constitution,  and  its  appli- 
cation to  the  subjects  intended,  must  be  ascertained  by 
the  application  of  such  rules  of  interpretation  as  were 

I  (See  as  to  powers  conferred  upon  congress,  section  eigTii,  article  one,  of  the  constiti^- 
iion  of  the  1X8. ;  as  to  tlie  treaty  making  power,  see  art.  2,  g  2;  also  as  to  the  appomt- 
merU  of  embassadors.    Idem.) 
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understood  and  recognized  as  just  and  valid,  at  the  time 
the  constitution  was  framed  and  adopted.  Therefore, 
in  construing  the  constitution  for  the  purpose  of  ascer- 
taining the  powers  and  duties  of  the  national  govern- 
ment, it  becomes  necessary  first,  to  consider  the  rules  by 
which  its  true  meaning  and  application  are  to  be  ascer- 
tained and  determined.^ 

g  126.  Construction  and  interpretation  imply  uncer- 
tainty, ambiguity.  Therefore  one  of  the  first  maxims 
in  respect  to  interpretation  is,  that  it  is  not  allowable 
where  there  is  no  uncertainty  as  to  the  meaning  of  the 
language  used.  That  no  one  shall  interpret  where 
Interpretation  is  not  needed.  "  When  the  deed  is  worded 
in  clear  and  precise  terms,  when  its  meaning  is  evident 
and  leads  to  no  absurd  conclusions,  there  can  be  no 
reason  for  refusing  to  admit  the  meaning  which  such 
deed  naturally  presents."" ' 

g  127.  In  construing  the  constitution  the  end  sought 
is,  to  ascertain  the  intention  of  the  people,  as  expressed 
in  the  various  provisions  of  that  instrument.  But  that 
intention  is  presumed  to  be  expressed  in  language 
appropriate  for  the  purpose ;  therefore  the  natui'al  and 
ordinary  meaning  of  the  language  used,  should  control, 
unless  a  different  meaning  is  inferable  by  comparing  the 
provision  with  other  parts  of  the  instrument,  or  with 
what  was  the  apparent  intention  of  the  people  in  that 
respect.' 

§  128.  It  is  a  fundamental  rule  in  the  interpretation 

I  As  a  principle  to  be  observed  in  the  construetlou  of  treaties,  or  any  other 
deed,  Vattel  says,  (g 268),  "the  question  is  to  discover  what  the  contracting 
parties  have  agreed  upon— to  determine  precisely,  on  any  particular  occasion, 
■what  has  been  promised  and  accepted :  that  Is  to  say,  not  only  what  one  of  the 
parties  Intended  to  promise,  but  also  what  the  other  must  reasonably  and  can- 
didly have  supposed  to  be  promised  to  him,  what  has  been  sufficiently  declared 
to  him,  and  what  must  have  influenced  him  in  his  acceptance.  Every  deed, 
therefore,  and  every  treaty,  must  be  interpreted  by  certain  fixed  rules,  calcu- 
lated to  determine  its  meaning  as  naturally  understood  by  the  parties 
concerned  at  the  time  when  the  deed  was  drawn  up  and  accepted." 

s  (Vattel,  ?  263.)  "  Where  a  law  is  plain  and  unambiguous,  whether  expressed 
in  general  or  limited  terms,  there  is  no  room  left  for  construction."  (Bartlet  v. 
Morris,  9  Port.,  260.)    (See  also  1  Bl.  Com.,  p.  60,  and  SharSWood's  note.) 

"  Words  are  the  common  signs  that  mankind  make  use  of  to  declare  their 
Intention  to  one  another,  and  when  the  words  of  a  man  expi-ess  his  meaning," 
plainly,  distinctly  and  perfectly,  we  have  no  occasion  to  have  recourse  to  any 
other  means  of  interpretation."  Butherforth's  Inst.,  B.  2,  ch.  7,  J  2. 

3  The  construction  or  interpretation  of  a  law  consists  in  ascertaining  the 
meaning  or  Intention  of  the  legislator  as  ejcpressed  therein,  either  from,  his 
words  or  from  other  conjecture,  or  both.  Hence,  interpretation  is  literal, 
rational,  or  mixed.  It  Is  literal  when  his  meaning  or  Intention  is  gathered 
from  the  words  only,  requiring  reference  to  no  other  parts  or  subjects.  It  is 
rational  when  his  words  do  not  express  perfectly  his  intention,  and  it  beoo-ftres 
necessary  to  coUeot  it  fi-om  probable  or  rational  conjectures  only.  It  Is  mixed 
when  the  words,  if  rightly  understood,  would  express  the  intention,  but  "being 
themselves  of  doubtful  meaning,  it  becomes  necessary  to  have  recourse  to 
probable  or  rational  conjecture  to  ascertain  in  what  sense  they  were  used. 
(Ruth.  Inst.,  B.  2,  ch.  7,  §  3.) 


PRINCIPLES  OF  INTERPRETATION".  67 

of  instruments  to  construe  them  according  to  the 
natural  meaning  of  the  terms,  and  the  intention  of 
the  parties.  The  intention  of  a  law  is  to  be  gathered 
from  the  words,  the  context,  the  subject  matter,  the 
eflfects  and  consequences,  and  the  reason  and  spirit  of 
the  law.^ 

S  129.  While  it  is  a  fundamental  rule  in  the  interpret- 
ation of  instruments  to  construe  them  according  to  the 
natural  meaning  of  the  words  used,  and  the  intention 
of  the  parties,  this  can  be  done  only  when  such  inten- 
tion is  expressed  in  language,  which,  both  in  words  and 
construction,  "  is  agreeable  to  common  use,  without 
atttending  to  etymological  fancies  or  grammatical 
refinements.'" 

S  130.  Where  a  literal  interpretation  leaves  the  inten- 
tion of  the  party  or  legislator  obscure  or  doubtful, 
recourse  must  be  had  to  construction,  or  rational  inter- 
pretation ;  by  which  is  meant,  other  signs  of  intention 
must  be  sought  after,  by  referring  to  the  context ;  or 
the  subject  matter;  or  the  effects  and  consequences; 
or  the  reason  and  spirit  of  the  instrument  or  law.^ 

1 1  Bl.  Com.,  59,  60:  Story  on  Const.,  3400. 

Says  Blackstone,  (1  Com.,  p.  59.")  "  The  fiilrest  and  most  rational  method  to 
Interpret  the  will  or  the  legislator  Is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  by  signs  the  most  natural  and  probable.  And  these 
signs  are  either  the  words,  the  context,  the  subject  matter,  the  effect  and  con- 
sequences, or  the  spirit  and  reason  of  the  law."  I.  Words  are  generally  under-' 
stood  in  their  usual  and  most  known  signification.  *  *  Terms  of  art  or 
technical  terms,  must  be  talien  according  to  the  acceptation  of  the  learned  in 
each  art,  trade  and  science."  2.  "  If  words  happen  to  be  still  dubious,  we  may 
establish  their  meaning  from  the  context,  with  which  it  may  be  of  singular 
use  to  compare  a  word  or  a  sentence  whenever  they  are  ambiguous,  equivocal 
or  intricate;"  as  calling  in  the  preamble  to  help  construe  the  act;  or  a  com- 
parison of  the  act  with  other  laws  made  by  the  same  legislator,  having  some 
affinity  with  the  subject,  or  that  expressly  relate  to  the  same  point;  as  statutes 
In  pan  materia  must  be  construed  with  reference  to  each  other.  (See  Shars- 
wood's  Blackstone,  1  Vol.  p.  60  and  notes.)  3.  Words  are  always  to  be  under- 
stood as  having  regard  to  the  subject  matter ;  for  that  is  always  supposed  to  be 
in  the  eye  of  the  legislator,  and  all  his  expressions  directed  to  that  end.  4.  As 
to  the  effect  and  conSequences,  the  rule  Is,  if  the  words  bear  either  none,  or  a 
very  absurd  signification  when  literally  understpOcl,  we  must  deviate  a  little 
from  the  received  sense.  5.  But  the  most  effectual  way  of  discovering  the  true 
meaning  of  a  law  when  the  words  are  dubious,  is  by  considering  the  reason 
and  spirit  of  it,  or  the  cause  which  moved  the  legislator  to  enact  it.  For  when 
the  reason  of  the  law  ceases,  the  law  Itself  ought  likewise  to  cease.  (.See  1  Bl. 
Cora.,  p.  60, 61 :  3  Maule  &  Selwyn,  510 ;  Wilkinson  y.Leland,  2  Peters,  661;  The 
Emily  &  Caroline,  9  Wheat.,  388;  (see  also  Sharswood's  note,  1  Bl.  Com.,  p.  60.) 

2  Buth.  Inst.,  B.  2,  ch.  7,  §  4.  "  If  the  words  and  the  construction  of  a  writing 
are  clear  and  precise,  we  scarce  call  It  interpretation  to  collect  the  Intention 
of  the  wrtter  from  them.  But  the  definition  of  interpretation  will  best  inform 
us  Whether  it  is  to  be  called  by  this  name  or  not.  Interpretation  consists  in 
collecting  the  intention  of  a  man  from  the  outward  signs  that  he  makes  use 
of  to  declare  his  intention ;  it  must  therefore  certainly  oe  one  branch  of  inter- 
pretation to  collect  his  intention  from  his  clear  and  precise  words,  as  they  He 
before  us."  *  *  "  The  principal  rule  to  be  observed  in  literal  Interpretation, 
Is  to  follow  that  sense  in  respect  both  of  the  words  and  of  the  construction, 
which  is  agreeable  to  common  use,  without  attending  to  etymological  fancies, 
or  grammatical  refinements."    Idem. 

3  Bl.  Com.,  p.  59,  and  notes.  ^ .,         ., 
The  construction  of  a  law  or  instrument.  Implies  the  exercise  of  the  rational 

faonlties  in  exploring  the  intention  of  the  maker  through  an  examination  of 
Pigns  and  indications  so  connected  with  the  instrument  construed,  as  to  make 
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<S  131.  When  construction  or  rational  interpretation 
is  required,  all  doubtful  words  or  expressions  are  to  be 
taken  in  such  a  sense  as  will  make  them  produce  soine 
effect,  which  is  reasonable,  and  consistent  with  the 
general  intention  of  the  law-maker  as  expressed  or 
necessarily  implied  in  the  law  which  is  being  construed.' 

S  132.  In  the  construction  or  rational  interpretation 
of  words  or  expressions  of  doubtful  meaning  in  a  law, 
such  an  interpretation  must  be  given  to  them  as  will  be 
consistent  with  the  spirit  and  reason  thereof:  that  is, 
with  the  end  which  the  law-maker  had  in  view.  For 
since  the  reason  of  a  law  consists  in  the  end  sought  to 
be  obtained  by  the  law-maker,  or  the  effect  intended 
to  be  produced,  such  meaning  should  be  given  to  doubt- 
ful words,  if  possible,  as  would  tend  to  produce  such 
result.^ 

§  133.  There  are  numerous  circumstances  attending 
a  law  which  may  help  to  ascertain  the  meaning  of 
ambiguous  words  or  expressions  used  by  the  legislator. 
But  these  circumstances  by  which  to  explain  doubtful 
writings,  laws,  &c.,  must  be  shown  to  have  immediate 
connection  with  the  writiug  or  law  to  be  interpreted 
thereby.' 

it  cleax  that  the  same  or  a  similar  intention  pervaded  the  whole.  If  it  be  a 
contract  that  requires  construction,  we  must  ascertain  as  far  as  possible  the 
common  intention  of  the  parties;  as  well  the  understanding  of  him  who 
accepts,  as  of  him  who  made  the  instrument ;  for  it  was  their  common  under- 
standing and  assent  that  made  the  agreement. 

1  (Rutherforth's  Institutes,  B.  2,  oh.  7,  ?  8.  Grot.,  B.  2.  ch.  16,  §  6.)  "  All  doubt- 
ful words  or  expressions  are  to  be  taken  in  such  a  sense  as  will  make  them 
produce  some  effect ;  that  is,  they  are  to  be  so  construed  as  to  give  them  some 
meaning,  for  to  take  them  in  any  sense  that  will  make  them  produce  no  mean- 
ing is  in  reality  to  give  them  no  meaning  at  all." 

"  Ambiguous  words  or  expressions  are  sometimes  capable  of  two  senses,  and 
will  produce  some  effect  m  either  of  the  two.  The  rule  then  goes  further, 
and  says,  that  the  effect  must  be  a  reasonable  one.  No  other  effect  can  be 
supposed  to  have  been  in  the  speaker's  or  writer's  intention,  because  no  man 
can  be  supposed  to  intend  what  is  absurd  or  unreasonable."  (Ruth.  Inst,', 
supra.) 

"  All  civil  laws  ■*  '"'  are  to  be  so  construed  where  the  words  are  of  doubtful 
meaning,  as  to  make  them  produce  no  other  effect  but  what  is  consistent  with 
reason,  or  with  the  law  of  nature.  And  when  men  live  in  a  state  of  civil 
society,  all  doubtful  words  in  any  of  their  contracts  with  one  another,  are  to 
be  construed  in  that  sense  which  will  produce  an  effect  consistentwith  the 
civil  laws  of  the  society  to  which  they  belong."    Xdem. 

s  "  It  may  be  laid  down  that  the  Intention  of  the  makers  of  a  statute  is  to. 
govern,  even  though  the  construction  grounded  upon  such  intention  may 
appear  to  be  contrary  to  the  literal  import  of  the  words.  Every  technical 
rule  as  to  the  construction  or  form  of  particular  terms,  must  yield  to  the  clear 
expression  of  the  paramount  will  of  the  legislature.  Wilkinson  v.  Leland,  2 
Peters  Bep.,  661.  In  construing  statutes,  penal  as  well  as  others,  an  interpreta- 
tion must  never  be  adopted  which  will  defeat  the  evident  purpose  of  the  law, 
if  it  win  admit  of  any  other  reasonable  construction."  (The  Emily  and  Caro- 
line, 9  Wheat.  388.    Sharswood's  note,  1  Bl.  Com.,  p.  60.) 

3  "  Grotius  divided  these  circumstances  into  two  sorts,  such  as  are  connected 
with  the  writing  in  origin  only,  and  such  as  are  connected  with  it  in  place  as 
well  as  origin.  To  these  two  we  may  add  a  third ;  for  there  are  some  circum- 
stances which  seem  to  be  connected  with  a  law  or  contract,  &c.,  rather  in  time 
than  either  in  origin  or  place."    Ruth.  lust.,  B.  2  ch.  7,  g  9. 
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S  134.  Contemporary  practice,  contemporary  inter- 
pretation, and  contemporary  history  are  circumstances 
to  which  reference  may  he  had  to  aid  in  the  interpreta- 
tion of  ambiguous  words  and  expressions  in  the  grants 
of  rights,  duties  and  powers.  But  contemporary  history, 
practice  and  interpretation  must  be  resorted  to  for  such 
purpose,  "  with  much  qualification  and  reserve."^ 

§  135.  The  construction  to  be  given  to  instruments 
may  be  strict  or  large,  dose  or  literal.  Common  usage 
has  given  two  «enses  to  the  same  word,  one  of  which  is 
more  confined  by  including  fewer  particulars;  this  is 
denominated  its  strict  sense;  the  other  is  more  com- 
prehensive, or  includes  more  particulars;  and  this  is 
called  its  large  sense.  If  the  word  is  taken  in  its  con- 
fined sense,  the  interpretation  is  strict;  if  in  its  enlarged 
one,  the  interpretation  is  large.  By  the  same  usage, 
strict  and  large  interpretation  may  be  opposed  to  each 
other  ;  as  sometimes  the  meaning  of  the  language  used 
is  to  be  restrained  so  as  to  take  in  less  than  the  words 
express ;  sometimes  the  meaning  is  to  be  enlarged  so  as 
to  take  in  more.  In  the  former  use  it  is  called  close 
interpretation ;  in  the  latter  it  is  denominated  liberal  or 
free.^ 


1 A  circumstance  of  origin  occurs  where  the  same  lawgiver  has  previously  or 
subsequently  enacted  on  the  same  or  a  similar  subject.  It  Is  a  circumstance 
of  origin  because  both  had  the  same  origin,  and  were  connected  with  each 
other  hy  coming  from  the  same  person. 

A  circumstance  of  origin  and  place  together,  occurs  when  interpretation  is 
sought  by  the  help  of  some  other  clause  or  part  of  the  same  Instrument,  which 
is  connected  with  the  clause  to  be  explained  in  place  as  well  as  origin. 

Contemporary  practice  is  a  circumstance  which  is  connected  with  a  law  in 
time.    See  Buth.  Inst.,  supra. 

"  In  examining  the  constitution,  the  antecedent  situation  of  the  country, 
and  its  institutions,  the  existence  and  operation  of  the  State  governments,  the 
powers  and  operations  of  the  confederation,  in  short  all  the  circumstances 
which  had  a  tendency  to  produce  or  to  obstruct  its  formation  and  ratlflcation, 
deserve  careful  attention.  Much  also  may  be  gathered  from  contemporary 
history  and  contemporary  interpretation,  to  aid  us  in  just  conclusions." 
Story  on  Ctonst.,  iiOi.  See  also  Stuart  v.  Laird,  2  Cranoh.,  299,309;  Jfartinv. 
Hunter,  1  Wheat.  Rep.,  304;  CoJien  v.  Virginia,  6  Wheat.  B.,  264, 418, 421.  But  see 
Chislwlm  v.  Georgia,  2  Doll.,  419;  The  Federalist  No.  77. 

2  Story,  Com.  Const.,  ?  406. 

"  In  the  first  place,  the  private  Interpretation  of  any  particular  man  or  body 
of  men,  must  manifestly  be  open  to  much  observation.  The  constitution  was 
adopted  by  the  people  of  the  United  States;  It  was  submitted  to  the  whole 
upon  a  just  survey  of  its  provisions  as  they  stood  in  the  text  Itself.  In  differ- 
ent States  and  in  different  conventions,  different  and  very  opposite  objections 
ai'e  known  to  have  prevailed,  and  might  well  be  presumed  to  prevail.  Oppo- 
site Interpretations  and  different  explanations  of  different  provisions  may 
well  be  presumed  to  have  been  presented.  In  different  bodies,  to  remove,  local 
objections,  or  win  local  favor.  And  there  can  be  no  certainty  that  the  differ- 
ent State  conventions  in  ratifying  the  constitution  gave  the  same  uniform, 
interpretation  to  Its  language,  or  that  even  in  a  single  State  convention,  the 
same  reasoning  prevailed  with  a  majority,  much  less  with  the  whole  of  the  sup- 
porters of  it."    Story  Com.  Const.,  §  406. 

Rnth.  Inst.,  B.  2,  Ch.  7,  ?  10. 

"  In  order  to  extend  the  meaning  of  a  writer  beyond  the  precise  or  common 
sense  of  his  words,  we  niaya,rgue  from  the  reason  or  motive  upon  whicn 
he  proceeded ;  from  the  end  which  he  had  in  view,  or  the  purpose  which  he 
designed  to  obtain.    When  we  thus  argue  from  the  reason  of  a  law,  and  woula 
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S  136.  When  the  people  institute  and  establish  a 
coiistitntional  government,  and  enjoin  upon  it  duties, 
secure  to  it  rights,  and  confer  on  it  powers  to  enable  it  to 
provide  for  the  common  defense,  to  promote  the  general 
welfare,  and  to  secure  to  all  the  blessings  of  liberty, 
all  grants  of  po^wer  and  endowmeuts  of  rights  essential 
for  such  purposes,  are  to  receive  a  large,  liberal  and  free 
interpretation.^ 

S  137.  The  people  of  the  nation,  in  whom  alone  abso- 
lute sovereignty  within  the  territorial  limits  of  the 
United  States  is  vested,  in  the  institution  of  the  national 
government,  with  its  rights,  duties  and  powers,  exercised 
no  authority  in  derogation  of  any  existing  legitimate 
authority,  right  or  power ;  either  of  individuals  or  States. 
And,  for  this  reason,  a  strict  or  close  interpretation  of 
the  grants  of  powers  and  rights  to  the  national  govern- 
ment, is  not  required.^ 

%  138.  The  powers  given  to  the  general  government, 
belonged  to  the  people  and  not  to  the  State  govern- 
ments. If  any  of  them  had  been  exercised  by  the  State 
governments  prior  to  the  institution  of  the  national 

extend  the  meaning  to  any  case  which  Is  not  Included  in  its  words,  Grotius 
observes  that  the  case  must  be  shown  to  come  within  the  same  reason  upon 
•which  the  law-maker  proceeded.  If  it  only  comes  within  the  like  reason  this 
will  be  no  evidence  that  it  is  Included  in  his  meaning.  *  *  It  must  be  agree- 
ably to  the  same  reason  upon  which  he  proceeded."  (Ruth.  Inst.,  B.  2,  Ch.  7,  § 
11 ;  also  Grot.  B.  2.  Ch.  16,  §  20.)  "  But  every  writing,  and  every  clause  in  a 
writing,  whether  it  is  a  law  or  a  contract,  or  a  will,  though  it  is  not  to  be  con- 
strued agreeably  to  the  reason  upon  which  the  writer  might  have  proceeded,  is 
certainly  to  be  construed  agreeably  to  the  rcEtson  upon  which  he  did  proceed. 
When  we  know  what  was  the  reason  or  final  cause  which  the  writer  had  in 
view,  what  end  he  proposed,  or  what  eflfeot  he  designed  to  produce,  and  the 
meaning  of  the  law,  or  contract,  or  will,  if  we  were  to  adhere  closely  to  Hie 
words' or  it,  would  not  come  up  to  this  reason,  or  would  Hot  produce  this  effect, 
we  may  then  conclude  that  his  words  express  his  meaning  imperfectly;  and 
that  his  meaning  is  to  be  extended  beyond  his  words,  so  as  to  come  up  to  this 
reason,  or  so  as  to  produce  this  effect.  For  It  is  much  more  probable  that  the 
writer  should  fall  in  expressing  his  meaning,  than  that  his  meaning  should 
fall  short  of  the  purpose  he  designed  to  obtain."    Buth.  Inst.,  Idem. 

1  (Observe  the  language  of  the  supreme  court  of  the  United  States  in  Gibbons 
•V.  Ogden,9  Wheat.,  1  et  seq.;  also m  Martin  v.  Hunter,  1  Wheat.,  304;  S.  C.  3 
Pet.  Cond.  R.  575 ;  Oflrden  V,  jSauraders,  12  Wheat.,  832.) 

"  The  constitution  of  the  United  States  is  to  receive  a  reasonable  interpreta- 
tiou  of  its  language  and  its  powers,  keeping  in  view  the  objects  and  purposes 
for  which  those  powers  were  conferred.  By  a  reasonable  Interpretation  we 
mean,  that  m  case  the  words  are  susceptible  of  two  different  senses,  the  one 
strict  and  the  other  more  enlarged,  that  should  be  adopted  which  is  most  con- 
sistent with  the  apparent  objects  and  intent,  of  the  constitution;  that  which 
will  give  efficacy  and  force  as  a  government,  rather  than  that  which  wiE 
Impair  its  operation  and  reduce  it  to  a  state  of  imbecility."  Story's  Com. 
Const.,  i  419. 

«  It  is  to  be  remembered  that  the  people  of  the  nation  and  the  people  of  the 
States  are  the  same.  That  the  necessities  for  national  and  State  governments 
are  the  same.  Tliat  the  authority  by  which  they  are  instituted  is  the  same. 
They  are  but  different  agents,  of  the  same  principal  —  the  people— intrusted 
With  the  several  talents  committed  to  their  use.  The  national  government  is 
cha,rged  with  the  defense  of  the  whole  people  as  a  nation,  and  with  promoting 
their  general  welfare;  while  the  State  is  charged  with  the  exercise  of  such 
duties  and  powers  as  pertain  to  domestic  matters,  and  to  the  local  welfare  of 
those  residing  within  her  limits.  Both  governments  have  the  same  end  to 
accomplish— to  wit,  the  enjoyment  by  all  citizens  of  life,  liberty,  security  and 
happiness,  and  the  protection  of  aU  in  such  enjoyment. 
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government,  they  Lad  been  so  used  by  the  authority  of 
the  people  who  had  authority  to  withdraw  such  powers 
at  pleasure,  and  to  confer  them  upon  the  national  gov- 
erument. 

S  139.  In  construing  the  constitution  of  the  United 
States,  it  is  important  to  keep  in  mind  that  it  is  a  funda- 
mental law,  ordained  and  established  by  the  people  of 
the  nation  for  the  purpose  of  instituting  a  national 
government,  to  be  invested  with  supreme  authority  and 
power  to  defend  and  maintain  the  rights  and  interests 
of  the  nation,  against  invasions  from  without,  and  insub- 
ordination from  within  ;  and  to  do  all  things  necessary 
to  provide  for  the  common  defense,  and  to  promote  the 
general  welfare  of  the  nation. 

§  140.  It  is  also  to  be  kept  in  mind  that  the  people  in 
instituting  the  government  of  the  United  States  by  the 
establishment,  of  this  constitution,  intended  to  commit 
their  rights  and  interests  as  national  citizens  to  the 
absolute  protection  of  the  government  thns  instituted ; 
and  to  give  to  it  supreme  power  and  authority  to  afford 
them  that  protection  whenever  and  wherever  it  should 
be  needed. 

g  141.  It  is  also  important  to  remember  that  it  pro- 
posed to  institute  a  national  government  complete  in  all 
its  parts,  and  dependent  for  its  rights  of  administration 
only  upon  the  authority  committed  to  it,  to  be  exercised 
upon  all  national  subjects  within  its  jurisdiction.  That 
it  proposed  to  invest  this  government  with  supreme 
authority  to  legislate,  and  to  interpret,  apply,  adjudge 
and  execute  the  laws  enacted  by  it,  independent  of  all 
other  legislative,  judicial  or  executive  authority.^ 

1  The  people  erected  this  government.  They  gave  it  a  constitution ;  and  in 
that  constitution  they  enumerated  the  powers  which  they  bestowed  on  It. 
They  made  it  a  limited  government.  They  restrained  it  to  the  exercise  of  such 
powers  as  are  granted,  and  all  others,  they  declare,  are  reserved  to  the  states 
or  to  the  people.  But  *  *  no  definition  can  be  so  clear  as  to  avoid  possibil- 
ity of  doubt ;  no  limitation  so  precise  as  to  exclude  all  uncertainty.  Who, 
then,  shall  construe  this  grant  of  the  people  ?  *  *  *  They  have  left  it  with 
the  government  itself,  in  its  appropriate  branches.  The  very  chief  end,  the 
main  design  for  which  the  whole  constitution  was  framed  and  adopted,  was  to 
establish  a  government  that  should  not  be  obliged  to  act  through  state  agency, 
or  depend  on  state  opinion  or  state  discretion.  The  people  had  had  quite 
enough  of  that  kind  of  government  under  the  confederacy.  «  »  «  The 
■  people  have  wisely  provided  in  the  constitution  itself  a  suitable  mode  and 
tribunal  for  settling  questions  of  constitutional  law.  There  are  in  the  consti- 
tution, grants  of  powers  to  congress,  and  restrictions  on  these  powers.  There 
are,  also,  prohibitions  on  the  states.  Some  authority  must,  therefore,  necessa- 
rily exist,  having  the  ultimate  Jurisdiction  to  flx  and  ascertain  the  interpreta- 
tion of  these  grants,  restrictions  and  prohibitions.  The  constitution  has  itself  • 
pointed  out,  ordained  and  established  that  authority  *  *  by  declaring  that 
''  the  constitution  and  the  laws  of  the  United  States,  made  in  pursuance  thereof, 
shall  be  the  supreme  law  of  the  land,  anything  in  the  constitution  and  laws 
of  any  state  to  the  contrary  notwithstanding."  By  this  the  supremacy  of  the 
constitution  and  laws  of  the  United  States  are  declared.  No  state  law  is  to  bo 
valid  which  comes  into  conflict  with  the  constitution  or  any  law  of  the  United 
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S  142.  The  powers  granted  by  the  people  to  the 
national  government  to  be  exercised  in  providing  for 
their  common  defense,  promoting  their  general  welfare, 
and  securing  to  them  and  their  posterity  the  blessings 
of  civil  liberty,  were  granted  that  they  might  innre  to 
the  sole  benefit  of  the  grantors  — the  people  — and  are 
to  be  exercised  only  for  their  benefit ;  therefore,  such 
grants  should  receive  a  free,  liberal  and  Zargre  construc- 
tion, so  far  as  the  powers  granted  are  essential  to 
securing  such  end.' 

S  143.  In  construing  the  grants  of  power  in  the  con- 
stitution, the  power  should  be  deemed  coextensive  with 
the  terms  of  the  grant ;  unless  from  something  which 
appears  in  the  context,  a  plain  restriction  is  Intended. 
The  mere  possibility  of  abuse  will  not  justify  restricting 
the  power  to  a  particular  case.^ 

g  144,  As,  in  the  construction  of  doubtful  words  or 
expressions  in  a  law,  such  an  interpretation  must  be 
given  as  will  not  defeat  the  end  the  law-maker  had  in. 
view,  so  in  respect  to  a  given  power,  such  an  interpre- 
tation must  not  be  given  as  will  plainly  defeat  or  impair 
its  avowed  object.  Therefore,  where  the  words  of  the 
grant  are  fairly  susceptible  of  two  interpretations  accord- 
states.  But  -who  Is  to  decide  this  question  of  interference  ?  Tliis  the  constitu- 
tion itself  decides,  also,  by  declaring;  "that  the  judicial  power  shall  extend  to 
all  cases  arising  under  the  constitution  and  laws  of  the  United  States.  These 
two  nrovislons  cover  the  whole  ground ;  they  are  the  key-stone  of  the  arch." 
(Webster's  reply  to  Hayne  in  U.  S.  Senate  Jan.  27, 1830.  Q.  &  S.  Cong.  Deb.,  V.  6, 
pt.  1,  pp.  77, 78.) 

i  "  In  regard  to  municipal  charters  or  public  grants,  similar  considerations 
usually  apply.  They  are  generally  deemed  restrictive  of  the  royal  or  public 
prerogatlvOj  or  of  the  common  rights  secured  by  the  actual  organiza.tion  of  the 
government,  to  other  individuals  or  communities.    They  are  supposed '  to  be 

Procured,  not  so  much  for  public  good  as  fir  private  or  local  convenience, 
hey  are  supposed  to  arise  from  personal  solicitation,  upon  general  sugges-  ' 
tions,  and  not  ex  certa  causa,  or  ex  mero  motu,  of  the  king  or  government. 
Hence,  such  charters  are  oflen  required  by  the  municipal  jurisprudence  to  be 
construed  strictly,'beoause  they  yield  something  which  is  common  for  the 
benefit  of  a  few."    (Story's  Com.  Const.,  g  42l.) 

"But  a  constitution  of  government  founded  by  the  people  for  themselves 
and  their  posterity,  and  for  objects  of  the  most  momentous  nature,  for  perpfet- 
ual  union,  for  the  establishment  of  Justice,  for  the  general  welfare,  and  for  a 
perpetuation  of  the  blessings  of  liberty,  necessarily  requires  that  every  inter- 
pretation of  its  powers  should  have  a  constant  reference  to  these  objects.  No 
interpretation  of  the  words  in  which  those  powers  are  granted,  can  be  a  sound 
one,  which  narrows  down  their  ordinary  import,  so  as  to  defeat  those  objects." 
Idem,  1 422. 

Laws  and  acts  which  tend  to  public  utility  should  receive  the  most  liberal 
and  benign  interpretation  to  eflTect  the  object  Intended  or  declared,  (1  Bl. 
Cora.,  89),  so  as  to  make  the  private  yield  to  the  public  interest,  and  in  favor  of 
public  institutions,  and  all  establishments  of  piety,  charity,  education  and 
publi&.improyeraent.  (11  Co.,  70-78;  Hob.  97, 122, 157;  1  Serg.  55;  Dy.  255;  5  Co., 
14;  9  Cranch,  331;  3  Pet.,  140, 481;  6  id.,  436.)     '       '       '  e       .      J         ■      v/    , 

3  Every  government,  to  be  effective,  must  necessarily  be  intrusted  with  the 
exercise  of  some  discretionary  powers ;  as  it  is  impossible  to  foresee  what  con- 
tingencies may  arise  in  its  administration,  and  to  expressly  provide  for  them. 
The  means  by  which  the  administration  is  to  discharge  its  trusts,  under  the 
ever  changing  conditions  and  relations  of  society,  must  be  subject  to  perpetual 
modiflcation.  Therefore,  conflderice  must  be  reposed  in  those  charged  with 
•  the  administration  of  government,  after  providing  the  proper  remedies  in 
oases  qf  an  abuse  of  the  trust  reposed  in  them. 


PKINCIPLES  OF  INTERPRETATIOlSr.  73 

ing  to  their  common  use,  the  one  of  which  will  defeat, 
and  the  other  preserve  and  promote  the  object  intended, 
the  latter  should  be  adopted,  according  to  the  maxim, 
lit  magis  valeat,  quam  pereat.^ 

S  145.  Upon  a  principle  similar  in  spirit,  it  follows, 
that  in  the  interpretation  of  a  power  granted  to  govern- 
ment, to  be  exercised  for  the  benefit  of  the  people  alone, 
such  grant  of  power  carries  with  it  the  necessary  means 
to  execute  it.^ 

S  146.  The  general  and  State  governments  as  institu- 
tions of  the  people  intrusted  with  the  exercise  of  govern- 
« mental  authority,  have  jurisdiction  over  the  same 
persons  and  tetritory,  each  possessing  powers  in  exclu- 
sion of  the  other  in  matters  committed  to  their  respec- 
tive jurisdictions.  In  the  institution  and  endowment 
of  these  governments,  it  is  the  intention  that  the  gene- 
ral government  shall  administer  in  respect  to  the  needs 
and  interest  of  a  national  character,  and  the  State 
governments  in  respect  to  those  of  a  local  and  domestic 
character.  But  as  the  State  and  national  citizen  have 
certain  rights  and  necessities  in  common,  it  follows  that 
some  of  the  duties  and  powers  of  the  general  and  State 
governments  may  be  concurrent. 

S  147.  As  the  general  and.  State  governments  are 
distinct  from  each  other  in  their  institution  and  admin- 
istration, it  follows  from  necessity,  that  in  respect  to 
concurrent  powers,  they  must  be  of  such  a  nature  that 
they  can  be  possessed  and  exercised  by  the  general  and 
State  governments  without  conflict,  or  the  possession 
and  exercise  by  the  one  must  exclude  the  like  posses- 
sion and  exercise  by  the  other. 

1 "  Courts  •will  look  to  the  provisions  of  a  law  to  discover  Its  objects ;  to  meet 
Its  Intention  at  the  time  It  was  made,  which  they  will  not  suffer  to  be  defeated. 
It  win  be  sought  in  the  cause  and  necessity  of  making  the  law;  the  meaning 
thus  extracted  will  be  taken  to  be  the  law  Intendi^d,  as  fully  as  If  expressed  in 
its  letter ;  and  a  thing  which  Is  within  the  letter  but  not  within  the  intention 
of  the  law-maker,  is  not  within  the  statute.  (1  Bl.  Com.,  60:  15  Johns.  R.,  380; 
14  Mass.,  92;  5  Wheat.,  M;  12  Id.,  151;  6  Pet.,  644.)  When  the  whole  context 
demonstrates  a  particular  Intent  In  the  legislature  to  effect  a  certain  object, 
some  degree  of  Implication  may  be  called  In  to  effect  It.  (6  Crauch,  314 ;  1  Bl. 
'  Com.,  60,  92.)  The  whole  statute,  and  those  on  similar  subjects,  as  the  context 
win  be  taken  In  aid,  according  to  the  apparent  meaning  of  their  provisions. 
(1  Bl.  Com.,  60;  1  Pick.,  154.)  The  history  and  situation  of  the  country  will  be 
referred  to  to  ascertain  the  reason  and  meaning  of  a  provision,  so  as  to  enable 
a  court  to  apply  the  rule  of  construction.  (1  Wheat.,  121 ;  4  Pet.,  432)  In  doubt- 
ful oases  the  title  and  preamble  will  be  resorted  to  to  explain  the  law.  (3 
Wheat.,  631;  4  Serg.  &  R.,  166.)"    Judge  Baldwin's  Constitutional  Views,  pp.  8,  9. 

»  It  must  be  obvious  that  the  means  of  carrying  Into  effect  the  objects  of  a 
power  must  be  varied.  In  order  to  adapt  themselves  to  the  exigencies  of  the 
nation  at  different  times.  A  mode  efflcacloua  and  useful  In  one  age,  or  under 
one  posture  of  circumstances,  may  be  wholly  vain  or  even  mischievous  at 
attotner.  Government  presupposes  the  existence  of  perpetual  mutability  in 
its  own  operations  on  those  who  are  Its  subjects;  and  a  perpetual  flexibility  In 
adapting  Itself  to  their  wants,  Interests,  habits,  occupations  and  Inflrmities 
(See  Story  Const.,  J  430.) 

10 
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S  148.  Inasmncli  as  the  constitution  of  the  TJuited 
States,  and  the  laws  made  in  pursuance  thereof,  are  the 
supreme  law,  it  follows  that  the  possession  and  exercise 
of  a  constitutional  power  by  the  general  government, 
must  necessarily  exclude  the  possession  and  exercise  of 
the  same  power  by  the  State  governments,  in  all  cases 
where,  in  the  exercise  of  such  power,  there  is  likely  to 
arise  an  iucompatability  or  repugnancy  in  the  adminis- 
tration of  the  two  governments. 

S  149.  Where  the  power  given  to  the  general  govern- 
ment, to  be  effective  and  adequate  to  the  purpose  for 
which  it  was  granted,  must  be  exclusive  in  that  govern- 
ment, it  is  to  be  implied  that  it  is  exclusive.  This 
implication  arises  from  the  reason  and  spirit  of  the 
grant  itself.^ 

g  150.  Where  the  power  granted  to  the  general  gov- 
ernment is  not,  either  in  its  nature  or  in  the  exercise 
thereof,  incompatible  with  a  concurrent  power  in  the 
States,  then,  such  power  may  be  deemed  to  be  possessed 
by  both  the  general  and  State  governments,  until  exer- 
cised by  the  general  government  in  such  a  manner  as  to 
•render  its  concurrency  incompatible.^ 

S  l6l.  Where  the  incompatibility  and  repugnancy 
which  would  result  from  the  concurrence  of  the  power 
in  the  general  and  State  governments,  arises  from  the 
character  of  the  power  itself,  as  applied  to  subjects 
peculiarly  Avithin  the  jurisdiction  of  the  general  gov- 
ernment, such  i)ower  is  to  be  deemed  exclusive  in  the 
general  government,  whether  exercised  by  it  or  not.  In 
such  case  the  incompatibility  being  in  the  character  of 
the  power  itself,  it  is  no  answer  to  say,  that  each  party, 
in  its  exercise,  might  avoid  interference  with  the  other.' 

S  152,  Where  the  repugnancy  or  incompatibility  does 
not  pertain  to  the  character  of  the  power,  but  only  to 
its  exercise  or  operation,  in  such  case  the  State  govern- 
ments are  restrained  only  to  the  extent  of  actual  inter- 
ference. 

1  story  Com.  Const.,  §  447. 

2  Story  Com.  Const.,  §  447. 

In  such  a  case  thie  concurrency  of  the  power  may  be  incompatible  In  Its 
nature  or  general  character,  by  being  applied  to  objects  which  ooald  control, 
defeat  or  destroy  the  powers  of  the  general  government,  if  permitted  to  be 
thus  exercised  by  the  States.  The  concurrency  of  the  power  may  become 
Incompatible  in  its  exercise,  when  there  arises  a  conflict  in  the  actual  laws  and 
regulations  made  in  pursuance  of  the  power  by  the  general  and  State  govern- 
ments. In  the  former  case  there  is  a  qualification  Ingrafted  upon  the  generality 
of  the  power,  excluding  its  application  to  such  objects  and  purposes  as  might 
interfere  with  the  power  of  the  general  government.  In  the  latter  case,  there 
is  a  qualification  only  upon  its  exercise  to  the  extent  of  actual  conflict  in  the 
operations  of  each.  .  Story  Com.  Const.,  §  447. 

3  See  Story  Com.  Const.,  §  447. 
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S  153.  In  the  construction  of  the  constitution  of  the 
Uuited  States,  it  is  not  a  universal  rule  of  interpretation, 
that  a  specification  of  particular  powers  granted  neces- 
sarily excludes  others  not  specified.  But  in  order  to 
ascertain  how  far  an  aflirmative  or  negative  provision 
excludes  or  implies  others,  the  nature  of  the  provision, 
the  subject  matter,  the  objects,  and  the  reason  and 
spirit  thereof,  must  be  examined,  remembering  that  the 
instrument  is  a  constitution  of  government  ordained 
and  established  by  the  people  for  their  own  security 
and  welfare ;  and  that,  by  special  provision,  all  powers 
necessary  to  carry  into  effect  those  expressly  granted, 
are  given  by  implication. 

§  154.  It  is  a  fundamental  principle  of  public  law, 
that  nations  are  equal  in  respect  to  each  other,  and 
entitled  to  claim  equal  consideration  for  their  rights, 
however  much  they  may  differ  in  numbers,  strength, 
government,  manners  or  religion.^  Hence  when  the 
people  of  the  United  States  instituted  the  general  gov- 
ernment, as  the  sole  means  of  maintaining  a  national 
existence,  and  providing  for  their  common  defense  and 
promoting  their  general  welfare  as  a  nation,  they  must 
have  intended  to  have  conferred  on  the  government 
every  power  essential  for  that  purpose,  as  possessed  and 
exercised  by  other  nations. 

S  155.  If,  then,  the  people  of  the  nation  by  ordaining 
and  establishing  the  constitution  of  the  United  States, 
instituted  a  national  government,  and  clothed  it  with 
authority  and  powers  to  enable  it  to  execute  the  trusts 
committed  to  it,  that  instrument  should  confer  by 
express  grant  or  by  necessary  implication,  all  the 
authority  and  powers  essential  to  a  complete  and  per- 
fect administration  of  such  government,  to  the  end  that 
the  existence,  security  and  welfare  of  the  nation  might 
be  provided  for  in  the  most  perfect  manner. 

g  156.  The  constitution  of  the  United  States  contains 
a  grant  to  the  general  government,  of  all  powers  neces- 
sary to  the  external  and  internal  administration  of 
national  authority;  and  it  prohibits  to  the  several  state 
governments,  the  exercise  of  any  of  those  powers ; 
thereby  showing  that  the  people  intended  to  commit 
the  safety  and  welfare  of  the  nation^  to  the  exercise, 
management  and  control  of  the  s-eneral  government. 

>  1  Kent  Com.,  21. 
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OHAPTEE  V. 

OP  THE  CONSTITUTIONAL  STBUCTUEE  OF  THE  NATIONAL 
OK  GENEKAL   GOVBKNMENT. 

S  157.  In  the  coHstruction  of  a  national  government, 
it  becomes  necessary  to  provide  botii  for  an  external 
and  an  internal  administration  of  the  authority  and 
powers  of  the  nation.  There  must  be  a  department  of 
EXTERNAL  ADMiNiSTfiATiON  clothed  With  the  authority 
and  power  essential  to  preserve  the  sovereignty  and 
independence  of  the  nation  from  whatever  dangers  may 
threaten  it.  To  this  end,  the  department  of  external 
administration  must  have  aiithority  and  power  to  con- 
tract alliances ;  to  make  treaties ;  to  enter  into  and 
discharge  obligations,  and  to  do  e:VQrything  essential  to 
the  perfect  exercise  of  these  powers ;  it  must  have 
authority  to  declare  war,  and  to  provide  for  carrying  it 
on ;  to  make  peace  and  adjust  the  rights  and  duties  of 
the  nation  in  respect  thereto ;  and  to  do  everything 
fully  which  a  free  and  independent  nation  must  neces- 
siarily  do. 

g  158.  As  the  authority  and  powers  above  enumerated 
are  essential  to  the  existence  and  administration  of  a 
nation,  it  is  to  be  presumed  that  every  people  who 
attempt  to  institute  and  establish  a, national  govern- 
ment to  secure  to  themselves^  and  their  posterity  tlie 
blessings  of  liberty,  will  fully  provide  for  the  external 
ADMINISTRATION  of  such  government,  by  bestowing  on 
it  the  authority  to  exercise  such  powers  as  are  necessary 
to  maintain  its  independence  and  sovereignty  at  hom^, 
and  abroad.  .         , 

S  159,  In  the  institution  of  the  general  government, 
the  people  of  the  United  States  intended  to  provide,  for 
their  existence  as  a  sovereign  and  independent  nation, 
until,  at  least,  in  their  own  pleasure  they  should  ordain 
to  the  contrary.  And  they  further  intended  to  intrust 
the  government  instituted  by  them,  with  the  exercise  of 
such  authority  and  powers  as  would  make  it  safe  for 
them  to  commit  the  defense  and  welfare  of  the  nation 
to  its  k^eping.^ 

1  It  is  manifest  that  the  people  intended  to  make  the  general  government 
their  only  one  for  national  purposes ;  as  they  made  no  other  provision  for  their 
national  existence,  security  and  welfare.  The  conclusion  is,  therefore,  Irre- 
sistible, that  if  the  people  intended  to  remain  a  sovereign  and  independent 
nation,  and  had  any  just  Ideas  of  what  authority  and  powers  were  essential  to 
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S  160.  In  pursuance  of  the  intention  of  the  people  of 
the  United  States,  the  constitution  confers  on  the  gen- 
eral government  plenary  powers  to  provide  for  the 
EXTERNAL  ADMiNiSTEATiON  of  their  authority  over  all 
subjects  international  between  themselves  and  other 
nations ;  and  it  denies  to  the  states  the  exercise  of  such 
authority.^ 

g  161.  The  people  of  the  United  States  taking  their 
station  as  a  sovereign  and  independent  nation,  among 
the  nations  of  the  earth,  took  therewith  the  incidents  of 
such  station.  They  necessarily  began  to  figure  in  the 
grand  society  of  the  human  race  as  independent  of  all 
earthly  power.  The  prerogatives  and  rights  of  sover- 
eignty are  inseparable  from  sovereignty  itself ;  therefore, 
they  also  attached  to  the  people  as  a  nation.  As  a 
nation  it  became  their  duty  to  maintain  their  dignity, 
and  to  cause  themselves  to  be  respected ;  for  in  no  other 
way  could  they  preserve  their  tranquillity  and  safety. 
To  this  end  the  establishment  of  a  government,  to  be 
clothed  with  authority  to  exercise  in  their  behalf,  all 
needed  powers,  became  indispensable.  Hence,  in  the 
institution  of  the  general  government,  the  constitution 
provides,  in  the  most  general  terms,  for  maintaining 
intercourse  with  nations.  It  gives  to  Congress  the  power 
to  regulate  commerce ;  to  the  President  and  Senate,  the 
authority  to  make  treaties ;  to  appoint  embassadors  and 
other  public  ministers.  It  also  gives  authority  to  coin 
money  and  to  regulate  its  value ;  to  emit  bills  of  credit ; 
to  borrow  money.  It  also  authorizes  the  government  to 
define  and  punish  piracies  and  felonies  committed  on 
the  high  seas,  and  offenses  against  the  law  of  nations  ; 
to  declare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and  water ; 
to  raise  and  support  armies ;  to  provide  and  maintain  a 
navy ;  to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces;  to  provide  for  calling 

enable  a  government  to  provide  for,  and  administer  to,  their  needs  as  a 
nation,  they  intended  to  clothe  the  general  government  with  such  authority 
and  powers.  For  when  we  know  the  end  they  had  in  view,  we  have  a  right  to 
suppose  theypurposed  to  accomplish  that  end  by  what  they  did ;  and,  in  the 
language  of  Rutherforth,ltis  much  more  probable  that  they  should  fall  In 
expressing  their  meaning,  than  that  their  meaning  should  fall  short  of  the 
purpose  l£ey  designed  to  obtain. 

1  No  state  shall  enter  Into  any  treaty,  alliance,  or  confederatloil ;  grant  let- 
ters o/ marque  and  reprisal;  coin  money;  emit  bills  of  credit;  &c.  *  *  No 
state  shall,  without  the  consent  of  congress,  lay  any  Imposts  or  duties  on 
Imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws.  JSTor  shall  they,  without  the  like  consent,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war,  In  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  Invaded  or  in  such  imminent  danger  as  wm  not  admit  or 
delay.    (Art.  1,  ?  10,  Const.  U.  S.)     . 


78  GOVERNMENT. 

forth  the  militia,  and  for  its  organization,  arming  and 
discipline,  for  its  government  and  employment  wJiile  in 
the  national  service;  and  also  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  the 
constitution  in  the  government  of  the  United  btates,  or 
in  any  department  thereof  ^  . ,   •■  „ 

S  162.  Tbe  people  of  the  United  States  provided  for 
maintaining  intercourse  with  other  nations,  through  the 
sole  agency  of  the  general  government ;  and  for  that 
cause  they  granted  to  it  the  powers  essential  to  the  main- 
tenance of  such  intercourse.  The  power  to  make  trea- 
ties, to  enter  into  and  discharge  obligations  in  respect 
to  other  nations,  is  given  in  unlimited  terms.  This  is 
necessary,  because  the  constitution  denies  the  exercise 
of  such  authority  to  all  other  governments ;  and  yet 
the  exercise  of  this  power  in  a  practical  manner,  is 
essential  to  the  existence  and  proper  administration  of 
national  anthority.  The  power  to  make  treaties  being 
unqualified,  it  necessarily  includes  the  authority  to  enter 
into  treaty  obligations  of  every  character  and  descrip- 
tion, essential  to  the  peaceful  and  prosperous  existence 
of  the  nation." 

S  163.  The  power  to  bind  the  nation  by  treaty  stipu- 
lations must  come  from  the  national  sovereignty.  Those 
who  are  intrusted  with  the  exercise  of  governmental 
authority,  are  limited  to  the  exercise  of  the  powers 
conferred.  Therefore,  the  treaty  making  power,  by  the 
exercise  of  Avhich,  obligations  are  to  be  assumed  or 
discharged  by  the  nation,  must  be  granted  to  the  gov- 
ernment by  the  fundamental  law,  or  it  cannot  exercise 
the  power.  And  the  people  in  the  grant  of  the  power 
to  make  treaties,  usually  designate  the  particular  man- 
ner in  which  it  is  to  be  exercised.' 

1  See  Const.  U.  S.,  art.  1,  ?  8 ;  art.  2,  §  2. 

s  "  Treaties  or  the  contracts  of  nations  are  recognized  and  enforced  by  Inter- 
national law ;  but  tbey  no  more  form  a  part  of  it  than  the  contracts  of  private 
persons  form  any  part  of  the  municipal  law  by  which  they  are  enforced.  Care 
must  be  taken  not  to  confound  those  rules,  which  properly  belong  to  the  law 
of  nations,  with  those  founded  upon  treaties.  Treaties  are  declaratory  of 
International  law^  so  far  as  they  imply  or  set  forth  its  principles ;  but  they  are 
in  derogation  of  it  between  the  contracting  parties,  so  far  as  their  legal  rights 
are  varied  by  their  mutual  stipulations.  Usage  as  a  part  of  the  law  is  derived 
from  the  perpetual  current  of  decisions  and  treaties.  Treaties  which  depart 
from  the  custom  do  not  alter  the  law  of  nations.  By  a  conftision  of  terms 
they  have  been  styled  conventional  law,  which  is  but  another  term  for  the  law 
of  nations.  They  are,  In  truth,  conventional  obligations  recognized  by  the 
law  of  nations."    (See  1  Wlldman's  Inst.,  p.  2.) 

3  "  Public  treaties  can  only  be  made  by  the  superior  powers,  by  sovereigns 
whoeontractln  the  name  of  the  state— nation.  *  »  The  sovereign  who  pos- 
sesses the  full  and  absolute  authority,  has,  doubtless,  a  right  to  treat  in  the 
name  of  the  state  he  represents ;  and  his  engagements  are  binding  on  the 
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g  164.  The  general  government  having  authority  to 
make  treaties  of  every  character  and  nature  essential 
to  the  well-being  and  harmony  of  the  nation  in  its  inter- 
course with  other  nations ;  having  power  to  bind  the 
nation  by  its  compacts  and  agreements  in  that  respect ; 
to  borrow  money,  if  necessary  to  fulfill  its  engage- 
ments; to  regulate  commercial  intercourse  with  them; 
to  send  to,  and  receive  from  them,  ministers  plenipo- 
tentiary; to  appoint  consuls,  etc.,  and  also  haying 
authority  to  declare  war,  and  to  make  all  necessary 
provisions  for  carrying  it  on ;  to  conclude  peace,  and  to 
adjust  the  rights  of  the  parties  by  requiring  or  granting 
such  conditions  as  are  essential  to  that  end ;  has  all  the 
powers  and  authority  essential  to  external  national 
administration ;  all,  in  that  respect,  that  any  national 
government  can  have,  or  exercise.^ 

S  165.  In  the  institution  of  the  national  government 
it  was  necessary  to  provide  for  an  internal  national 
administration.  The  national  citizens  had  rights  and 
interests  common  to  them  as  members  of  the  nation, 
which  required  the  favor  and  protection  of  a  common 
government.  Within  the  territorial  limits  of  the  nation 
Avere  existing  thirteen  state  governments.  They  had 
been  instituted  by  their  respective  inhabitants  for  pur- 
poses of  local  administration.  But  while  the  state  gov- 
ernment was  intrusted  with  the  exercise  of  the  authority 
of  the  people  within  its  limits,  it  could  exercise  no 
authority  beyond.  As  a  state  merely,  the  people  had 
no  authority  outside  its  limits.  For  as  state  citizens 
only,  they  had  no  national  status. 

S  166.  The  government  of  Massachusetts  was  never 
a  national  government.  A  mere  citizen  of  Massachu- 
setts had  no  nationality.  It  was  only  when  state  lines 
disappeared,  and  the  citizens  of  all  the  states  stood 
shouldier  to  shoulder  as  members  of  one  society,  with  a 
common  interest  and  a  common  country,  that  nation- 
whole  nation.  But  all  rulers  of  states  have  not  power  to  make  public  treaties 
on  their  own  authority  alone ;  some  are  obliged  to  take  the  advice  of  a  senate, 
or  of  the  representatives  of  the  nation.  It  is  from  the  fundamental  laws  of 
eachstate— nation— that  we  must  learn  where  resides  the  authority  that  is 
capable  of  contracting  with  validity  in  the  name  of  the  state."    (Vattel,  J  151.) 

1  It  is  difficult  to  conceive  of  any  authority  or  power  essential  to  the  external 
administraUcm  between  sovereign   and  independent  nations,  which  is   not 

f ranted  in  the  constitution,  to  be  exercised  by  the  general  government, 
Ivery  sort  of  compact  or  agreement  necessary  to  adjust  their  rights  and  Inter- 
ests in  time  of  peace,  can  be  entered  into  by  the  general  government,  and 
made  binding  upon  the  nation ;  and  when  war  threatens,  the  government  can 
invoke  and  command  the  power  of  the  nation;  can  command  and  apply  the 
means  necessary  for  raising  and  equipping  the  land  and  naval  forces ;  can 
marshal  and  lead  them  against  the  enemy ;  in  short,  can  do  everything  neces- 
sary to  be  done  in  war  and  peace. 
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ality  attached  to  them.  As  such,  they  declared  their 
common  iadependence.  As  such,  they  unitedly  achieved 
that  iudepeiideuce,  and  were  unitedly  recognized  as  one 

NATION.^ 

S  167.  As  soon  as  the  people  of  the  states  had  united 
as  one  people,  to  achieve  their  common  independence, 
and  to  establish  themselves  as  a  sovereign  and  inde- 
pendent nation,  .they  became  members  of  the  new 
nation  ;  and  having  established  a  common  or  national 
government,  they  became  the  citizens  of  that  govern- 
ment ;  and  hence,  had  a  double  citizenship :  to  wit,  a 
national,  and  a  state  citizenship.  As  members  of  the 
nation,  their  rights,  interests  and  authority  extended 
over  the  national  domain,  and  throughout  the  entire 
territorial  limits  of  the  nation.  Their  representatives 
and  senators  were  to  legislate  for  the  whole  nation.  As 
members  of  the  state,  their  rights,  interests  and  powers 
were  limited  to  their  respective  states.  Their  laws  had 
no  binding  authority  outside  their  respective  limits. 

§  168.  Inasmuch  as  the  citizens  of  the  general  gov- 
ernment about  to  be  instituted,  were  likewise  citizens  of 
the  several  states,  in  providing  for  the  internal  adminis-  i 
tration  of  the  national  government,  it  became  necessary, 
either  to  absorb  the  governmental  powers  of  the  states, 
and  institute  but  one  consolidated  government  for  them 
all,  or  to  continue  the  state  governments  in  the  exercise 
of  their  authority  and  powers  over  local  and  domestic 
matters;  and  to  confer  upon  the  general  government 
jurisdiction  and  authority  over  matters  pertaining  to 
them  as  members  of  the  nation,  and  citizens  of  its 
government. 

§  16&.  The  interests  of  the  citizen  of  the  state  gov- 
ernment, and  of  the  citizen  of  the  national  government, 
were  not  adverse,  but  were  in  harmony.  The  citizen  of 
the  state  was  likewise  a  citizen  of  the  nation ;  having 
national  rights  and  interests  superadded  to  his  local 
rights  and  interests ;  and  he  sought  favor  and  protec- 
tion in  the  exercise  and  enjoyment  of  both  classes  of 
rights  and  interests.  The  state,  as  such,  could  adminis- 
ter only  in  local  matters ;  could  provide  only  for  local 
or  state  interests.    Therefore  the  general  government 

1  "  But  Georgia  cannot  be  viewed  as  a  single,  unconnected  sovereign  power, 
on  whose  legislature  no  other  restrictions  are  imposed  -than  mav  be  found  In 
its  own  constitution.  She  is  a  part  of  a  large  empire.  She  is  a  member  of  the 
American  union,  and  the  union  has  a  constitution,  the  supremaov  of  which 
all  acknowledge,  and  which  imposes  limits  to  the  legislatures  of  the  several 
states  which  none  claim  a  right  to  pass."  (Fletcher  v.  Jteoft.  0  Cranoh  136  •  see 
also9Wheat.,187;  51d.,514;  6id.,-414;  12 Id.,  334;  2Pet.,m)    "  *^™'^='^- ^"^ •  ^®« 
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became  a  necessity,  notwithstanding  the  existence  and 
authority  of  the  state  governments.^ 

S  170.  Therefore  in  providing  for  the  internal  admin- 
istration of  the  general  government,  and  yet  permitting 
the  state  governments  to  continue  in  the  exercise  of 
governmental  authority  over  matters  of  a  local  and 
domestic  character,  it  became  necessary  that  the  powers 
committed  to  the  general  government  to  be  exercised 
by  it,  and  those  which  w'ere  to  remain  to  be  exercised  by 
the  state  governments,  should  be  distinguished  the  one 
from  the  other,  to  avoid  coniiict  of  jurisdiction  and 
authority,  in  the  practical  administration  of  the  same, 
over  the  same  people  and  within  the  same  territorial 
limits. 

S  171.  The  authority  and  powers  to  be  exercised  by 
the  two  governments  could  be  generally  distinguished, 
by  giving  to  the  general  government  authority  over 
matters  and  subjects  of  a  national  character;  and  to 
the  state  governments,  authority  over  matters  purely 
local  and  domestic^  But  such  definition  standing  alone, 
would  not  be  sufficiently  certain  to  avoid  constant  con- 
flict of  jurisdiction.  For  there  are  a  large  class  of 
interests  common  to  the  state  and  national  citizen.  It 
therefore  became  necessary  in  the  institution  of. the 
general  government,  to  define  very  clearly  the  powers 
intrusted  to  its  exercise,  leaving  the  unenumerated 
powers  essential  to  the  government  of  the  state,  to  be 
exercised  by  the  state  governments. 

S  172.  The  people,  in  the  institution  of  the  general 
government,  and  in  the  endowment  of  it  with  authority 
to  exercise  the  powers  specified  and  implied  in  the 
grant,  did  not  make  it  residuary  in  character,  as  they 
did  the  state  governmen,ts  ;  for  the  plain  reason,  that  it 
was  comparatively  easy  to  enumerate  the  powers  essen- 
tial to  a  purely  national  administration;  while  there 

1  "  The  political  character  of  the  several  states  of  this  union  in  relation  to 
each  other  is  this :  I'or  all  national  purposes  the  states  and  citizens  thereof 
are  one,  united  under  the  same  sovereign  authority  and  governed  by  the 
same  laws.  In  all  other  respects,  the  states  are  necessarily  foreign  to,  and 
independent  of,  each  other."  (2  Pet.,  590;  10  id.,  OT9;  12  Wheat.  334:)  "The 
national  and  state  system  are  to  be  regarded  as  one  whole."  (6  wheat.,  419.) 
"  In  America,  the  powers  of  sovereignty  are  divided  between  the  government 
of  the  union,  and  those  of  the  states.  They  are  each  sovereign  with  respect  to 
the  objects  committed  to  It;  and  neither  sovereign  with  respect  to  the  objects 
committed  to  the  other."  (4  Wheat.,  410.) 

2  "For  all  national  purposes,  the  states  and  the  citizens  thereof,  are  one ; 
united  under  the  same  sovtereign  authority,  and  governed  by  the  same  laws. 
In  all  other  respects  the  states  are  necessarily  foreign  to,  and  independent  of, 
each  other."  *  *  The  states  retain  their  individual  sovereignties,  and  with 
respect  to  their  municipal 'i-egulations,  are  to  each  other  sovereign."  (2  Pet,, 
690;  10  id.,  579.) 

11 
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•would  be  no  limits  to  the  detail  of  powers  essential  to 
a  proper  administration  in  respect  to  subjects  of  a  local 
and  domestic  character. 

S  173.  The  national  and  state  governments,  then,  are 
neither  of  them  primary,  in  respect  to  each  other.  They 
are  each  corporate  institutions  created  by  the  authority 
of  the  people,  for  specific  purposes  only.  Each  are 
intrusted  with  the  exercise  of  such  authority  and  powers 
as  the  people  have  ordained ;  and  each  are  prohibited 
from  the  exercise  of  certain  other  powers.  Hence,  in 
the  tenth  amendment  of  the  constitution  of  the  United 
States,  the  people  are  recognized  as  possessing  powers 
not  intrusted  to  the  exercise  of  either  the  general  or 
state  governments.^ 

g  174.  The  general  and  state  governments  are  each 
intrusted  with  the  exercise  of  governmental  authority 
properly  belonging  to  the  department  of  internal  admin- 
istration. That  is,  in  a  nation  where  there  are  no  other 
governments  than  the  general  or  national  one,  to  admin- 
ister in  local  matters,  or  in  matters  pertaining  to  the 
intercourse  of  one  citizen  or  inhabitant  with  the  other, 
and  inrespect  to  the  rights  and  duties  arising  out  of  that 
intercourse,  the  internal  administration  of  the  nation 
embraces  these  subjects,  here  committed  to  the  jurisdic- 
tion of  the  states.  And  the  difference  between  such  a 
nation  and  the  United  States  as  a  nation,  consists  mainly 
in  the  division  or  distribution  of  the  subjects  of  internal 
national  administration  between  the  general  and  state 
governments ;  giving  to  the  general  government  juris- 
diction over  a  certain  enumerated  class  of  these  sub- 
jects ;  and  giving  to  the  state  governments  jurisdiction 
over  what  remains  of  them. 

§  175.  Such,  then,  is  the  structure  of  the  government 
of  the  United  States,  including  both  the  general  and 
state  governments.  As  institutions,  neither  of  them 
possess  any  original  or  inherent  authority.  They  are 
merely  the  corporate  agents  of  the  people,  authorized 
to  exercise  the  powers  committed  to  their  trust  in  the 
manner  and  for  the  purposes  ordained  by  the  people. 
The  general  government  holds  its  powers  in  trust  for 
the  people  of  the  nation,  and  it  is  administered  by  the 
will  of  the  nation,  without  respect  to  state  lines.  The 
national  citizen  of  New  York,  by  his  representatives 

1  "  The  powers  not  delegated  to  the  TTnlted  States  by  the  constitution,  nor 
prohibited  by  It  to  the  states,  are  reserved  to  the  states  respeotivelv  or  to  the 
people."    (lOth  Amendment  of  the  Const.  XT.  S.)  ^  ., , 
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and  senators  in  congress,:  legislates  for  every  part  of 
the  nation ;  and  so  in  respect  to  the  national  citizens 
of  the  other  states.  But  the  people  of  each  state,  as 
state  citizens,  administer  only  within  the  limits  of  their 
respective  states,  in  matters  pertaining  to  local  and 
domestic  interests  alone. 


CHAPTER  VI. 

THE    CONSTITUTIOK  OF  THE  UNITED  STATES  — 
ITS  PBEAMBLE. 

S  176.  The  constitution  of  the  United  States  was 
ordained  and  established  by  the  people,  for  the  purpose 
of  instituting  a  national  government  to  be  intrusted 
with  the  exercise  of  national  authority  over  all  subjects 
committed  to  its  jurisdiction,  to  the  end  that  the  defense 
of  the  nation  might  be  provided  for,  and  its  welfare 
secured.^ 

S  1,77.  "  This  leads  to  an  inquiry  into  the  origin  of 
this  government,  and  the  sources  of  its  power.  Whose 
agent  is  it?  Is  itjthe  creature  of  the  state  legislatures, 
or  the  creature  of  the  people  ?  If  the  goverument  of 
the  United  States  be  the  agent  of  the  state  govern- 
ments, then  they  may  control  it,  provided  they  can 
agree  in  the  manner  of  controlling  it ;  if  it  be  the'agent 
of  the  people,  then  the  people  alone  can  control  it, 
restrain  it,  modify  or  reform  it.  *  *  *  Is  it  the 
servant  of  four-and-twenty  masters  of  different  wills, 
and  different  purposes,  and  yet  bound  to  obey  all  ? 
This  absurdity  arises  from  a  misconception  as  to  the 
origin  of  this  government  in  its  true  character.  It  is 
the  people's  constitution,  the  people's  government ; 
made  for  the  people,  and  answerable  to  the  people."^ 

1 "  We,  tlie  people  of  the  TTnlted  States,  in  otder  to  form  a  more  perfect 
union,  establish  Justice,  injure  domestic  tranqnillity,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity,  do  ordain  and  establish  this  constitution  for  the 
United  States  of  America."    (Preamble  to  Const.  U.  S.) 

2  Webster  In  reply  to  Hayne,  Jan.  27, 1830,  in  the  U.S.  Senate.  Debates  In 
Congress,  vol.  6,  pt.  1,  p.  74. 

"  To  the  formation  of  a  league,  such  as  ■was  the  confederation,  the  state 
sovereignties  were  certainly  competent.  But  when,  in  order  to  form  a  more 
perfect  union,  it  was  deemed  necessary  to  change  the  alliance  into  an  effective 
government,  possessing  great  and  sovereign  powers,  and  acting  directly  on  the 
people,  the  necessity  of  referring  it  to  the  people,  and  of  deriving  its  powers 
directly  fl-om  them,  was  felt  and  acknowledged  by  all."    (4  Wheat.,  404.)      * 

"  The  constitution  of  the  United  States  was  ordained  and  established,  not  by 
the  states  in  their  sovereign  capacities,  but  emphatically,  as  the  preamble  of 
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§178.  TMs  preamble  was  not  adopted  as  a  mere 
formulary.  It  was  a  solemn  promulgation  of  a  funda- 
mental fact,  vital  to  the  character  and  operations  of 
the  government  being  instituted.  ^  The  one  nation, 
sovereign  in  its  authority  to  ordain  and  establish  a 
government,  was  about  to  exercise  that  authority,  that 
it  might  have  one  government ;  actuated  by  one  pur- 
pose ;  governed  by  one  mind  and  will,  as  expressed  by 
such  government ;  having  one  interest  in  the  common 
defense  and  general  welfare  of  the  people  as  a  nation. 
Hence  the  language :  "  We,  the  people  of  the  United 
States,  do  ordain  and  establish  this  constitution  for  the 
United  States  of  America ;"  not,  we  the  states  do  enter 
into  a  compact  or  treaty  with  each  other.^ 
:  g  179.  At  the  time  the  constitution  was  submitted  to 
the  people  for  their  ratification,  those  who  feared  a  con- 
solidated government,  objected  to  the  preamble,  because 
it  declared  that  the  constitution  was  to  be  ordained  and 
established  by  the  people.^ 

the  constitution  declares,  by  the  people  of  the  United  States."  (Sunter  v. 
Martin,  1  Wheat.  B..  305,  324 ;  see  also  McCuUoch  v.  Maryland,  4  Id.,  316,  404,  405 ; 
Cbhens  V.  Virginia,  6  id.,  264,  413,  4M.) 

"  Finally,  how  can  any  man  get  over  the  words  of  the  constitution  itself  ? 
■  We,  the  people  of  the  United  States,  do  ordain  and  establish  this  constitu- 
tion.' These  words  must  cease  to  be  a  part  of  the  constitution,  they  must  be 
obliterated  from  the  parchment  on  which  they  are  written,  before  any  human 
Ingenuity  or  human  argument  can  remove  the  popular  basis  on  which  the 
.constitution  rests,  and  turn  the  Instrument  into  a  mere  compact  between 
sovereign  states."    (Webster  in  U.  S.  Senate,  Feb.  16, 1833.) 

See  also  Story's  Com.  on  Const.,  g  463 ;  see  also  1  Wilson's  Lectures,  417. 

1  Story's  Com.  on  Const.,  §  463. 

2  The  impossibility  of  using  the  state  governments  as  agents  for  providing 
for,  and  administering  to,  the  needs  of  tne  American  people  as  a  nation  either 
at  home  or  abroad,  had  been  fally  demonstrated  by  an  experience  of  thirteen 
years.  Said  Edmund  Randolph,  in  the  Virginia  convention :  "  The  confedera- 
tion has  done  a  great  deal  for  us,  we  all  allow.  But  it  was  the  danger  of  a  power- 
ful enemy  and  the  spirit  of  America,  and  not  any  energy  in  that  system,  that 
carried  us  through  that  perilous  war.  The  greatest  exertions  were  made  when 
danger  was  most  imminent.  This  system  was  not  signed  till  March,  1781. 
Maryland  had  not  acceded  to  it  before.  Yet  the  military  achievements  and 
other  exertions  of  America  previous  to  that  period,  were  brilliant,  effectual 
and  successful  as  they  could  have  been  under  the  most  energetic  government. 
This  clearly  shows  that  our  perilous  situation  was  the  cement  of  our  union. 
How  different  the  scene  when  this  peril  vanished,  and  peace  was  restored ! 
The  demands  of  congress  were  treated  with  neglect;  one  state  complained 
that  another  had  not  paid  its  quotas  as  well  as  itself:  public  credit  was 
gone ;  for,  I  believe,  were  it  not  for  the  private  credit  of  individuals,  we  should 
have  been  ruined  long  before  that  time :  commerce  languishing ;  produce  fall- 
ing, and  Justice  trampled  under  foot.  We  became  contemptible  in  the  eyes  of 
foreign  nations.  They  discarded  us  as  little  wanton  bees,  who  had  played  for 
liberty,  but  had  not  sufllolent  solidity  or  wisdom  to  secure  it  on  a  permanent 
basis,  and  were  therefore  unworthy  of  their  regard.  It  was  found  that  oongrfes 
could  not  even  enforce  the  observance  of  treaties.  That  treaty  under  which 
we  enjoy  our  present  tranquillity  was  disregarded.  *  *  *  What  was  the  reply 
to  the  demands  and  requisitions  of  congress?  You  are  too  contemptible;  we 
will  despise  and  disregard  you."    (3  Elliott's  Debates,  by  Lippinoott  p.  27.) 

These  were  among  the  reasons  assigned  by  Governor  Randolph  why  the 
confederated  system  had  been  abandoned;  and  why  a  national  government 
ordained  and  established  by  the  people  had  been  resorted  to,  to  wit :  the  neces- 
sity for  a  national  government. 

3  Patrick  Henry,  in  the  Virginia  convention,  said :  "  I  would  make  this 
inquiry  of  those  wor-thy  characters  who  composed  a  part  of  the  late  federal 
convention.  I  am  sure  they  were  fully  Impressed  with  the  necessity  of  form- 
ing a  great  consolidated.governmeut,  instead  of  a  confederacy.   That  this  is  a 
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§180.  The  general  government  thus  instituted,  derived 
its  existence  and  authority  immediately  from  the  people 
of  the  United  States  as  members  of  the  nation,  having 
sovereign  authority  to  ordain  and  establish  for  them- 
selves such  government  as  they  thought  proper;  and 
to  intrust  to  it  the  exercise  of  such  authority  and  powers 
as  to  them  seemed  -wise  and  good.  By  ordaining  and 
establishing  the  constitution,  each  citizen  of  the  nation 
agreed  with  all,  and  all  with  each,  in  the  institution  and 
endowment  of  the  general  government,  in  the  manner 
and  for  the  purposes  therein  expressed. 

S  181.  The  general  government  is  neither  a  consoli- 
dated government,  dangerous  to  the  liberties  of  the 
states  on  the  one  hand,  nor  a  confederated  government 
dangerous  to  the  stability  of  the  nation  on  the  other. 
It  is  a  government  of  the  people  of  all  the  states ; 
representing  them  in  their  national  sovereignty  and 
character ;  protecting  them  in  their  national  interests ; 
defending  them  in  the  exercise  of  their  national  rights  ; 
promoting  their  national  welfare,  and  securing  to  them 
the  blessings  of  liberty  as  national  citizens.  It  was 
instituted  by  the  people  for  such  purposes,  because  the 
state  governments  could  not  be  employed  in  that 
capacity.  There  was  but  one  nation,  and  it  could  be 
authoritatively  represented  only  by  one  national  gov- 
ernment. 

g  182.  The  words,  "  we  the  people  of  the  United 
States,"  require  no  interpretation,  and,  hence,  inter- 
pretation is  not  allowable.  The  preamble  is  worded  in 
clear  and  precise  terms ;  the  meaning  is  evident,  and 
leads  to  no  absurd  conclusions;  therefore,  there  is  no 
reason  for  refusing  to  admit  the  meaning  which  it  nat- 
urally suggests.^  The  "  people  of  the  United  States  " 
were  the  people  of  all  the  states  who  had  united  in 
the  declaration  and  achievement  of  their  common 
independence,  taken  together  as  owe  people  —  one 
NATION  —  acting  together  for  the  institution  of  one 
government,  to  which  the  exercise  of  national  author- 
ity was  to  be  committed.** 

consolidated  government  is  clear ;  and  the  danger  of  such  a  government  is,  to 
my  mind,  very  striliing.  I  have  the  highest  veneration  for  those  gentlemen : 
but,  sir,  give  me  leave  to  demand,  what  right  had  they  to  say,  we  the  peopled 
My  polmcal  cariosity,  exclusive  of  my  anxious  solicitude  for  the  public  wel- 
fare; leads  me  to  ask,  who  authorized  them  to  speak  the  language  of  '  wie  tJie 
people '  instead  of  '  we  the  states  ? '  States  are  the  characteristics  and  the  soul 
of  a  confederation.  If  the  states  be  not  the  agents  of  this  compact,  it  must  be 
one  great  consolidated  government."   (3  Elliott's  Debates,  by  Lipplncott,  p.  2Z.) 

1  See  ante,  ?  125  and  note.  .  •  i,„,,- 

«  The  language  used  was  the  only  appropriate  language  which  could  nave 
been  used  by  the  people  of  all  the  states,  acting  as  one,  for  the  purpose  of  insti- 
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S 183.  The  language  of  the  preamble,  "  we  the  people, 
&c.,  do  ordain  and  establish  this  constitution  for  the 
United  States  of  America,"  is  the  language  of  a  people 
speaking  and  acting  from  their  original  sovereignty. 
It  is  not  the  language  of  sovereign  states  entering  into 
a  compact,  agreement  or  confederation  with  each  other. 
The  people,  in  virtue  of  their  inherent  sovereignty  as  a 
nation,  were  covenanting  each  with  all,  and  all  with 
each ;  exercising  their  authority  to  provide  for  them- 
selves and  their  posterity  an  institution,  by  which  they 
could  will  and  aCt  as  one  people,  having  one  mind 
AND  PUEPOSE,  on  all  subjects  pertaining  to  national 
existence,  security  and  happiness.^ 

§  184.  "The  people  of  the  United  States"  included 
the  people  of  all  the  states,  without  state  discrimination. 
"  We  the  people,"  &c.,  was  the  only  form  of  expression 
appropriate  to  define  those  who  constituted  the  nation, 
without  including  in  the  definition  something  of  the 
limitation  of  state  organization.  This  form  of  expres- 
sion included  as  well  the  people  inhabiting  the  terri- 
tories as  those  residing  in  the  organized  states ;  while 
the  expression,  the  people  of  the  several  states,  would 
literally  have  excluded  them.  We,  the  people  of  the 
United  States,  is  a  national  expression,  descriptive  of 
the  constituents  of  the  nation,  and  cannot  be  made 
more  plain  in  its  significance  by  any  interpretation.  Its 
natural  meaning  is  evident,  and  leads  to  no  absurd 
conclusion. 

§  185.  The  purposes  for  which  the  people  ordained 
and  established  the  constitution  were  also  national  in 
character.  The  first  purpose  named  was,  "  in  order  to 
form  a  more  perfect  union."  A  more  perfect  union  was 
not  needed  for  purposes  of  state  administration.  Their 
several  state  governments  were  fully  competent  to  ad- 
minister in  respect  to  persons  and  subjects  over  which 
they  had  jurisdiction.  In  respect  to  matters  local  and 
domestic,  the  state  government  could  act  promptly 
and  efficiently,  because  it  was  a  unit,  and  it  possessed 
the  necessary  authority.    It  was  only  in  respect  to  sub- 

tuting  a  national  government.  The  Instrument  being  a  constitution  of  gov- 
ernment, it  was  neoessa,rjr  and  proper  that  it  should  show  upon  its  face  who 
were  tlie  parties  that  ordained  and  established  it,  and  the  purposes  for  which 
they  established  it.  By  its  language,  In  presenting  the  authors  of  the  Instru- 
ment and  the  grantors  of  the  powers  delegated,  It  abolished  state  lines  and 
state  Jurisdiotion.  State  individuality  was  purposely  lost  sight  of.  The  lan- 
guage is,  "we  the  people  of  the  United  States  "-not,  we  tlie  people  of  the 
SEVERAL  STATES—"  do  ordain  and  establish  this  constitution,"  &o. 

See  remarks  of  Webster  on  this  subject  in  U.  S.  S.,  Feb.  IB  1833  G  &  S. 
Cong.  Deb.,  vol.  9,  pt.  1,  p.  555.   See  appendix,  p.  -  '       ' 
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jects  over  which  the  state  had  no  jurisdiction,  and  yet 
in  respect  to  which  governmental  authority  and  power 
were  demanded  for  the  safety  and  welfare  of  the  people. 
It  was,  in  respect  to  those  subjects  of  interest,  common 
to  the  people  of  all  the  states,  as  members  of  one  great 
community;  interest  connecting  the  citizens  of  ISew 
York  with  the  citizens  of  South  Oaroliria,  and  with  the 
citizens  and  governments  of  foreign  lands,  that  made  a 
more  perfect  union  of  the  people  of  the  United  States 
necessary.  Hence,  the  union  called  for  was  a  national 
union  of  the  people ;  that  they  might  institute  a  gov- 
ernment which  would  be,  in  respect  to  national  interests, 
a  unit ;  having  but  one  mind,  one  will,  one  purpose 
and  one  power,  in  pursuing  the  necessary  end. 

§  186.  The  more  perfect  union  sought  by  the  people 
was  not  a  more  perfect  union  of  the  several  states  as 
political  institutions,  intrusted  with  the  exercise  of  the 
governmental  authority  of  their  people.  A  union  of 
that  character  already  existed.  But  it  was  a  union  in 
which  there  were  diverse  minds,  purposes  and  deter- 
minations ;  each  dictating,  none  obeying ;  each  propos- 
ing, none  performing  ;  each  sovereign,  no  one  subject.^ 
If  each  of  the  thirteen  state  governments  were  sove- 
reign in  their  governmental  authority  over  all  subjects 
within  their  respective  limits,  there  could  have  been  no 
union  so  perfect  as  to  fuse  their  thirteen  minds  and  wills 
into  one  national  mind  and  will,  without  dissolving 
their  state  individualism,  and  thus  destroying  their  state 
sovereignty.  The  union  established  under  the  articles 
of  confederation  was  fundamentally  and  radically  de- 
fective, in  this,  that  it  permitted  the  institution  called 
government,  to  be  subject  to  the  diverse  minds  and 
wills  of  thirteen  states.  That  was  the  weakness  which 
threatened  the  life  of  the  nation,  and  which  required 
for  a  remedy  a  more  perfect  union  of  the  sovereign 
people  —  not  of  the  political  states. 

g  187.  The  governments  of  the  states  were  mere  local 
institutions  of  the  people,  intrusted  with  the  exercise 
of  their  authority  within  their  respective  limits.  Having 
been  instituted  by  the  people' of  the  local  territory 
embraced  within  their  respective  limits,  the  states  had 
no  jurisdiction  beyond  those  limits.  Therefore,  as  politi- 
cal institutions,  they  had  no  national  authority ;  and, 
consequently,  as  political  institutions,  they  could  confer 

1  See  ante,  ?  91  and.  note. 
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noue.  The  people  of  the  several  states  had  become 
national  citizens  —  not  through  their  respective  state 
governments,  but  in  virtue  of  the  unHon  of  the  good 
people  of  all  the  colonies,  in  proclaiming  and  establish- 
ing themselves  as  a  nation.  The  "moke  pbepbct 
TJKidK "  demanded,  then,  was  the  more  perfect  union 
of  the  people,  to  be  represented  by  one  general  govern- 
ment for  national  purposes. 

S  188.  This  more  perfect  union  of  the  people,  de- 
manded, was  a  union  of  them,  not  as  citizens  or 
inhabitants  of  particular  states,  but  as  people  of  all 
the  states  having  rights  and  interests  in  common.  To 
become  a  nation,  the  sovereignty  of  nationality  must 
attach,  which  is  independent  of,  and  above  all  other 
earthly  authority.  This  kind  of  sovereignty  could  not 
attach  to  a  state  with  its  limited  jurisdiction  and 
authority,  nor  could  it  attach  to  the  people  of  a  state 
as  state  citizens  merely,  because'  the  state'  was  not  a 
nation  and  had  no  claim  to  nationality.  The  advan- 
tages to  be  secured  by  the  more  perfect  union  of  the 
people  as  a  nation,  were,  among  other  things,  to 
extend,  by  administration,  the  national  rights,  powers 
and  authority  of  each  citizen  over  all  the  states,  and 
make  all  subjects  of  one  government. 

g  189.  The  union  of  the  people  of  the  United  States 
as  a  nation,  and  the  institution  of  the  general  govern- 
ment to  represent  them  as  such,  necessarily  involved 
the  denial  of  sovereignty  to  the  states.  The  absolute 
sovereignty  of  the  nation  necessarily  excludes  the  like 
sovereignty  in  any  other  body  than  its  own  within  its 
limits.  The  nation  as  a  society,  is  a  unit ;  as  a  body, 
it  is  one ;  as  a  power,  it  has  no  superior ;  as  a  sovereign, 
it  is  absolute,  and  answerable  to  no  earthly  tribunal. 
This  national  personality  occupies  and  possesses  every 
inch  of  territory,  and  every  iota  of  authority  and  power 
within  the  limits  of  the  United  States.  What  the 
people  as  a  nation  legislatively  will,  is  the  supreme 
law  ;  what  they  determine,  is  final,  and  from  it  there  is 
no  a,ppeal. 

S  190.  When  the  people  ordained  and  established  the 
constitution  of  the  United  States,  and  thus  instituted 
the  general  government  with  its  powers,  they  asserted 
this  sovereign  authority  over  all.  The  convention  which 
drafted  the  constitution  for  the  people  of  the  United 
States  proposed,  among  other  things,  that  the  consti- 
tution might  be  amended  in  the  manner  prescribed. 
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The  people,  in  ratifying  the  constitution,  sanctioned  the 
proposed  mode  of  making  amendments.  By  it,  a!ny  of 
the  states,  as  people  or  government,  may  be  deprived 
of  the  exercise  of  such  powers  as  three-fourths  of  the 
others  may  ordain  by  way  of  amendment  to  the  consti- 
tution, whether  they  assent  to  it  or  not.  The  assertion 
of  this  authority  by  the  nation,  necessitates  the  obedi- 
ence of  the  states.  They  are  amenable  to  other  and 
higher  authority.  There  is  an  earthly  power  above 
them,  to  which,  by  their  own  oaths,  they  are  bound  to 
submit.  There  is  that  authority  which  can  make  laws 
that  are  supremely  obligatory  upon  them,  notwithstand- 
ing the  authority  of  their  state  constitution  and  laws  to 
the  contrary.^ 

§  191.  The  authority  by  which  the  general  govern- 
ment was  instituted,  and  is  sustained,  is  absolute  over 
all  state  authority,  whenever  the  people  see  fit  to  exer- 
cise it.  The  authority  which  can  withdraw  one  subject 
from  the  jurisdiction  of  the  states,  and  can  confer  on  the 
general  government  additional  power  to  regulate  and 
control  it,  can  withdraw  all  subjects  from  state  jurisdic- 
tion, and  intrust  the  general  government  with  plenary 
powers  over  all  matters  of  internal  administration.  It 
is  no  answer  to  say,  the  people  will  never  consent  to 
such  amendments.  They  have  the  authority  to  assent 
to  them ;  a,nd  that  involves  the  iabsdlute  authority  of' 
the  nation  over  the  states. 

S  192.  The  amendments  made  to  the  constitution  in 
the  manner  prescribed,  become  a  part  of  the  constitu- 
tion, and,  consequently,  of  the  supreme  law  of  the 
nation ;  and  the  one-third  of  the  states  not  assenting 
to  such  amendment,  are  nevertheless  bound  thereby, 
notwithstanding  the  constitutional  encroachment  made 
upon  their  state  constitution  and  laws.  A  state  or 
people  thus  situated  are  not  sovereigia  in  the  absolute 
sense.  There  is  a  higher  authority  to  which  they,  as 
people  and  states,  are  subject.  Their  constitution  and 
laws  may  be  abrogated,  in  whole  or  in  part,  without 
their  consent ;  and  they  are  without  remedy,  except  in 
revolution. 

I  "The  congress,  whenever  two-thirds  of  both  houses  shall  deem  it  necessary, 
shall  propose  amendments  to  this  constitution,  or,  on  the  application  of  the 
legislatures  of  two-thirds  of  the  several  states,  shall  call  a  convention  for  pro- 
posing amendments,  which.  In  either  case,  shall  bo  valid  to  all  intents  ana 
purposes,  as  a  part  of  this  constitution,  when  ratified  by  the  legislatures  or 
three-fourths  of  the  several  states,  or  by  conventions  in  three-fourths  thereot, 
as  the  one  or  the  other  mode  of  ratifloatiou  may  be  proposed  by  the  congress," 
&o.   (Art.  5  of  the  Const,  of  the  U.  S.) 

12 
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S  193.  Such  was  tlie  " more  perfect  union"  sought 
by  the  people  of  the  United  States  when  they  ordained 
and  established  the  national  constitution.  It  was  to 
weld  the  people  of  all  the  states,  for  national  purposes, 
into  one  grand  society  as  a  nation,  having  one  interest, 
one  purpose,  one  aim,  and  one  destiny  ;  to  institute  for 
such  people  one  government,  clothed  with  authority  and 
power  to  command  respect  and  honor  from  abroad, 
and  obedience  and  support  at  home ;  and  thus  to  secure 
to  all  its  citizens  the  full  enjoyment  of  their  civil  rights. 

§  194.  Another  purpose  for  which  the  constitution 
was  ordained  was  "  to  establish  justice."  The  state 
governments,  if  they  would,  had  full  power  to  establish 
justice  between  the  citizens  thereof,  in  respect  to  sub- 
jects of  a  local  and  domestic  character.  But  they  could 
exert  no  authority  over  subjects  international,  or  which 
involved  the  jurisdiction  of  persons  or  subjects  situated 
beyond  their  respective  limits.  The  congress  of  the 
United  States,  under  the  articles  of  confederation,  had 
no  power  to  exact  obedience,  or  to  punish  disobedience, 
to  its  ordinances.  The  great  defect  in  the  confederation 
was  this  lack  of  power  to  give  sanction  to  its  laws.^ 
There  was  no  express  authority  to  exercise  force,  and 
it  could  not  be  implied,  because  the  articles  of  confed- 
eration prohibited  any  implication  of  power  by  the 
congress.  The  congress  could  neither  impose  iines,  nor 
direct  imprisonment,  nor  divest  privileges,  nor  declare 
forfeitures,  nor  suspend  refractory  officers.'' 

g  195.  The  source  of  this  weakness  under  the  con- 
federation was,  that,  the  states  refused  to  commit  to 
the  congress  the  exercise  of  the  necessary  authority 
to  administer  as  a  government  of  the  nation.  It  was 
rather  an  advisory  than  a  legislative  body.    It  could 

1  Kent's  Com.,  200;  Story's  Com.  Const.,  §  252. 

2  By  this  political  compact— articles  of  confederation— the  United  States,  in 
congress,  had  exclusive  power  for  the  following  purposes,  without  being  aole 
to  execute  one  of  them ;  They  might  make  ana  conclude  treaties,  but  they 
could  only  recommend  the  observance  of  them:  they  might  appoint  embassa- 
dors, but  could  not  even  defray  the  expenses  of  their  tables;  they  could  borrow 
money  In  their  own  name  on  the  faith  of  the  union,  but  could  not  pay  a  dol- 
lar ;  they  were  authorized  to  coin  ni9ney,  but  could  not  command  the  means 
to  buy  the  bullion ;  they  might  make  war  and  determine  the  number  of  troops 
necessary,  but  they  could  not  raise  a  single  soldier ;  in  short,  they  might 
declare  everything,  but  they  could  do  nothing.    (Story  on  Const;,  i  246.) 

Governor  Randolph,  in  the  Virginia  convention,  in  speaking  ot  this  lack  of 
power  under  the  confederation,  after  stating  what  had  been  accomplished  dur- 
ing the  war,  remarks :  "  How  different  the  scene  when  this  peril  vanished,  and 
peace  was  restored !  The  demands  of  congress  were  treated  with  neglect.  *  * 
We  became  contemptible  in  the  eyes  of  foreign  nations.  They  discarded  us  as 
little  wanton  bees,  who  had  played  for  liberty,  but  had  not  sufficient  solidity 
or  wisdom  to  secure  it  on  a  permanent  basis.  *  *  It  was  found  that  congress 
could  not  even  enforce  the  observance  of  treaties.  The  treaty  under  which  we 
enjoy  our  present  tranquillity  was  disregarded."  &c.  (3  EU.  Deb.,  p.  27,  Llp- 
pinoott's  ed.) 
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investigate  and  recommend,  but  it  could  not  command 
and  enforce.  The  thirteen  states  maintaining  their 
separate  and  independent  authority ;  acting  from  their 
supposed  separate  interests ;  jealous  of  the  particular 
burdens  imposed  upon  them ;  jealous  of  the  tardiness 
of  other  states  in  fulfilling  their  engagements;  com- 
plaining that  others  had  not  paid  its  quotas,  there  was 
no  alternative  left  but  to  give  up  national  existence 
and  to  go  back  to  a  state  of  colonial  dependence,  or 
to  change  the  system,  and  establish  a  government  of 
the  people,  perfect  in  all  its  departments,  to  legislate, 
adjudge,  and  executed  by  the  authority  of  the  nation.^ 

S  196.  The  nation  could  not  maintain  its  existence 
among  the  nations,  without  maintaining  international 
relations  with  them.  It,  therefore,  became  indispensable 
that  those  relations  should  be  regulated  and  determined 
by  treaties,  compacts  and  agreements ;  that  some  agency 
should  be  established  by  which  those  necessary  treaties 
and  agreements  could  be  made  and  entered  into  on  the 
faith  of  the  nation ;  and,  being  made,  it  was  also  neces- 
sary that  they  should  be  observed  and  kept.  This 
involved  the  binding  of  the  nation  by  the  exercise  of 
its  authority,  and  the  command  of  its  resources,  by 
which  its  faith  might  be  kept  and  its  pledges  redeemed. 
This  required  the  institution  of  a  government  clothed 
with  the  necessary  authority  and  power  to  represent  the 
nation  as  a  imit  in  mind,  purpose  and  power ;  to  under- 
take, and  to  perform  for,  and  in  behalf  of  the  nation. 
In  no  other  way  could  justice  be  established  by  being 
made  certain  and  secure  to  every  one  having  to  do  with 
the  nation.  But  this  end  could  not  be  secured,  so  long 
as  the  nation  was  in  any  degree  dependent  upon  the 
diverse  minds  and  wills  of  thirteen  independent  state 
governments  to  determine  what  justice  required,  and  by 
what  means,  if  any,  it  should  be  enforced.  Therefore, 
the  establishment  of  justice  between  the  people  of  the 
United  States  as  a  nation,  and  other  nations,  as  well 
also  as  between  the  citizens  of  the  nation,  required  the 

1  After  showing  that  under  the  confederation  there  was  no  power  to  enforce 
the  authority  of  the  congress,  and  that  the  nation  was  on  the  very  verge  of 
ruin,  Governor  Randolph,  in  reply  to  the  remarks  of  Patrick  Henry,  demand- 
ing by  what  authority  the  framers  of  the  constitution  had  used  the  expressipu 
of  "we  the  people,"  Instead  of  we  the  states,  answers :  "The  gentleman  inquires 
why  we  assume  the  language  of  '  we  the  people  7'  I  ask,  why  not?  The  gov- 
ernment is  for  the  people,  and  the  misfortune  was,  that  the  people  had  no 
agency  in  the  government  before.  The  congress  had  power  to  make  peace  and 
war  under  the  old  confederation.  Granting  passports  by  the  law  of  nations  is 
annexed  to  this  power,  yet  congress  was  reduced  to  the  humiliating  condition 
of  being  obUged  to  send  deputies  to  Virginia  to  solicit  a  passport."  (3  Ell. 
Deb.,  p.  29.)  ^ 
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institution  of  a  general  government  by  the  people, 
wiiich  should  hold  its  authority  of  the  people,  and  be 
amenable  to  them  alone. 

«S  197.  Again,  the  citizens  of  the  several  states  were 
alike  national  citizens,  and  equally  entitled  to  protec- 
tion by  the  nation  in  their  national  rights  and  interests. 
There  were  interests  common  to  the  members  of  the 
nation  which  the  local  governments  were  not  compe- 
tent to  adjust.  Those  engaged  in  commercial  pursuits 
were  peculiarly  liable  to  the  unequal  operations  of  the 
laws  of  the  different  states  affecting  trade.  That  whole 
class  of  subjects  committed  to  the  regulation  and  con- 
trol of  congress  by  the  constitution  could  have  been 
justly  provided  for  in  no  other  way.  The  power  to- lay 
and  collect  taxes  for  national  purposes  ;  also,  dutiesj 
imposts  and  excises ;  the  power  to  regulate  commerce ; 
to  establish  uniform  rules  of  naturalization,  and  uni- 
form laws  on  the  subject  of  bankruptcies  ;  to  coin 
money  and  regulate  its  value,  could  not  have  been 
exercised  justly  to  the  national  citizen  by  the  state 
governments.  The  national  government  was  therefore 
necessary  and  appropriate  to  establish  justice,  in  these 
respects. 

g  198.  But  the  institution  of  the  general  government 
under  the  constitution  was  necessary  to  establish  justice 
between  the  nation  and  its  citizens,  and  foreign  nations 
and  their  citizens.  After  the  confederacy  was  formed, 
and  the  rights  of  war  as  a  sovereign  belligerent,  nation 
had  been  assumed,  authority  to  malie  captures  and 
bring  in  ships  and  cargoes  for  adjudication,  necessarily 
flowed  from  the  exercise  of  these  rights,  according  to  the 
law  of  nations.  The  several  states  retained,  or  rather 
assumed,  the  power  of  appointing  prize  tribunals  to 
take  cognizance  of  these  matters,  so  that  there  were 
thirteen  separate  and  independent  prize  tribunals  insti- 
tuted by  one  party  carrying  on  a  war.  And  although 
the  articles  of  confederation  authorized  congress  to  insti- 
tute appellate  tribunals,  which  they  did,  they  had  no 
authority  to  enforce  their  decisions.  Consequently  these 
appellate  tribunals  were  disregarded,  and  their  decisions 
treated  as  nullities,  and  neutral  individuals  and  neutral 
nations  were  without  any  adequate  redress  for  the  most 
inexcusable  injustice,  and  the  nation  subjected  to  immi- 
nent dangers ;  and  there  was  no  remedy  for  these  evils 
and  the  consequent  injustice,  until  the  people  instituted 
the  general  government,  and  thus  placed  these  ques- 
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tions  where  they  could  be  adjudicated  and  determined 
by  the  authority  of  the  nation.^ 

S  199.  Again,  the  treaties  which  were  entered  into  by 
congress  with  foreign  nations  were  neglected,  although 
they  were  declared  to  be  absolutely  obligatory  upon  the 
several  states.  While  these  states  assumed  to  exercise 
their  authority  in  national  affairs  they  did,  not  regard 
the  responsibilities  of  the  nation.  They  did  not,  indi- 
vidually, hesitate  to  violate  treaty  obligations  entered 
into  by  the  congress,  both  by  legislation  and  adjudica- 
tion. The  treaty  of  1783,  by  which,  as  against  Great 
Britain,  our  independence  was  legally  established^  was 
notoriously  violated,  and  the  provisions  therein  for  pay- 
ing debts,  discarded.  This  could  not  be  otherwise  while 
the  national  administration  was  committed  to  the  petty 
interests,  jealousies  and  diverse  ,wills  of  thirteen  local 
governments.  And  because  of  the  existence  of  such 
defects  in  the  confederation,  it  was  well  said :  "  We,  the 
people,  do  ordain  and  establish  this  constitution,  for  the 
purpose  of  establishing  justice." 

§  200.  The  states  treated  the  debts  of  the  nation  as 
though  they  were  under  no  obligation  to  provide  for 
their  payment.  The  obligations  of  the  nation  to  those 
creditors  who  had  advanced  money,  and  to  those  soldiers 
who  had  served  in  the  war,  were  disregarded  by  the 
states.  Particularly  the  officers  and  soldiers  who  had 
achieved  the  independence  of  the  nation,  "  were  suffered 
to  languish  in  want,  and  their  justr  demands  evaded  or 
passed  by  with  indifference.  No  efficient  system  to  pay 
the  public  creditors  was  ever  carried  into  operation 
until  the  constitution  was  adopted."  ^ 

g  201.  The  conduct  of  the  several  states,  in  the  local 
administration  of  justice  among  their  respective  citi- 
zens, was,  if  possible,  more  reprehensible.  Laws  were 
continually  enacted  by  the  state  legislatures  violating 
the  sacredness  of  contracts ;  such  as  laws  authorizing  the 
payment  of  debts  by  installments  at  periods  differing 
from  the  original  terms;  laws  suspending  the  remedies 
for  the  recovery  of  debts ;  laws  authorizing  the  delivery 
of  any  kind  of  property  in  payment  of  debts,  upon  an 
arbitrary  or  amicable  appraisement;  laws  closing,  for  a 
limited  time,  the  courts,  under  particular  circumstances ; 
insolvent  laws — some  of  a  permanent,  and  some  of  a 

1  story's  Com.  Const.,  §  485  and  notes. 

2  Story's  Com.  on  Const.,  J  486. 
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temporary  character— which  operated  like  a  general 
gaol  delivery  in  several  of  the  states ;  in  short,  the  prar- 
ciples  of  justice  were  habitually  subverted  under  the 
administration  of  the  local  governments,  through  their 
unwise  and  partial  legislation.  Hence,  there  was  pecu- 
liar meaning  in  this  expression,  "  to  establish  justice," 
for  which,  among  other  things,  the  people  of  the  United 
States  ordained  and  established  their  constitution  for 
the  United  States  of  America.^ 

§  202".  Another  purpose  fo*  which  the  people  ordained 
and  established  the  constitution  for  the  United  States, 
was  "  to  insure  domestic  tranquillity."  First,  there  we^e 
dangers  quite  likely  to  arise  out  of  the  conflicting  inter- 
ests of  the  several  states.  Although  the  people  of  the 
United  States  were  a  nation,  hitherto  they  had  not 
organized  a  government  to  exercise  their  authority  as 
such ;  and  there  was  no  institution  among  them  author- 
ized to  adjust  the  conflicting  claims  which  were  liable 
to  arise  between  the  several  states,  or  between  the  state 
and  citizens  of  other  states.  That  the  state  govern- 
ments were  disposed  to  maintain  state  authority,  and 
assert  their  peculiar  interests,  even  in  questionable 
cases,  was  quite  apparent.  Instances  were  not  unfre- 
queut  where  justice  was  denied,  owing  to  unjustifiable 
preferences,  fostered  in  favor  of  state  citizens  where  the 
interests  of  citizens  of  other  states  were  concerned. 
Moral  obligations  were  discarded,  and  feelings  of  retali- 
ation, sure  to  arise  when  the  law  furnishes  no  redress, 

1  See  Story's  Com.  on  Const.,  g  487;  see  also  Chase,  J.,  In  Ware  v.  ByUan,  3 
Ball.,  199, 1  Coud.  R.,  99.) 

"  Prior  to  the  date  of  the  constitution,  the  people  had  not  any  national  tri- 
bunal to  which  they  could  resort  for  Justice.  The  distribution  of  justice  was 
then  confined  to  state  Judicatories  In  whose  institutions  and  organizations 
the  people  of  the  other  states  had  no  participation,  and  over  whom,  they  had 
not  theleast  control.  There  was  then  no  general  court  of  appellate  Jurisdic- 
tion, by  whom  the  errors  of  state  courts,  affecting  either  the  nation  at  large  or 
the  citizens  of  any  other  state,  could  be  revised  and  corrected.  Each  state  was 
obliged  to  acquiesce  in  the  measure  of  justice  which'  another  state  might  yield 
to  her,  or  to  her  citizens;  and  that  In  oases  where  state  considerations  were 
not  always  favorable  to  the  most  exact  m.easure.  There  was  danger  that,  from 
this  source,  animosities  would  in  time  result;  and  as  the  transition  from  ani- 
mosities, to  hostilities  was  frequent  in  the  history  of  Independent  states,  a 
common  tribunal  for  the  termination  of  controversies  became  desirable,  from 
motives  both  of  Justice  and  policy.  Prior  also  to  that  period,  the  United  States 
had,  by  taking  a  place  among  the  nations  of  the  earth,  become  amenable  to 
the  laws  of  nations ;  and  It  was  their  Interest  as  well  as  their  duty  to  provide 
that  those  laws  should  be  respected  and  obeyed.  In  their  national  character 
and  capacity,  the  United  States  were  responsible  to  foreign  nations  for  the 
conduct  of  each  state,  relative  to  the  laws  of  nations  and  the  performance  of 
treaties;  and  then  the  inexpediency  of  referring  all  such  questions  testate 
courts,  and  particularly  to  the  courts  of  delinquent  states,  became  apparent. 
While  all  the  states  were  bound  to  protect  each,  and  the  citizens  of  each,  it  was 
highly  proper  and  reasonable  that  they  should  be  In  a  capacity  not  only  to 
cause  justice  to  be  done  to  each,  and  the  citizens  of  each,  but  also  to  cause 
justice  to  be  done  by  each,  and  the  citizens  of  each;  and  that,  not  by  violence 
and  force,  but  in  a  stable,  sedate  and  regular  course  of  Judicial  procedure." 
(Remarks  of  JAY,  Oh.  J.,  In  Ohisfiolm  v.  Georgia,  2  Dail.  R.,  419,  474;  iS.  C,  2  Pet., 
bond.  R.,  635, 070 ;  see  also  2  Graham's  Hist.  Appendix,  498, 499.) 
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were  enkindled.  Laws  impairing  the  obligations  of 
contracts  were  passed  by  several  of  the  states,  affecting 
injuriously  citizens  of  other  states.  Had  such  states 
been  members  of  the  family  of  nations,  they  would 
have  been  somewhat  under  the  moral  restraints  of  inter- 
national law;  but  being  independent  governments,  cre- 
ated out  of  separate  colonies  which  had  recently  thrown 
off  the  authority  of  the  mother  country,  they  were,  as  it 
were,  subject  to  no  code  of  laws;  as  improvised  govern- 
ments, they  belonged  to  no  system.  Hence,  they  were 
peculiarly  independent,  not  only  of  one  another,  but  of 
all  earthly  governments ;  responsible  to  no  one  but  the 
people  of  their  respective  states.  In  this  condition,  it 
was  morally  impo^ssible  that  thirteen  such  governments 
should  continue  to  administer  in  such  a  manner  as  to 
avoid  conflict.  Being  subject  to  no  common  code  of 
laws,  recognizing  no  common  authority  to  decide  when 
they  disagreed,  if  this  state  of  things  should  continue, 
collisions  were  certain  to  arise.  ^ 

g  203.  Before  the  revolution,  these  thirteen  states 
were  colonies  of  Great  Britain,  and  they  recognized 
the  supremacy  of  her  authority.  But  when  they  pro- 
claimed their  independence,  and  renounced  their  alle- 
giance to  the  British  crown,  each  set  up  for  itself.  They 
were  no  longer  political  bodies,  or  societies,  revolving 
around  a  national  center,  by  means  of  which  they 
maintained  relations  to  other  nations  of  the  earth ;  nor 
did  they  become  nations,  and  thus  take  upon  them- 
selves the  incidents  of  nationality.  The  people  of  the 
thirteen  states,  in  their  union,  became  a  nation ;  but 
they  were  without  a  government  by  which  to  exercise 
their  authority;  and,  hence,  were  a  nation  unorganized ; 
that  is,  they  were  organically  powerless.  During  this 
period,  from  1776  to  1787,  the  states  within  their  respect- 
ive limits  were  supreme  in  their  administration ;  not 
because  they  possessed  sovereign  authority,  or  had  been 
intrusted  with  the  exercise  of  it ;  but  because  there  was 
no  organized  body  authorized  to  supervise  them.  This 
was  the  peculiar  political  condition  of  the  United  States 
prior  to  the  institution  of  the  general  government.  One 
nation  with  thirteen  professed  sovereignties ;  each  abso- 
lute; each  independent;  each  amenable  to  no  earthly 
authority —  not  even  the  authority  of  international  law. 

1  Connecticut  once  retaliated  In  an  exemplary  manner  upon  enormities 
committed  upon  her  citizens  by  a  neighboring  state,  which  had  passed  laws 
affecting  injuriously  the  citizens  of  Cofiheotiout.    (See  Federaust,  Mo.  7.) 
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The  administrators  of  sucli .  governmeiits  must  have 
beea  something  more  than  human,  or  they  would  soon 
have  found  the  necessity  of  a  general  government  to 

INSXTEB  DOMESTIC  TKANQUHiLITY. 

g  204.  Situated  as  these  states  were  with  respect  to 
themselves,  they  were  in  a  condition  to  invite  factions 
among  the  people.  Those  intrusted  with  the  adminis^ 
tration  of  governmental  authority  would  naturally  feel 
the  independence  of  their  position ;  and,  hence,  would  act 
with  a  less  sense  of  responsibility  than  was  necessary  to 
secure  fidelity  in  the  execution  of  those  trusts.  A  single 
state,  as  such,  was,  independent  and  sovereign  in  respect 
to  all  other  states  or  governments;  was  responsible  to 
no  one  for  the  manner  in  which  she  administered.  If 
the  federal  congress  contracted  debts,  the  creditor  must 
look  to  eongress,  or  the  states  collectively,  for  payment. 
There  was  little  sense  of  individual  obligation  or  moral 
responsibility.  This  naturally  induced  recklessness,  or 
at  least  indifferent  morals,  in  those  charged  with  state 
administration.  Not  occupying  the  position  of  a  sover- 
eign nation  in  the  grand  society  of  the  human  race, 
they  had  neither  the  self-respect,  morality  or  dignity  of 
such  station.  Hence,  they  were  naturally  arrogant, 
illiberal,  petty  and  selfish.  Their  injustice  would  natu- 
rally induce  retaliation.  Hence,  factions  would  arisCj 
prompted  by  hatred,  revenge,  retaliation,  self-interest. 
The  states  being  small,  divided  in  interest,  naturally 
antagonistic,  the  prospect  of  success  would  encourage 
a  few,  even,  to  resist  the  law  with  expected  impunity. 
These,  and  other  like  considerations,  demonstrated  the 
necessity  for  instituting  a  government  of  a  higher 
and  more  responsible  character,  to  insure  domestie  tran- 
quillity. 

S  205.  "  To  provide  for  the  common  defense."  The 
nation  was  a  unit  in  existence,  although  it  had  insti- 
tuted no  government  to  represent  that  unity  in  its 
will  and  a,cfcion.  The  oppressions  of  the  British  govern- 
ment had  compelled  the  people  to  unite  in  defending 
themselves,  and,  finally,  in  asserting  their  common 
independence.  But  the  bond  of  this  union  was  their 
common  danger,  arising  from  their  weakness  when  standr 
ing  separated  and  alone.  Hence,  as  soon  as  peace  was 
established,  and  danger  ceased  to  threaten,  the  demands 
of  their .  congress  of  embassadors  were  treated  with 
neglect.  Jealousies  sprang  up  between  the  states ; 
complaints  were  made  that   burdens   had   not  been 


CONSTITUTION— ITS  PREAMBLE.  97 

equally  distribnted ;  and  the  tendency  was  to  separate 
again  into  their  colonial  elements.  Had  they  thus  sep- 
arated, and  each  maintained  an  independent  existence, 
■with  no  commanding  power  to  regulate  their  intercourse, 
tiie  nation  would  have  been  dissolved;  the  elements  of 
discord  would  have  been  enkindled  in  their  midst,  and 
an  appeal  to  some  foreign  power  for  protection  would 
have  been  the  inevitable  result.  But  had  they  main- 
tained a  separate  and  peaceful  existence  among  them- 
selves as  states,  each  exercising  sovereign  authority  over 
all  subjects  within  its  territorial  limits,  from  their  indi- 
vidual weakness,  it  would  have  been  impossible  for  them 
separately  to  have  maintained  an  independent  existence 
in  respect  to  foreign  powers.  They  had  neither  the 
wealth  or  strength  necessary  to  have  provided  and  used 
the  means  requisite  for  national  existence  or  safety.  As 
it  required  a  union  of  all  to  assert  and  establish  their 
independence,  so  also  it  required  the  continuance  of 
that  union  to  defend  and  maintain  it. 

S  206.  As  a  nation,  'it  was  necessary  to  exercise 
national  authority  throughout  its  entire  limits.  3?he 
state  of  Massachusetts  and  the  state  of  Georgia,  as  a 
nation,  were  one.  An  invasion  of  the  territory  of 
Georgia  by  a  foreign  force*  was  the  same  to  the  citizen 
of  Massachusetts  as  though  Massachusetts  territory  had 
been  invaded.  The  safety  and  dignity  of  the  nation 
would  be  as  really  threatened  by  an  invasion  of  one  part 
thereof  as  of  another.  If  there  had  been  a  necessity 
upon  the  colonies,  justifying  their  revolution  and  the 
establishment  of  their  nationality,  that  same  necessity 
required  that  it  should  be  maintained  and  preserved  in 
all  its  vigor  and  administrative  efficiency.  As  a  nation, 
an  external  and  an  internal  administration  of  author- 
ity was  indispensable.  Hence,  there  were  common 
interests  both  external  and  internal,  to  be  promoted; 
common  dangers  to  be  repelled,  and  common  rights  to 
be  defended. 

g  207.  "  To  PROMOTE  THE  GENEEAI;  WELFAEB."     This 

involves,  in  general  terms,  the  whole  end  and  scope  of 
government.  The  general  welfare  of  a  people  consists 
in  the  free  exercise  and  enjoyment  of  their  natural  and 
acquired  rights.  And  when  government  shall  so  provide 
that  all  men  living  in  society  can  be  protected  in  such 
exercise  and  enjoyment,  it  has  provided  for  the  public 
welfare  in  a  very  high  degree;  and  when,  in  addition  to 
this  protection,  it  benignly  and  judiciously  extends  its 

13 
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aid  to  foster  and  encourage  every  branch  of  industry 
and  art  tending  to  the  welfare,  happiness  and  perfec- 
tion of  individuals  and  society,  it  has  provided  for  the 
public  welfare  in  the  highest  degree,  and  accomplished 
perfectly  the  primary  and  ultimate  end  of  all  civil  gov- 
ernments. 

S  208.  The  primary  and  ultimate  end  of  civil  govern- 
ment being  to  aid  and  protect  the  members  of  society 
in  the  exercise  and  enjoyment  of  all  their  natural  and 
acquired  rights,  its  mission  proper  is  aid  and  protec- 
tion. Its  aid  should  be  so  extended  as  to  be  available 
to  all  alike,  who  put  themselves  in  a  position  to  enjoy 
its  benefits,  without  interfering  with  the  vested  rights  of 
any.  Thus,  it  can  favor  business  associations  by  acts 
of  incorporation  and  grants  of  franchises,  by  means  of 
which  many  citizens  can  unite  their  wealth,  talent, 
and  enterprise,  for  the  accomplishment  of  works  of 
greater  magnitude  than  individual  enterprise  is  compe- 
tent to  perform.  But  in  the  exercise  of  governmental 
power  for  such  purposes,  great 'care  should  be  observed 
to  guard  against  the  misapplication  and  abuse  of  the 
powers  granted,  to  the  detriment  of  individuals  or 
society.  The  objects  for  which  such  corporations  are 
created,  should  be  the  general  or  public  welfare,  as  well 
as  the  individual  and  associated  advantages  of  the  cor- 
porators. Such  objects  may  be  found  in  works  of 
internal  improvements ;  in  the  building  of  public  roads ; 
in  developing  the  resources  of  the  country ;  in  the 
education  of  the  people ;  the  promotion  of  the  arts  and 
sciences ;  or  in  the  general  advancement  of  civiliza- 
tion and  Christianity  by  the  various  agencies  adapted  to 
such  purposes. 

g  209.  Government  can  properly  be  authorized  to  aid 
individual  members  of  society,  as  well  as  society  at 
large,  by  building  light-houses,  harbors,  and  by  improv- 
ing the  navigation  of  rivers,  making  safe  and  convenient 
the  reception  and  transportation  of  all  articles  of  trade, 
manufacture  and* commerce.  It  can  and  should  aid  the 
people  individually  and  collectively  by  establishing  post- 
offices  and  post-roads;  by  providing  for  the  safe  and 
speiedy  transportation  of  the  public  mails  to  and  from 
all  settled  parts  of  its  territory,  thus  aiding  every 
branch  of  industry,  as  agriculture,  commerce,  manu- 
factures, navigation,  and  every  other  art  or  trade  at  all 
dependant  on  tlie  speedy  distribution  of  intelligence  of 
markets,  or  general  or  special  news,  or  information 
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of  any  character  necessary,  agreeable  or  useful  to  the 
people  in  their  laudable  and  ordinary  pursuits.  It  should 
be  able,  also,  to  aid  society  and  individuals  by  promot- 
ing the  progress  of  science  arid  art;  by  securing  for 
limited  periods,  to  authors  and  inventors,  the  exclusive 
right  to  their  own  writings,  inventions  and  discoveries. 
It  is  the  proper  business  of  government  to  aid  all 
departments  of  industry,  by  providing  a  uniform  and 
safe  currency  as  a  medium  of  exchange,  carefully  guard- 
ing against  fraud  and  imposition  by  counterfeiting  or 
otherwise.  These  and  many  other  like  aids  the  gov- 
ernment could  properly  be  authorized  to  extend  to 
individuals  aud  society,  and  thereby  really  promote  its 
general  welfare. 

g  210.  As  the  government  is  instituted  and  intrusted 
with  the  exe)«^ise  of  the  authority  of  the  people  for  their 
benefit,  as  members  of  society,  or,  more  appropriately, 
for  the  benefit  of  the  commonwealth,  those  intrusted 
with  its  administration  should  take  care  that  benefits, 
conferred  u[)on  one  class  or  portion  of  society,  are 
not  conferred  at  the  expense  of  another;  for  govern- 
ment should  ever  exercise  its  powers  in  such  a  manner 
that  thereby  many  may  be  benefited  and  none  injured 
in  the  exercise  of  their  just  rights.  It  is  not  in  the 
Iirovince  of  government  to  take  that  which  belongs  to 
one  man  and  bestow  it  upon  another,  unless  the  welfare 
of  society  demands  it;  and  not  even  then,  without 
making  just  compensation  therefor. 

g  211.  Government  not  only  may  promote  the  gen- 
eral welfare  of  society  by  affording  aid  to  individual 
members  thereof  as  above  set  forth,  but  it  is  also 
required  to  promote  their  general  welfare  by  protecting 
them  in  the  enjoyment  of  their  just  rights.  This  is  to 
be  done  by  making,  and  enforcing  obedience,  to  all  laws 
necessary  to  the  maintenance  of  equal  and  exact  justice. 
To  do  this,  government  must  have  jurisdiction  over  the 
persons  and  subjects  necessary  to  such  an  administration 
of  its  authority.  Hence,  the  constitntion,  instituting  the 
general  government,  clothed  it  with  authority  to  exercise 
those  powers  esspntial  to  an  efficient  administration  in 
respect  to  subjects,  beyond  the  jurisdiction  of  the  states, 
and  yet  vital  to  the  welfare  of  the  people  as  a  nation. 

g  212.  The  final  purpose  for  which  the  constitntion 
was  ordiiined  and  established  —  "to  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity"  —  is  the 
sum  of  ail  the  others.    Liberty,  in  its  true  civil  sense, 
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secured  to  the  citizen,  is  all  he  can  of  right  demand. 
Civil  liberty  consists  in  the  free  exercise  of  all  the 
lacnlties  and  powers  belonging  to  the  individual,  essen- 
tial to  the  continuance  and  perfection  of  his  being  and 
the  attainment  of  a  perfect  destiny.  A  government 
that  secures  to  its  citizens  and  subjects  the  blessings 
of  such  liberty,  secures  all  that  is  essential  on  its  part 
to  the  perfect  destiny  of  every  subject. 

S  213.  Inasmuch  as  the  ultimate  object  of  the  people 
of  the  United  States  in  ordaining  this  constitution  for 
the  United  States  of  America,  was  to  secure  to  them- 
selves and  their  posterity  the  blessings  of  liberty,  it 
follows  that  it  was  their  design  that  the  government 
thus  instituted  should  be  permanent,  and  should  con- 
tinue with  their  posterity.  It  was  to  be  a  general 
government  of  the  nation,  to  exercise  national  authority 
over  all  subjects  committed  to  its  jurisdiction.  It  was 
ordained  and  established  to  secure  the  blessings  of 
liberty  in  a  sense  in  which  the  state  governments  were 
incompetent  to  the  purpose ;  in  a  sense  in  which  the 
state  governments  were  without  jurisdiction,  and,  there- 
fore, could  not  be  employed.^ 

§  214.  The  safety  and  welfare  of  the  nation  required 
a  government  with  continuing  authority  to  represent 
the  will  and  the  poioer  of  the  nation,  on  every  question 
vital  to  its  interests,  whenever  and  wherever  occasion 
should  require.  It  required  a  government  of  one  mind, 
will  and  purpose,  iu  the  exercise  of  national  authority 
and  power  ;  one  that  could  speak  with  authority  to  the 
people  of  Massachusetts  and  Georgia,  and  make  itself 
obeyed ;  one  that  had  jurdisdiction  oil  the  high  seas 
from  the  northernmost  limits  of  Maine  to  the  utmost 
limits  of  Georgia ;  one  which,  iti  the  plentitude  of  its 
authority,  could,  for  all  national  purposes,  obliterate 
state  lines  and  rise  above  state  jurisdictions.  In  short, 
the  nation,  from  necessity,  was  instituting  a  govern- 
ment as  tiie  only  means  of  exercising  its  authority  and 
power  to  save  itself,  and  secure  the  blessings  of  liberty 
thereby  to  the  people  and  to  their  posterity. 

S  215.  The  state  governments  had  not  been  instituted 
by  the  authority  of  any  nation,  nor  for  the  purpose 

1  In  all  monarchical  governments,  -where  the  state  In  all  Its  sovereignty  and 
authority  is  represented  by  its  king,  the  maxim  is  •' the  king  nmer  dies-,"  by 
which  is  meant,  the  authority  of  the  nation  is  the  same,  whether  that  author- 
ity be  administered  by  one  king  or  another.  Tlie  Iting,  In  a  legal  sense,  is  the 
representative  of  sovereignty.  In  democratic  governments,  the  same  idea 
would  be  expressed  by  the  maxim,  "  tlui  people  never  die,"  or,  in  plainer  terms, 
"the  public  never  die,!'  thereby  representing  the  continuity  of  national  sover- 
eignty in  the  corporate  body  of  the  nation. 
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of  administering  national  authority.  They  had  b&^  ^ 
improvised  during  the  revolutionary  struggle  by  the 
people  of  the  respective  colonies,  who,  when  they 
renounced  their  allegiance  to  the  British  government, 
were,  as  communities,  without  national  recognition  or 
national  relations.  These  colonies  took  the  name  of 
states,  not  in  the  sense  of  nations.  Ehode  Island  and 
the  Providence  plantations  were  never  supposed  to  be  a 
nation,  or  to  have  the  incidents  of  nationality,  or  the 
rights,  prerogatives  and  powers  of  a  nation.  There 
never  was  a  time  when  the  United  States  were,  sup- 
I)osed  to  constitute  more  than  one  nation,  although, 
since  the  revolution,  there  has  never  been  less  than 
thirteen  separate  and  independent  states.  Prior  to  the 
institution  of  the  general  government  by  the  people  of 
all  the  states,  acting  in  virtue  of  their  inherent  author- 
ity as  a  nation,  there  was  no  organized  government  to 
question  the  authority  of  the  state  governments.  All 
agree  that  the  people  of  Virginia,  as  a  colony  or  state, 
were  separate  from,  and  independent  of,  all  the  other 
states  or  colonies  as  such  ;  and  so  of  all  the  others.  So 
that,  in  respect  to  each  other,  as  local  political  govern- 
ments, they  were  sovereign  and  independent.  But  they 
had  not,  and  from  their  situation  never  could  have,  the 
absolute  sovereignty  and  independence  of  a  nation,  in 
respect  to  the  people  op  the  United  States,  by 
whose  proclamation  and  action  they  had  been  separated 
from  the  British  crown,  and  absolved  from  all  alle- 
giance to  the  British  government.  The  authority  of 
the  united  people  constituting  the  one  nation,  de  facto 
and  de  jure,  including  the  territory  and  people  of  all 
these  governments,  is  the  only  absolute  sovereign 
authority  ever  known  or  recognized  h,ere.  Nationality 
was  the  achievement  of  all ;  and,  hence,  national  sover- 
eignty belonged  to  all,  and  could  be  exercised  only  by 
those  authorized  by  all  to  exercise  it.  And  the  people 
of  the  thirteen  colonies,  in  conventions  called  for  that 
purpose,  ordained  and  established  this  constitution  to 
secure  the  blessings  of  liberty  to  all,  as  members  of  the 
nation. 

S  216.  Whenever  the  sovereignty  and  independence 
of  the  several  states  are  spoken  of  in  this  treatise,  it  is 
to  be  understood,  that  State  sovereignty  and  independ- 
ence is  only  relative,  not  ^solute ;  that  is,  they  are  each 
sovereign  and  independent  in  respect  to  the  other,  biit 
not  in  respect  to  the  nation.    The  nation  alone  is 
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absolutely  sovereign  in  its  inherent  antbority;  and  can 
speak  from  tbat  absolute  sovereignty,  and  ordain,  in 
respect  to  these  states,  whatever  it  i)leases ;  and  its 
ordinance,  -when  once  recorded  as  the  will  of  the  nation, 
is  the  supreme  law,  anything  in  the  constitutions  and 
laws  of  these  states  to  the  contrary  notwithstanding. 

S  217.  In  the  internal  administration  of  the  nation, 
these  state  governments  have  been  preserved,  and  the 
sphere  of  their  administration  has  been  assigned,  in 
which  sphere  only,  they  have  jurisdiction  to  act.  But 
they  can  exercise  only  such  authority  as  remains  to 
them  after  the  nation  has  assigned  to  the  general  gov- 
ernment the  sphere  of  its  duties  and  i)owers.  The 
nation  as  such,  in  virtue  of  its  inherent  sovereignty, 
has  authority  to  transfer  to  the  general  government 
jurisdiction  over  any  subject  it  thinks  proper. 

§  218.  The  people  have  intrusted  the  states  with  the 
exercise  of  those  powers  essential  to  that  i)ortion  of 
internal  administration  which  remained  after  their  grant 
of  powers  to  the  general  government ;  not  because  of 
any  authority  or  right  on  the  ijart  of  the  state  to  claim 
the  exercise  of  such  powers,  but  because,  in  matters  of 
a  local  and  domestic  character  purely,  the  people  of  the 
state  are  supposed  to  know  best  what  the  particular  wel- 
fare of  those  interested  in  such  administration  demands. 
Such  local  jurisdiction  is  committed  exclusively  to  them, 
not  from  any  right  they  have  to  govern  as  states,  but 
from  the  policy  and  fitness  of  permitting,  as  far  as  pos- 
sible, those  whose  interests  only  are  affected,  to  have 
the  exercise  of  the  authority  to  govern  themselves  in 
that  respect.^ 

S  219.  By  dividing  the  internal  administration  be- 
tween the  general  and  state  governments,  giving  to 
each;  jurisdiction  over  such  subjects  as  from  the  nature 
of  things  more  properly  belong  to  them  respectively, 
the  democratic  principle  of  self-government  is  most 
aptly  applied,  in  securing  to  each  and  every  member  of 
the  nation  the  largest  amount  of  liberty,  and  the  high- 
est possible  secnrity  for  the  same.  Thus,  the  general 
and  state  governments  are  each  institutions  intrusted 

1  It  Is  a  principle  In  democratic  governments  to  realize,  as  fer  as  possible,  the 
Idea  of  self-goverument.  For  this  r(ip,son,  Instead  of  committing  the  entire 
Internal  admmistration  to  the  general  government,  it  ever  has  been  desmed 
most  fitting  and  proper  to  commit  to  the  people  of  each  state  the  exercise  of 
governmental  authority  over  subjects  peculiarly  their  own,  and  to  the  general 
government  jurisdiction  over  such  subjects  as  primarily  affected  the  welfare 
of  the  people  of  the  nation.  Upon  the  same  principle,  the  people  of  the  state," 
as  far  as  consistent  with  the  general  interests,  commit  the  government  of  cities 
and  towns  to  the  mHnlolpallty. 
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with  the  exercise  of  the  sovereign  authority  of  the 
nation,  so  a[>portioned  to  each  as  that  those  interested 
in  any  particular  subject  of  administration  control  it. 

S  220.  The  system  is  most  admirable.  There  is  but 
one  sovereignty  absolute,  existing  in  the  United  States, 
and  that  is,  the  sovereignty  of  the  nation.  It  neces- 
sarily excludes  all  other  sovereignty  absolute.  But 
there  are  several  institutions  within  the  United  States 
intrusted  with  the  administration  of  this  sovereign 
authority  over  certain  subjects  committed  to  them.  The 
general  government,  in  administration,  is  charged  with 
the  exercise  of  sovereign  authority  over  subjects  com- 
mitted to  its  jurisdiction.  The  state  government  is 
likewise  charged,  in  administration,  with  the  exercise 
of  sovereign  authority  over  what  remains.  But  neither 
government  possesses  any  sovereignty  of  its  own.  The 
authority  to  be  exercised  is  that  of  the  people  of  the 
United  States,  and  those  exercising  it  are  ever  responsi- 
ble to  them. 

S  221.  The  general  and  state  governments,  as  admin- 
istrative institutions,  are  a  part  of  the  same  national 
system.  There  is  but  one  authority  to'  be  administered, 
although  ther^  are  divers  administrations  of  such  au- 
thority adapted  to  the  subjects  thereof.  There  is  but 
one  nation,  and  it  possesses  and  occupies  every  inch  of 
territory,  and  embraces  every  subject  of  government. 
The  nation  is  a  unit  in  being,  in  mind,  in  purpose  and 
power,  unlimited  within  the  national  boundaries.  The 
agencies  by  which  it  administers  are  limited  to  the 
powers  committed  to  them.  There  is  neither  consolida- 
tion nor  division.  There  is  one  power  over  all,  with 
limited  administrations  suited  to  all. 

S  222.  By  the  national  constitution  the  state  govern- 
ments have,  in  some  respects,  been  ordained  as  agencies 
in  the  practical  administration  of  the  general  govern- 
ment. Thus,  the  representatives  in  congress  are  to  be 
chosen  by  the  people  of  the  several  states,  having  the 
qualifications  requisite  for  electors  of  the  most  numer- 
ous branch  of  the  state  legislature.'  The  senate  is  to 
be  composed  of  two  senators  from  each  state,  chosen  by 
tlie  legislature  thereof.*  Each  state  is  to  appoint,  in 
such  manner  as  the  legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number  of  sen- 
ators and  representatives  to  which  the  state  may  be 
entitled  in  the  congress.^ 

1  Const. U.S., art. l,g 2.   sidem,  ?3.   3 Idem, art. 2, g  1. 
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g  223.  But  in  performing  these  oflBces  in  the  practical 
administration  of  the  general  government,  the  states 
act  in  virtue  of  the  authority  intrusted  to  their  exercise 
by  the  national  constitution,  and  not  in  virtue  of  any  ■ 
authority  inherent  in  the  states  themselves.  In  these 
respects,  the  states  have  been  constituted  national  agen- 
cies, to  exercise  administrative  authority  in  the  selection 
of  representatives  and  senators  in  congress ;  and  also 
in  selecting  electors  for  president  and  vice-president  of 
the  United  States.  But  all  must  agree  that  in  these 
respects  they  act  in  virtue  of  delegated,  and  not  of  origi- 
nal, authority.  All  must  agree  that  it  was  competent 
for  the  people  to  have  vested  the  exercise  of  such 
authority  in  the  general  government  had  they  thought 
proper  to  have  done  so. 

%  224.  The  idea  of  separate  original  sovereignties  in 
the  national  and  state  governments,  or  in  the  nation 
and  states,  is  an  erroneous  and  dangerous  one.  The 
anticipated  conflict  between  the  two  authorities,  has 
ever  created  visions  of  state  and  national  ruin.  The 
only  dangers  which  have  seriously  threatened  the  de- 
struction of  the  nation,  ai?d  the  consequent  loss  of 
security  and  liberty  to  its  people,  have  arisen  from  this 
erroneous  idea  of  original  sovereignty  in  the  states, 
and,  consequently,  of  a  natural  antagonism  of  rights, 
interests  and  authority  between  two  separate  original 
sovereignties,  occupying  the  same  territory,  and  embrac- 
ing the  same  people. 

S225.  These  anticipated  conflicts  of  authority  between 
the  general  and  state  governments,  which  have  created 
in  many  minds,  serious  apprehensions  as  to  the  stability 
of  these  American  institutions,  are  the  natural  and 
instinctiverecognitionsof  theincompatibiiity  of  absolute 
sovereignty  in  two  distinct  governments,  each  occupy- 
ing the  same  territory,  and  embracing  the  same  subjects. 
It  is  the  judgment  of  common  sense  that  the  hypothesis 
is  in  itself  an  absurditv. 
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S  226.  At  its  commencement,  the  convention,  which 
drafted  the  constitution,  while  it  was  in  committee 
of  the  whole  on  the  state  of  the  American  union, 
resolved  that,  in  the  opinion  of  the  committee,  a  na- 
tional government  ought  to  be  established,  consisting 
of  a  supreme  legislative,  judiciary  and  executive.^  The 
convention  acted  upon  this  suggestion,  and  divided  the 
internal  administration  of  the  government  into  three 
departments ;  committing  to  one  the  authority  to  legis- 
late, to  another  the  authority  to  adjudicate,  and  to  a 
third  the  authority  to  execute  the  laws."* 

S  227.  These  several  departments,  in  the  exercise  of 
the  special  powers  committed  to  them  respectively,  are 
independent  of  each  other,  and  collectively  constitute  the 
government;  that  is,  they  exercise  all  the  authority  of 
the  government  for  purposes  of  internal  administration 
through  their  several  departments.  The  government 
can  exercise  legislative  authority  only  through  congress, 
to  which  the  legislative  authority  of  the  government  is 
committed.  It  can  ascertain  and  apply  the  laws  only 
through  the  judiciary,  to  which  the  judicial  powers  of 
the  government  are  committed.  It  can  execute  its 
orders,  judgments  and  decrees,  or  enforce  the  observ- 
ance of  the  laws  generally,  only  through  the  executive, 
to  which  department  the  executive  powers  of  the  gov- 
ernment are  committed.  It  is  not  to  be  supposed, 
because  each  department  is  intrusted  with  the  exercise 
of  supremo  authority  in  its  appropriate  sphere  of  duty, 
that,  therefore,  there  are  three  sovereignties,  or  that 
sovereignty  is  divided  between  these  three  departments. 
The  government  is  intrusted  with  the  exercise  of  the 
sovereign  authority  of  the  people  to  legislate  through 
congress ;  to  adjudicate  through  the  supreme  court,  and 
such  inferior  courts  as  congress  shall  establish ;  and  to 
execute  the  laws  through  the  president  of  the  United 
States. 

1 1  Llpp.  Ell.  Deb.,  151.  ,*>,    tt  , 

a  "  All  legislative  powers  herein  granted  shall  vest  in  a  congress  or  tne  uni- 
ted States,  which  shall  consist  of  a  Senate  and  a  house  of  representatives." 
(Art.  1,  i  1,  Const.  U.  S.)  r  .*  ^  a*  *       <> 

"The  executive  power  shall  be  vested  in  a  president  of  the  united  btates  or 
America."    (Art.  2, 1 1,  Const.  U.  S.) 

"The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme 
court,  and  such  inferior  courts  as  the  congress  may  from  time  to  tune  ordain 
and  establish."   (Art.  3,  g  1.) 
14 
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§  228.  It  is  essential  to  the  perfection  of  admin- 
istration, that  the  legislative,  judicial  and  executive 
departments  should  be  independent  of  each  other.  The 
proper  administration  of  g-overumental  authority  re- 
quires the  exercise  of  the  highest  wisdom,  the  greatest 
prudence,  the  strictest  virtue,  and  the  loftiest  pariotism, 
to  make  it  what  it  ought  to  be,  as  the  educatijiig,  devel- 
oping, pi^otecting,  sustaining  and  governing  power  of 
the  nation.  Wben  it  legislates,  its  laws  should  be  cal- 
culated to  beuBlit  as  many  as  possible,  without  injuring 
any;  therefore,  it  should  have  the  wisdom  and  tlie 
priidenca  to  ascsrtain  what  laws  are  needed,  and  wliat 
Avill  ba  tha  probable  elfdct  of,  those  laws  in  tlieir  appli- 
cation to  the  people  they  are  to  govern.  The  judges 
who  interpret  and  apply  the  laws  to  individuals  and 
subjects,  should  have  the  wisdom  to  comprehend  them 
in  their  true  meaning  and  application;  to  ascertain  with 
judicial  certainty  the  occasions  of  their  application ; 
and  should  be  possessed  of  that  integrity  which  would 
make  them  blind  to  every  other  consideration  than  the 
doing  of  equal  and  exact  justice  to  individuals  and 
society.  And  he,  who  executes  these  laws  as  ascer- 
tained and  applied  by  judicial  determination,  ©r  in  any 
other  manner  required  by  law,  should  be  possessed  of 
firmness  of  mind,  integrity  of  heart,  and  kindness  and 
humanity  of  spirit,  so  that  ho  become  the  fit  repre- 
sentative of  the  dignity,  the  power,  and  the  good  will 
of  the  people,  who,  in  their  utmost  severity,  seek  the 
highest  good  of  all. 

S  229.  There  are  many  and  weighty  reasons  for  sepa- 
rating the  authority  to  be  exercised  liy  the  government 
into  these  independent  departments.  First,  the  several 
departments  are  each  distinct  in  their  nature,  and 
require  a  distinct  class  of  minds  havins;:  different  quali- 
fications, to  administer  them.  The^oSice  of  legislation 
will  necessarily  be. performed  by  a  changing  body  of 
men,  taken  from  the  various  classes  of  society,  to 
administer  for  a  Ijmited  time  as  members  of  the  legis- 
lature. In  democratic  governments,  this  is  one  of  the. 
essential  features  of  the  system.  They  must  come 
from  the  body  of  the  people,  that  they  may  know  their 
wants,  and  be  identified  with  their  interests.  They 
must  return  at  short  intervals  to  the  people,  that  they 
may  be  responsible  to  them.  They  must  be  taken  from 
the  various  arts,  occupations,  trades  and  professions, 
that  all  interests  may  be  represented  and  cared  for,  to. 
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the  end  that  laws  promotive  and  protective  of  each, 
maybe  enacted.  Snch,  necessarily,  mnst  be  the  general 
constitution  and  character  of  the  ]eglslative''assembly 
in  all  democratic  governments.  Farmers  understand 
best  the  interests  of  agriculture;  mechanics  under- 
stand best  what  belongs  to  their  particular  trade; 
merchants-  know  best  what  provisions  are  required 
to  facilitate  exchange  of  commodities.  Each  of  the 
learned  professions  best  comprehend  their  respective 
professional  interests.  But  neither  farmers,  mechanics, 
tradesmen  or  artists,  know  best  how  to  frame  a  law, 
promotive  or  protective  of  their  interests,  without  inter- 
fering or  injuriously  affecting  others.  There  will  be,  in 
the  legislative  assembly,  legal  minds  accustomed  to  the 
forms  of  legal  definition  and  expression ;  there  will  be 
statesmen  who  can  comprehend  the  general  scope  and 
effect  of  any  particular  law  proposed,  and  they  will  aid 
in  embodying  the  ideas  of  the  various  niembers  repre- 
senting the  various  interests,  in  legal  form,  with  suitable 
restrictions  and  limitations,  so  that  the  laws  enacted 
may  do  much  good  and  no  harm. 

§  230.  But  these  legislative  assemblies  are  composed 
of  men  often  influenced  by  particular  interests ;  subject 
to  be  controlled  by  combinations  which  unite  many 
separate  measures  for  the  purpose  of  secnring.  a  major- 
ity for  each ;  and  in  many  ways  they  are  influenced  to 
act  hastily,  from  impulse,  interest,  popular  excitement 
and  the  like,  which  tend  to  defeat  the  exercise  of  that 
wisdom,  prudent  foresight  and  calm  judgment,  so  essen- 
tial to  correct  legislation  for  the  welfare  of  individuals 
and  society.  For  these  and  similar  causes,  laws  enacted 
by  legislative  assemblies  are  not  always  wise  and  just ; 
do  not  always  tend  to  the  well-being  of  society.  Some- 
times they  are  in  violation  of  the  fundamental  principles 
of  justice.  If  laws  thus  enacted  were  to  be  adjudicated 
and  applied  by  the  same  body,  subject  to  the  same  influ- 
ences and  impulses;  controlled  by  the  same  interests, 
the  well-being  of  individuals  and  society  would  be  in 
great  danger;  and  the  government,  instituted  to  foster 
and  protect  the  best  interests  of  society,  would  become 
its  most  dangerous  oppressor. 

g  231.  The  constitution  of  the  judicial  office,  and  the 
requisite  character  and  condition  of  the  judges  are  very 
different.  The  judgesare  selected  from  a  class  of  men 
familiar  with  the  principles  by  which  rights  are  to  be 
determined,  and  justice  to  be  ascertained  and  applied. 
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By  a  long  course  of  studying  the  constitution  and  laws, 
they  acquire  a  knowledge  and  discipline  suited  to 
accurate  determination.  In  practice,  the  judge  is  not 
allowed  to  sit  in  cases  where  he  has  even  the  remotest 
interest;  or  is  within  the  uinth.degree  of  consanguinity, 
or  in  any  manner  akin  to  either  party..  By  his  position 
as  a  ju(ige,  he  is  removed  from  all  excitement  or  popur 
lar  influence,  and  in  the  discharge  of  his  duty  he  has 
only  to  ascertain  the  facts  and  apply  the  law  thereto  ; 
bub  in  all  other  respects,  as  the  symbol  of  justice,  he  is 
required  to  be  blind. 

§232.  Such  being  the  constitution  of  the  legislative 
and  the  judicial  departments  respectively,  and  such  the 
characters  and  qualiflcatious  of  their  respective  mem- 
bers, it  cannot  be  doubted,  that  the  interest  of  all 
requires  them  to  be  thus  separated  and  made  independ- 
ent each  of  the  other..  Then  should  the  legislature  enact 
a  law  obnoxious  to  the  principles  of  justice  as  secured 
by  the  constitution,  it  would  be  powerless. for  mischief. 
Before  such  law  could  be  enforced,  it  would  necessarily 
be  subject  to  the  strictest  scrutiny  of  learned  ancl 
impartial  judges,  authorized  to  examine  into  its  validity 
and  pronounce  upon  its  constitutionality;  required  to 
ascertain  judicially  the  existence  of  facts  demanding  its 
application;  and  the  deliberate  and  impartial  judgment 
of  the  court  in  respect  thereto. 

S  233.  The  same  considerations  calling  for  the  sepa- 
ration and  independence  of  the  legislative,  judicial  and 
executive  departments,  also  require  that  the  legislature 
itself  should  be  separated  into  two  distinct  branches.^ 
One  branch  comes  directly  from  the  people,  and  repre- 
sents them  in  all  their  various  I'ights  and  interests.  It 
is  emphatically  the  popular  branch  of  the  legislature,  in 
which  the  people  speak  from  every  trade,  occupation, 
profession  and  interest.  It  is  the  most  numerous  branch, 
coming  from  and  returning  to  the  people  every  two 
years,  that  it  may  ever  be  fresh  from  their  presence. 
This  branch  is  democratic  in  an  eminent  degree ;  and  is 
characterized  by  the  universality  of  the  interests  of 
society  represented  by  it,  rather  than  by  its  wisdom  and 
discretion  in  such  representation.    It  is  better  fitted  for 

1  "  The  house  of  representatives  shall  be  composed  of  members  every  second 
year  by  the  .people  of  the  several  states;  and  the  electors  in  each  state'shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislature."  (Art.  1, 8  2,  Const.  U.  S.) 

"The  senate  of  the  United  States,  shall  be  composed  of  two  senators  from 
each  state,  chosen  by  the  legislature  thereof,  for  six  years :  and  each  senator 
shall  have  one  vote."  (Art.  1,  5  3,  Const.  U.  S.) 
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proposiiig  subjects  for  legislative  action  than  for  matur- 
ing legislation  upon  those  subjects.  Experience  has 
demonstrated  the  utility  of  adding  another  body  as  a 
branch  of  the  legislature,  distinguished  more  for  its 
■wisdom,  gravity  and  prudence,  than  for  its  numbers, 
nearness  to,  or  freshness  from,  the  body  of  the  people. 
This  is  considered  the  aristocratic  branch,  designed  as  a 
check  upon  the  hasty,  immature  and  indiscreet  legis- 
lation, of  the  more  popular  branch.  In  one  sense  the 
senate  is  figuratively  composed  of  the  honored  fathers 
of  the  nation,  while  the  house  consists  of  the  sons 
thereof.^ 

§  234.  In  the  legislature  thus  constituted,  it  is  expected 
that  the  assembly  or  house  of  representatives  will  rep- 
resent the  people  in  their  individual  and  social  interests; 
will  propose  all  necessary  measures  to  secure  them  in 
the  exercise  and  enjoyment  of  their  respective  rights ; 
and  that  the  respective  members  will,  according  to  their 
wisdom  and  ability,  be  faithful  to  their  particular  con- 
stituencies. It  is  expected  that  the  upper  house  or 
senate  will  more  particularly  represent  the  Avisdom, 
prudence,  discretion  and  dignity  of  the  state  or  nation, 
in  the  exercise  of  its  legislative  authority.  In  its  con- 
stitution it  does  not  profess  to  be  democratic ;  it  was 
instituted  as  a  check  upon  the  centrifugal  tendencies  of 
the  extreme  democracy  of  the  house  of  repre.sentatives, 
and  it  is  one  of  its  particular  offices  to  bring  to  the  test 
of  wisdom  and  prudence,  the  enactments  of  the  other 
house.*  The  senate  is  composed  of  two  from  each  state, 
who  are  elected  by  the  legislatures  of  their  respective 
states,  and  hold  their  ofSce  for  the  term  of  six  years. 
As  a  governmental  body  it  never  ceases  to  exist,  but  the 
house  of  representatives  is  renewed  every  two  years.' 

1  "  The  person  appointed  "  to  the  senate  "  must  be  at  least  thirty-five  years 
of  age,  have  been  a  citizen  of  the  United  States  nine  years,  and  at  the  time  of 
his  election,  he  must  be  an  Inhabitant  of  the  state  by  which  he  shall  be  chosen. 
The  senatorial  trust  requiring  great  extent  of  information  and  stability  of 
character,  a  mature  age  is  requisite ;  participating  immediately  in  some  of  the 
transactions  with  foreign  nations,  it  ought  to  be  exercised  by  those  who  are 
thoroughly  weaned  from  the  professions  and  habits  incident  to  foreign  birth 
and  education.  The  term  of  nine  years  is  a  reasonable  medium  between  total 
exclusion  of  naturalized  citizens,  whose  merits  and  character  may  claim  a 
share  of  public  confidence,  and  an  hasty  admissioii  of  them,  which  might  pos- 
sibly create  a  channel  for  foreign  influence  in  the  national  council."  (Eawle  on 
the  Constitution,  p.  32;  Federalist  No.  62.) 

2  The  senate  forms  a  great  check  upon  'undue,  hasty  and  oppressive  legisla- 
tion. Public  bodies,  like  private  persons,  are  occasionally  under  the  dominion 
of  strong  passions  and  excitements ;  Impatient,  irritable  and  impetuous.  *  * 
Certain  popular  leaders  often  require  an  extraordinary  ascendency  over  the 
body,  by  their  talents,  their  eloquence,  their  intrigues  or  their  cunning. 
Measures  are  often  introduced  in  a  hurry,  and  debated  with  little  care,  and 
examined  with  less  caution."  (Story's  Com.  on  Const.,  §  550.) 

3  "  A  good  government  implies  two  things:  fidelity  to  the  objects  of  the  gov- 
ernment ;  secondly,  a  knowledge  of  the  means  by  which  those  objects  can  be 
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S  235.  The  institution  of  the  senate  as  a  branch  of 
the  legislature,  composed,  as  it  is,  of  members  removed 
from  the  direct  influence  of  the  people,  representing 
society  at  large  rather  than  particular  individuals  or 
districts,  with  their  personal  and  local  interests  and 
influences,  is  an  expression  of  the  deliberate  judgment 
of  the  nation,  that  it  is  unwise  and  unsafe  to  intrust 
the  exercise  of  the  law  making  power  to  the  exclusive 
direction  and  control  of  a  popular  assembly.  That 
there  are  times  when  the  people,  like  individuals,  require 
to  be  protected  from  their  own  indiscretions.  Although 
the  majority  are  usually  under  the  control  of  benevo- 
lence and  good  intentions;  yet  they  are  liable  to 
transgress;  and  there  should  be  provisions  suited  to 
such  emergencies' 

S  236.  Both  the  senate  and  house  of  representatives 
are  composed  of  citizens  of  the  United  States,  who  are 
themselves  subject  to  obey  the  laws  of  their  own  enact- 
ing ;  and  while  the  office  of  legislature  as  a  department 
of  government,  is  permanent,  those  who  administer 
therein,  remain  in  office  only  for  a  limited  period,  when 
they  are  succeeded  by  others.  It  is  not  to  be  supposed, 
therefore,  that  as  a  legislative  body,  they  will  seek  to 
accumulate  power  in  their  own  hands;  for  as  members 
of  that  body,  it  could  inure  to  their  benefit  but  for  a 
short  period ;  and  would  operate  to  their  disadvantage 

best  attained.  It  was  suggested  that  in  the  American  government  too  little 
attention  had  been  paid  to  the  last;  and  that  the  establishment  of  a  senate 
upon  a  proper  basis,  would  greatly  increase  the  chances  of  fidelity,  and  of  wise 
and  safe  legislation.  What,  It  was  asked,  are  all  the  repealing,  explaining  and 
anaending  laws,  which  fill  and  disgrace  our  voluminous  codes,  but  so  many 
monuments  of  deficient  wisdom ;  so  many  impeachments  exhibited  by  each 
succeeding  agai,nst  each  preceding  session ;  so  many  admonitions  to  the  people 
of  the  value  of  those  aids  which  may  be  expected  from  a  well  constituted  sen- 
ate."  (Story's  Com.  on  Const.,  §  564.) 

"  A  senate  duly  constituted  would  not  only  operate  as  a  salutary  check  upon 
the  representatives,  but  occasionally  upon  the  people  themselves,  against  their 
own  temporary  delusions  and  errors.  The  cool,  deliberate  sense  of  the  com- 
munity, ought  in  all  governments,  and  actually  will  in  all  free  governments, 
ultimately  prevail  over  the  views  of  their  rulers.  Bat  there  are  partiqialar 
moments  In  public  affairs,  when  the  people,  stimulated  by  some  IrregiiMf  ^pas- 
slon  or  some  illicit  advantage,  or  misled  by  the  artful  misrepresentations  of 
Interested  men,  may  call  for  measures  which  they  themselves  will'Sifteward 
be  most  ready  to  lament  8.nd  condemn.  In  these  critical  momenis  how  salu- 
tary will  be  the  interference  of  a  body  of  respectable  citizens,  chosen  without 
reference  to  the  exciting  cause  to  check  the  misguided  career  of  public  oplJtton 
and  to  suspend  the  blow  until  reason,  justice  and  truth,  can  regain  their 
authority  over  the  public  mind."  (Idem,  J56S;  Federalist  No.  63.) 

1  "  John  Adams  In  his  defense  of  the  American  constitution,  letter  6,  pp.  215, 
216,  holds  this  language :  '  If  we  should  extend  our  candor  so  far  as  to  own  that 
the  majority  of  mankmd  are  generally  under  the  dominion  of  benevolence  and 
good  intentions ;  yet  it  must  be  confessed  that  a  vast  majority  frequently  trans- 
gress; and  what  is  more  decidedly  in  point,  not  only  a  maJority,'but  alniost 
ajll,  confine  their  benevolence  to  their  families,  relations,  personal  friends, 
parish,  village,  city,  county,  province;  and  that  very  few  indeed  extend  it 
Impartially  to  the  whole  community.  Now  grant  but  this  truth  and  the  question 
Is  decided.  If  a  majority  are  capable  of  preferring  their  own  vrivate  interests 
or  that  of  their  families,  counties  and  party,  to  tliat  of  the  nation  collectively, 
some  provision  must  be  made  in  the  constitution  in  favor  of  justice,  to  compel 
all  to  respect  the  common  right,  the  public  good,  the  universal  law,  in  prefer- 
ence to  all  private  and  partial  considerations." 
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as  citizens  both  while  in  office  and  also  after  their  term 
had  expired. 

§  237.  There  are  many  weighty  reasons  for  instituting 
this  independent  body  as  a  branch  of  the  national  legis- 
lature, unnecessary  to  be  considered  in  this  place.  It 
has  been,  and  is  claimed  that  the  senate  particularly 
represents  the  interests  of  the  several  states  as  such, 
and  stands  as  a  shield  between  the  people  of  the  nation, 
or  of  the  government  they  have  instituted,  and  the 
respective  state  governments.  The  soundness  of  tbis 
position  is  not  readily  perceived.  It  seems  to  assume 
that  the  state  governments  are  in  danger  of  being 
invaded  by  the  people  of  the  nation,  because  of  some 
natural  incompatibility  between  the  state  and  nation  ; 
and  that  the  state,  being  small  and  weak  compared  with 
the  nation,  needs  to  be  protected  by  a  council  of  semi- 
erabassadors  in  the  persons  of  the  senators  of  the 
United  States.  This  hypothesis  has  no  real  foundation 
in  fact.  Every  national  citizen  is  likewise  a  state  citizen ; 
and  national  and  state  interests  are  so  interwoven  in 
each  citizen,  that  he  is  equally  interested  in  maintaining 
the  just  authority  of  each  government.  The  national 
government  is  as  much  his  own  as  the  state  govern- 
ment, created  in  the  same  manner,  by  the  same  authority 
and  for  the  same  general  purpose.  It  differs  in  the 
subjects  and  in  the  ektent  of  its  jurisdiction,  in  the  same 
degree  that  the  subjects  of  national  welfare  differ  in 
their  nature  and  extent  from  the  more  local  affairs  of 
the  state.  The  powers  to  be  exercised  by  the  general 
government  are  particularly  specified  in  the  grant,  while 
those  to  be  exercised  by  the  states  are  merely  described 
as  the  powers,  not  granted,  &c. 

S  238.  The  general  and  state  governments  are  a  part 
of  one  and  the  same  system,  instituted  by  one  and  the 
same  people,  having  one  and  the  same  general  duty 
to  perform  for  the  people.  Every  national  citizen  is 
necessarily  connected  with  business  and  interests  of  a 
domestic  character;  and  there  is  but  one  class  of  iusti- 
tutious  in  this  country  that  can  administer  to  his 
necessities  in  respect  to  those  subjects.  That  branch  of 
internal  administration  is  by  common  consent,  as  well 
as  by  particular  regulation,  committed  to  state  admin- 
istration. And  the  state  governments  are  as  absolute 
in  the  exercise  of  their  authority  within  the  limits  of 
their  respective  jurisdictions,  as  is  the  general  govern- 
ment within  its  particular  sphere ;  and  every  national 
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citizen  is  as  much  interested  in  preserving  intact  the 
jurisdiction  of  the  several  state  governments  as  he  is 
tliat  of  the  general  government.  Therefore,  the  idea 
of  danger  of  encroachments  of  national  power  upoti 
state  authority,  is  without  any  foundation  in  philosophy 
or  fact.  If  there  is  any  danger  of  encroachment  by 
pne  government  upon  the  jurisdiction  of  the  other,  that 
danger  is  to  be  found  in  the  local  and  petty  disposition 
of  the  states  to  assert  and  maintain  authority  over  sub- 
jects affecting  the  nation  at  large.  All  real  danger  to 
the  welfare  of  the  people,  hitherto  experienced,  has  come 
from  that  source. 

g  23!).  But  it  is  no  part  of  the  constitutional  duty 
of  the  senators  of  the  United  States  to  represent  the 
political  rights  and  interests  of  their  particular  state 
governments  as  political  institutions;  nor  can  they  do 
so  practically,  because  the  state  governments  have  no 
political  interests  or  rights  separate  from  the  people,  to 
be  represented  in  the  general  government  or  elsewhere. 
Tbe  senate  have  no  special  jurisdiction  in  respect  to  the 
local  interests  of  the  several  states,  and  no  special 
duties  to  perform  in  respect  to  them.  The  senate  is  a 
branch  of  the  national  legislature,  and  was  so  consti- 
tuted for  the  greater  security  of  the  people  of  the  nation 
at  large,  and  not  of  the  states  in  particular. 

§  240.  The  manner  in  which  the  senate  is  constituted, 
proves  that  it  is  not  designed  to  be  strictly  a  representa- 
tive body.  The  number  of  senators  to  which  the  people 
of  a  state  are  entitled  under  the  constitution,  has  no 
reference  to  the  population  of  the  state.  Delaware, 
with  her  three  counties  and  a  population  of  one  hun- 
dred and  twelve  thousand,  has  as  potent  a  voice  in  the 
senate  of  the  United  States  as  Few  York  with  her  four 
millions.  The  people  of  Delaware  and  the  people  of 
New  York  are  represented  in  the  house  of  representa- 
tives in  proportion  to  their  respective  population ;  and 
.representation  extends  only  to  the  house.  The  senators 
are  elected  by  the  state  legislatures,  not  to  represent  the 
people  of  the  state  as  national  constituents,  but  to  rep- 
resent the  wisdom,  prudence,  foresight  and  dignity  of 
the  state,  in  a  department. of  the  general  government 
where  the  legislative  action  of  the  immediate  represent- 
atives may  be  brought  under  their  examination  and 
review  before  it  becomes  binding  as  law.^ 

1  As  legislation  may  act  upon  the  whole  community,  and  Involve  Interests 
of  vast  difficulty  and  complexity,  and  require  nice  adjustm.ents  and  compre- 
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S  241.  The  bonse  of  representatives  is  composed  of 
maiubers  cliosoa  every  second  year  by  the  people  of  the 
several  states ;  and  they  are  elected  by  those  citizens 
who  have  the  qnaliflcations  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legislature.^  In 
theiaterual  administration  of  .government,  the  general 
and  state  governments  are  a  part  of  the  same  system  ; 
and,  consequently,  the  .same  reasons  for  dividing  the 
legislatures  into  two  independent  branches,  apply  as 
well  to  the  state  as  to  the  general  government.  Thus 
the  states  have  their  senate  and  house  of  represent- 
atives, making  the  former  aristocratic  in  structure,  and 
the  latter  more  democratic.  Therefore,  the  represent- 
ative branches  of  the  legislature  in  the  national  and 
state  governments,  are  composed  of  men  elected  by  a 
constituency  of  their  respective  states,  having  the  same 
electoral  qualifications. 

S  242.  By  this  provision  of  the  constitution  the  peo- 
ple have  committed  to  th6  state  governments  respect- 
ively, the  authority  to  determine  the  qualifications 
requisite  for  a  national  elector,  by  first  prescribing  the 
qualifications  essential  for  an  elector  of  the  most 
numerous  branch  of  the  state  legislature.  There  are 
substantial  reasons  why  the  qualifications  of  a  state 
and  national  elector  should  be  the  same.  But  it  may 
well  be  doubted  whether  they  are  sutficient  to  justify 
the  nation  in  putting  its  citizens  in  that  respect,  under 
the  exclusive  authority  of  the  state  governments. 

S  243.  Every  national  government  should  be  intrusted 
with  the  exercise  of  authority  to  determine  what  quali- 
fications are  essential  to  entitle  any  class  of  its  citizens 
to  participate  in  the  administration  of  its  authority. 
The  general  government  in  its  jurisdiction  and  by  its 
authority,  embraces  every  citizen  within  its  territorial 
limits ;  its  laws  are  equally  binding  itpon  all,  aiul  all 
are  required  to  bear  a  part  of  the  same  general  burdens 
in  its  support ;  therefore,  it  is  but  just  that  the  same 
classes  of  citizens  throughout  the  several  states,  should 
enjoy  equal  rights  in  the  exercise  of  administrative 

hensive  enactments,  it  is  of  the  greatest  consequence  to  secure  an  Independent 
review  of  it  by  different  minds,  acting  under  different  opinions  and  feelings, 
so  tliat  it  may  be  as  perfect  as  liuman  wisdom  can  desire.  An  appellate  jijris- 
diction,  therefore,  that  acts  and  is  acted  upon  alternately  in  the  exercise  of  an 
independent  revisory  authority,  must  have  thq  means,  and  can  scarcely  fail  to 

Sos-sess  the  will,  to  give  it  a  full  and  satisfactory  review.    (See  Story's  Com. 
oust.,  ?  537.) 

J  "  The  house  of  representatives  shall  be  composed  of  members  chosen  every 
second  yearby  the  people  of  the  several  states ;  and  the  electors  in  each  state 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous  branon 
of  the  state  legislature."  (Art.  1,  g  2,  Const.  U.  S.) 
15 
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authority.  This  can  be  secured  only  by  uniform  laws 
of  enfranchisement  and  disfranchisement  throughout 
the  nation. 

S  244.  The  right  to  participate  in  the  institution  and 
administration  of  civil  government,  is  herein  denomi- 
nated political,  as  distinguished  from  the  civil  rights  of 
members  of  society.^  These  two  classes  of  rights  are 
essentially  different  in  their  origin,  and  in  their  appli- 
cation to  individuals.  Civil  rights  are  incident  to  the 
individual,  derived  with  his  existence,  and  essential  to 
his  continued  well-being  and  ultimate  destiny.  These 
are  the  rights  of  the  individual  referred  to  in  "the  declar- 
ation of  independence  in  these  words,  "  We  hold  these 
truths  to  be  self-evident,  that  all  men  are  created  equal, 
and  endowed  by  their  Creator  with  certain  inalienable 
rights,  among  which  are  life,  liberty  and  the  pursuit  of 
happiness."  Political  rights  are  such  as  pertain  to  the 
individual  as  a  member  of  political  society,  and  have 
their  origin  in  society,  and  ban  be  exercised  by  those 
only  who  expressly  or  impliedly  are  authorized  by 
society  to  exercise  them.  In  short,  civil  or  natural 
rights  are  inherited,  political  rights  are  acquired.  The 
former  are  the  gift  of  God  to  man,  and  are  inalienable; 
the  latter  are  the  gifts  of  society  to  man,  and  may  be 
forfeited  when  their  continuance  becomes  incompatible 
with  the  safety  and  well-being  of  society.  Hence  the 
right  of  voting  is  called  a  franchise — some  right  con- 
ferred by  government  upon  the  individual,  which  he  did 
not  before  possess ;  and  the  individual  thus  acquiring 
the  right,  is  said  "  to  be  enfranchised." 

§  245.  Political  rights  have  their  origin  in  the  neces- 
sity for  a  government  by  which  the  public  authority 
must  be  exercised ;  which  necessity  is  ever  present  with 
society.  And  these  rights  are  to  be  exercised  in  the 
institution  and  administration  of  government  as  a  social 
necessity.  They  belong  to  society,  and  not  to  the  indi- 
vidual ;  as  the  individual  can  neither  possess  or  exer- 
cise them  except  in  society  and  as  a  member  thereof. 
These    political    rights,  or,  more   properly    speaking, 

1 1  prefer  to  use  the  term  civil  rights  In  such  a  sense  as  to  embrace  the  natu- 
ral rights  of  the  Individual  as  defined.  (Ante,  8J  40, 41  and  notes.)  I  denominate 
the  right  to  participate  in  the  Institution  and  administration  of  government 
political,  because  it  has  Its  origin  in  political  necessity.  The  right  to  vote  is 
a  political  right,  because  voting  is  a  governmental  act;  and  the  individual  who 
exercises  that  right,  participates  in  the  government  of  others  as  well  as  of 
himself.  This  right  to  participate  in  the  administration  of  government,  by 
which  the  public  welfare  is  to  be  affected,  and  the  public  Interests  are  to  be 
controlled,  must,  necessarily,  come  from  the  public.  Hence,  the  exercise  of 
this  right  must  be  confined  to  such  classes  as  are  deemed  by  the  public  worthy 
to  be  Intrusted  with  its  safety  and  welfare. 
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powers,  to  be  exercised'  by  the  individual  as  a  member 
of  an  enfranchised  class,  are  intrusted  to  him,  primarily 
for  the  benefit  of  society ;  and,  secondarily,  through 
the  well-ordered  state  of  society,  for  the  benefit  of  all  the 
members  thereof.  Hence,  government,  as  the  author- 
ized agent  of  society,  confers  the  exercise  of  political 
franchises  upon  such  classes  of  individuals  as  is  consist- 
ent with  ]^ublic  safety  and  welfare. 

S  246.  In  the  organization  of  government,  those 
members  of  society  by  whom  it  must  be  instituted  and 
administered  to  become  the  government  of  society,  have 
a  natural  right  to  exercise  the  powers  necessary  for 
such  purpose ;  which  right  has  its  foundation  in  natural 
necessity.  Those  members  of  society  whose  intelligence 
must  frame  the  governmental  structure ;  whose  strength 
must  defend  its  existence,  and  whose  means  must  sup- 
port its  administration,  by  their  majority  have  the 
natural  provisional  authority  to  determine  for  society 
by  whom  political  power  shall  be  exercised  in  the  insti- 
tution and  administration  of  the  government.  This 
provisional  authority  belongs  to  this  cl^ss  from  neces- 
sity, because  it  cannot  be  possessed  and  exercised  by 
any  other  as  a  class.  It  belongs  to  the  majority  of  this 
class,  from  the  same  necessity,  because  it  cannot  be 
exercised  by  a  minority  of  them,  and  to  require  a  greater 
number  than  a  majority  would  be  impracticable.  The 
right  to  exercise  this  political  authority  belonging  to 
society  as  essential  to  its  existence  and  well-being,  it  is 
a  duty  which  society  owes  to  its  individual  members  to 
enfr3,nchise  those  classes  only  who  will  be  likely  to  exer- 
cise the  authority  for  the  good  of  society,  and  through 
it,  for  the  welfare  of  the  members  thereof. 

S  247.  The  question  of  political  enfranchisement  must 
be  addressed  to  the  enlightened  and  honest  discretion 
of  those  intrusted  with  the  exercise  of  public  authority. 
Manifestly,  the  welfare  of  society  will  not  permit  uni- 
versal enfranchisement.  There  must  be  discriminations 
based  upon  competency,  discretion,  common  prudence, 
&c.,  for  it  is  to  be  remembered  that  whoever  is  enfran- 
chised, is  intrusted  with  the  exercise  of  a  power  which 
can  be  directed  to  the  subversion  of  society,  as  well  as 
to  its  improvement  and  well-being ;  and  government 
would  be  guilty  of  a  wrong,  not  only  to  society  at  large, 
but  to  those  wrongfully  enfranchised,  should  it  intrust 
the  exercise  of  political  power  to  a  class  who. would  use 
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it  so  ignorantly  or  so  corruptly  as  to  endanger  the  well- 
being  of  society. 

S  248.  The  most  democratic  governments,  in  their 
practical  operations,  are  obliged  to  observe  tliese  princi- 
ples. The  law  necessarily  has  determined  the  period 
of  legal  discretion  at  which  legal  infancy  terminates. 
Those  intrusted  with  the  exercise  of  legislative  authority 
are  obliged  to  fix  the  period  at  some  age ;  not  because 
there  is,  in  fact,  an  exact  period  of  age  at  which  all 
become  discreet,  and  before  which  none  become  so ;  but 
because  there  is  an  average  age  which  it  is  sui)posed 
embraces  more,  and  excludes  less,  discreet  persons  than 
any  other ;  it  is,  therefore,  fixed  npon  as  the  period 
of  legal  majority ;  and  is  made  one  of  the  necessary 
qualifications  for  political  enfranchisement.  The  neces- 
sary possession  of  this  discretion  on  the  part  of  those 
intrusted  with  the  exercise  of  governmental  authority, 
demonstrates  the  position  that  political  rights  do  not 
pertain  to  the  individual  as  being  natural  and  inherent. 
Thus,  every  democratic  government  prescribes  the  qual- 
ifications essential  to  the'exercise  of  these  rights,  and  its 
duty  to  society  and  to  the  individual  members  thereof 
requires  that  it  should  do  so.  The  exercise  of  the  elect- 
ive franchise  requires  judgment,  prudence,  discretion. 
Integrity  and  loyalty  in  selecting  persons  suitable  to 
administer  in  the  several  departments  of  government. 
Hence,  classes  characterized  as  not  possessing  compe- 
tency, as  idiots  and  insane  persons ;  as  not  possessing 
discretion,  as  infants ;  as  not  being  loyal,  as  traitors ; 
are  necessarily  excluded  from  the  exercise  of  the  voting 
franchise.  So,  also,  pei'sons  convicted  of  crimes  against 
society  are,  in  most  states,  by  such  conviction  and  judg- 
ment, divested  of  such  right.  It  is  requisite  as  an  act 
of  prudence,  and  of  safety  to  the  public,  that  those  who 
will  exercise  this  power  to  the  detriment  of  society 
or  government,  should  not  possess  it.  Hence,  rebels 
against  government,  traitors,  or  those  in  sympathy  with 
them,  £^re  unfit  persons,  as  a  class,  to  be  intrusted 
with  the  exercise  of  the  political  franchise. 

§  249.  Political  rights  belong  to  society  as  an  inci- 
dent of  its  existence ;  and  they  are  to  be  exercised 
only  in  the  manner  society,  by  its  fundamental  law,  or 
through  the  agency  of  its  government,  shall  ordnin.  It 
has  the  absolute  discretion  to  determine  to  what  classes 
of  individuals  the  exercise  of  political  rights  shall  be 
committed ;  and  it  can  limit  its  exercise  to  persons  pos- 
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sessing  any  particular  qualification,  and  can  determine 
at  pleasure  what  shall  amount  to  disqnalification.  Ifc 
lias  authority  to  limit  its  exercise  to  persons  of  a  certain 
age,  sex,  race,  color,  character  —  in  short,  to  any  quali- 
fication it  deems  discreet,  prudent,  wise,  just  and  safe  to 
adopt.'  Disloyalty  in  sentiment,  and  particularly  in 
conduct,  amountiug  to  treason,  are  peculiarly  natural 
disqualifications  for  the  exercise  of  the  political  fran- 
chise;  and.no  society  or  government  -which  permits 
disloyal  classes  to  participate  in  the  administration 
of  government  is  faithful  to  the  commonwealth.  As 
qualification  or  disqualification  extends  to  class,  and  not 
to  individuals,  except  through  the  class  to  which  they 
belong,  the  individual  can  have  no  vested  rights  in  the 
exercise  of  a  political  franchise;  and,  therefore,  cannot 
require  judicial  determination  to  invest  him  with,  or 
to  divest  him  of,  the  power  to  exercise  such  rights. 
Whether  he  belongs  to  the  enfranchised  or  disfranchised 
class  is  a  question  of  fact,  which  belongs  to  the  inspectors 
of  election  to  decide  at  the  polls,  when  the  individual 
presents  his  ballot.^ 

S  250.  Political  rights  belonging  to  society  aS  incident 
to  its  governmental  necessities,  they  are  conferred  on 
classes  with  sole  reference  to  their  qualifications  as 
members  of  society,  for  maintaining  by  their  votes,  the 
healthy  and  just  administration  of  the  government. 
Political  rights  are  not  conferred  on  individuals,  except 
as  members  of  an  enfranchised  class ;  nor  are  they 
denied  to  individuals,  except  as  members  of  an  unen- 
franchised class.  The  individual  convicted  of  a  crime 
and  sentenced  to  suffer  the  penalty  affixed  thereto, 
according  to  the  law  in  some  of  the  states,  thereby 
becomes  a  member  of  a  disfranchised  class,  and,  con- 
sequently, becomes  himself  disfranchised. 

§  251.  Government  disfranchises  only  by  classes.  Ifc 
is  ever  in  the  power  of  society,  to  determine  to  what 
classes  the  exercise  of  this  power  shall  be  committed, 

i  In  no  two  of  the  state  constitutions  will  It  be  found  that  the  qualifications 
of  the  voters  are  settled  upon  the  same  uniform  basis.  There  Is  the  most 
abundant  evidence  that  among  a  free  and  enlightened  people,  convened  tot 
the  purpose  of  establishing  their  own  forms  of  government  and  the^rights  of . 
their  owh  voters,  the  question  as  to  the  due  regulation  of  the  qualifications, 
has  been  deemed  a  matter  of  mere  state  policy,  and  varied  to  meet  the  wants, 
to  suit  the  prejudices,  and  to  foster  the  Interests  of  the  majority.  An  absolute, 
indefeasible  right  to  elect,  or  to  be  elected,  seems  never  to  have  been  asserted ; 
but  the  subject  has  been  freely  canvassed  as  one  of  mere  civil  polity,  to  be 
arranged  upon  such  a  basis  as  the  majority  may  deem  expedient  with  refer- 
ence to  the  moral,  physical  and  intellectual  condition  of  the  particular  state. 
(Story's  Com.  on  Const.,  J  582;  also  Dr.  Lleber's  Encyclopedia  Americana,  Art., 
Const.  U.  S.) 

J  The  subject  of  the  political  rights  of  Individuals  and  of  states  will  be  folly 
discussed  in  a  subsequent  chapter  on  state  governments. 
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and  to  what  classes  it  shall  be  denied.  And  in  deter- 
mining these  questions,  the  highest  good  of  society  is 
ever  to  be  kept  in  view ;  and  such  classes  only  should 
be  enfranchised  as  from  their  average  competency,  dis- 
cretion, prudence,  foresight,  integrity  and  virtue,  would 
justify  the  expectation  of  benefit  to  the  general  welfare, 
should  the  exercise  of  political  power  be  committed  to 
them  as  a  class.  And  upon  the  same  principle,  it 
becomes  the  duty  of  government  or  society  to  disfran- 
chise, or  leave  unenfranchised,  classes  whose  average 
competency,  discretion,  prudence,  foresight,  integrity 
and  virtue  would  justify  the  expectation  that,  to  enfran- 
chise or  leave  enfranchised  such  class,  would  tend  to 
subvert  society  or  prove  detrimental  to  public  interests 
and  the  general  welfare.  This  question  necessarily 
belongs  to  government  to  decide ;  and  it  rests  in  its 
discretion,  from  which  there  is  no  appeal,  except  to 
society  at  large,  to  determine  by  its  fundamental  law 
the  political  rights  and  powers  of  classes. 

§  252.  As  government  enfranchises  only  by  class,  it 
never  becomes  a  question  of  individual  right  to  enfran- 
chisement, or  of  individual  merit,  but  of  class  right  and 
class  merit.  The  class  of  legal  infants  would  furnish 
many  individuals  endowed  with  sufficient  discretion, 
judgment  and  prudent  foresight  to  justify  the  govern- 
ment in  intrusting  them  with  the  exercise  of  political 
rights ;  but  the  government  cannot  entertain  the  ques- 
tion of  individual  qualification  or  merit  in  distributing 
that  which  belongs  to  class,  because  it  necessarily 
becomes  impracticable  for  it  to  do  so. 

S  253.  As  political  rights  belong  to,  and  are  the  neces- 
sary incidents  of  every  political  society,  and  are  to  be 
exercised  only  for  the  political  welfare  of  such  society, 
there  are  certain  classes  in  society,  or  may  be  such,  as, 
from  the  nature  of  things,  must  remain  unenfranchised, 
or  must  become  disfranchised.  Thus,  society  cannot  with 
safety  enfranchise  any  but  its  own  citizens ;  hence,  for- 
eigners, legal  aliens  necessarily  remain  unenfranchised. 
There  may  be  individuals  of  the  class  competent,  both 
from  intelligence  and  love  of  country,  to  exercise  the 
franchise  in  such  a  way  as  to  benefit  the  public ;  but 
the  class,  notwithstanding,  must  remain  unenfranchised. 
The  individual,  to  gain  enfranchisement,  must  leave  the 
class  and  gain  admission  to  one  that  is  enfranchised. 
So,  also,  a  class  of  malcontents  may  rise  up  in  rebellion 
against  the  government  and  attempt  its  overthrow.    In 
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committing  the  crime  of  treason,  they  become  traitors ; 
■which  class,  from  the  natnre  of  things,  must  be  disfran- 
chised. The  public  sense  revolts  from  that  logic  which 
attempts  to  prove,  upon  constitutional  grounds,  that  a 
class  seeking  to  destroy  government  are  to  be  intrusted 
with  its  administration.  Treason,  in  all  countries  and 
under  all  governments,  is  political  death ;  and  no  one 
belonging  in  the  class  traitor,  has  any  political  life  or 
power. 

§  254.  Political  rights,  having  their  origin  in  the  social 
necessity  for  maintaining  government,  they  belong  only 
to  those  classes  of  society  who  are  faithful  to  that  end. 
No  one  can  claim  enfranchisement  on  personal  grounds. 
When  a  member  of  an  unenfranchised  class  asks  for 
personal  enfranchisement,  he  must  be  prepared  to  satisfy 
the  public  that  not  only  he  is  qualified  to  exercise  the 
franchise,  but  also  that  his  class  is  likewise  qualified ; 
and  he  must  be  prepared  to  abide  the  political  fate  of 
his  class,  or  leave  it. 

S  255.  From  these  considerations,  it  cannot  be  doubted 
that  every  national  government  should  possess  the 
power  requisite  to  determine  the  qualifications  essential 
to  entitle  its  citizens  to  participate  in  the  exercise  of  its 
administrative  authority.  The  principles  of  self-preser- 
vation, as  well  as  of  a  healthy  and  vigorous  adminis- 
tration, require  it.  'Ho  government  can  secure  fidelity 
in  its  administration  without  such  power.  Therefore,  in 
this  respect,  the  constitution  requires  amendment ;  and 
by  such  amendment,  the  question  of  national  enfran- 
chisement would  be  committed  to  the  general  govern- 
ment, where  it  properly  belongs.^ 

S  256.  The  legislative  authority  of  the  nation,  to  be 
exercised  by  the  general  government,  is  committed 
exclusively  to  congress,  which  is  to  be  composed  of  a 
senate  and  a  house  of  representatives.  The  members 
of  the  house  are  to  be  elected  by  the  people  of  the 
several  states,  having  the  qualification  of  electors  of 
the  most  numerous  branch  of  the  state  legislature.  The 
senate  is  to  be  composed  of  two  from  each  state,  who 
are  to  be  elected  by  the  state  legislature.^ 

1  See  a  further  discussion  of  this  subject  in  a  subseqent  chapter  on  the  duties 
and  powers  of  the  state  governments. 

2  All  legislative  powers  herein  granted  shall  be  vested  In  a  congress  of  the 
United  States,  which  shall  consist  of  a  senate  and  a  house  of  representatives. 
(Art.  1,  1 1,  Const.  U.  S.)  The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the  several  states,  and  the 
electors  In  each  state  shall  have  the  qualifications  reaulsite  for  electors  of 
the  most  numerous  branch  of  the  state  legislature.  (Art.  1,  8  Z>  idO  The 
senate  of  the  United  States  shaU  be  composed  of  two  senators  ffom  each  state, 
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'  g  257.  The  primary  object  of  the  people  of  the  United 
States  in  ordaining  and  establishing  the  coustitntion, 
was  to  institute  a  government,  independent  and  com- 
plete in  every  department  thereof,  to  which  the  exercise 
of  their  authority  to  govern  in  certain  matters  mighe 
be  committed.  As  a  department  of  that  government, 
a  supreme  legislature  became  indispensable ;  whicli 
body  the  constitution  requires  to  be  composed  of  two 
branches,  and  the  members  of  each  branch  to  have 
certain  specified  qualifications,  and  to  be  elected  by  cer- 
tain prescribed  constituencies.  But  the  times,  places 
and  manner  of  holding  the  elections  are,  by  the  consti- 
tution, made  subject  to  the  regulation  and  control  of 
congress,  except  as  to  the  place  of  choosing  the  sen- 
ators. ^ 

5  258.  The  propriety  of  making  the  times,  places  and 
manner  of  holding  these  elections  subject  to  the  regu- 
lation and  control  of  congress,  rests  upon  the  plain 
proposition,  that  every  government  ought  to  contain  in 
itself  the  means  of  its  own  preservation.  The  exclusive 
power  in  the  state  legislature  to  regulate  and  control 
elections  of  members  of  congress,  would  leave  the 
continued  existence  of  the  government  of  the  nation 
at  the  mercy  or  pleasure  of  the  states.  They  could 
destroy  the  legislative  branch  of  the  government  by 
neglecting  to  provide  for  the  election  of  members  to 
administer  in  that  department,  and  thus  effectually 
subvert  the  general  government.  It  is  no  answer,  to 
say  that  such  an  abuse  of  power  is  not  probable.  Its 
possibility  is  a  sufficient  reason  for  providing  against 
the  happening  of  such  an  event.  But  the  same  danger 
would  threaten  the  legislative  department  of  the  gov- 
ernment, should  the  state  legislatures  refuse  or  neglect 
to  choose  senators  according  to  the  requirements  of  rhe  ' 
constitution.  It,  can  hardly  be  doubted  that  the  people 
of  the  nation,  when  they  imposed  a  duty  upon  a  sub- 
ordinate institution,  the  exercise  of  which  they  made 
essential  to  the  continuance  of  the  government  ordained 
and  established  for  themselves  and  their  posterity,  that 
they,  expressly  or  impliedly,  gran  ted  the  power  toeuforos 
the  performance  of  such  duty. 

g  259.  The  constitution  provides  that  the  senate  shall 
be  composed  of  two  senators  from  each  state,  chosen 

chO'jen  by  the  legislature  thereof,  for  six  years,  and  each  senator  shall  have 
one  vote,  (Art,  l,  go,  la.) 

1  Art.  l,g  4,  Const.  U.S. 
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by  the  legislature  thereof;  that  if  vacaucies  happen 
during  the  recess  of  the  legislature,  the  state  executive 
may  liiake  temporary  appointments  until  the  meeling 
of  the  legislature,  which  shall  then  fill  such  vacancieSi* 
But,  supposing,  from  a  factious  Spirit  in  the  state  legis- 
lature, or  from  other  cause,  there  should  be  a  neglect  or 
refusal  on  the  part  of  this  national  agency  to  do' its 
duty  in  this  respect,  seeking  thus  to  subvert  the  general 
government  by  aiming  at  the  destruction  of  the  legis- 
lative department  thereof,  is  there  not  in  the  general 
government  legislative,  judicial  and  executive  authority 
sufficient  to  require  the  performance  of  a  duty  so  vital 
to  the  safety  and  welfare  of  the  nation?    Here  is  a 
duty  to  be  performed,  imposed  by  the  national  consti- 
tution  upon  the  incumbents  of  an  office,  who  have 
sworn  to  obey  it  as  the  supreme  law  ;  and  the  perform- 
ance of  which  duty  is  vital  to  the  existence  of  the  nation 
as  an  organized  and  potential  body.    The  performance 
of  this  duty  is  enjoined  upon  this  office  by  the  sovereign 
authority  of  the  nation  itself.    And  that  this  authority 
might  compel  obedience  to  its  requiretnents?,  the  nation 
created  a  supreme  legislative  office,  a  supreme  judicial 
office,  and  a  supreme  executive  office,  and  made  that 
constitution,  and  the  laws  made  in  pursuance  thereof, 
the  supreme  law,  anything  in  state  constitutions  and 
state  laws  to  the  contrary  notwithstanding.    Here,  then, 
is  a  constitutional  duty  to  be  performed  by  a  body  of 
officers  bound  by  oath  to  its  performance.    Here  is  a 
sui)reme  judiciary  invested  with  full  jurisdiction,  which 
extends  to  all  cases  in  law  and  equity,  arising  under 
this  constitution,  and  the  laws  of  the  United  States 
made  in  pursuance  thereof.    Here  is  a  supreme  legisla- 
ture empowered  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  the  powers  conferred  by  the 
constitution  upon  the  government,  or  upon  any  depart- 
ment thereof    Therefore,  it  cannot  be  doubted  that 
there  is  sufficient  authority  vested  in  the  several  depart- 
ments of  the  general  government  to  compel  the  per- 
formance of  any  duty  enjoined  by  the  constitution  of 
the  United  States  upon  any  office  or  officer,  state  or 
national. 

g  260.  It  is  no  answer  to  say  that  the  members  of  the 
legislatures  are  not  officers  of  the  nation,  and  are  not 
amenable  to  national  authority.  The  state  government 
exists  and  administers  by  permission  of  the  nation.    It 

1  Art.  2,  §  3,  Const.  U.  S. 
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has  jurisdiction  over  no  subject  which  may  not  be  taken 
from  it  at  the  pleasure  of  the  nation.  It  can  administer 
only  in  respect  to  those  subjects  left  to  it  by  the  people 
of  the  nation.  The  form  of  its  administration  is  subject 
to  the  supervision  of  the  general  government ;  and  no 
one  can  administer  in  any  of  its  departments  without 
first  taking  an  oath  to  support,  in  his  administration 
as  such  oflScer,  the  constitution  of  the  United  States. 
Every  requirement  of  the  national  constitution  is  the 
supreme  law,  by  which  they  are  to  be  governed,  whether 
as  oflacers  or  private  citizens.  Every  duty  thereby 
enjoined  upon  them  is  supremely  obligatory,  and  may 
be  enforced  by  proper  authority,  independent  of  the 
constitutional  or  legislative  authority  of  the  state. 
Therefore,  it  is  not  true,  that  state  officers  are  not 
amenable  to  national  authority  in  respect  to  duties 
imposed  upon  them  by  the  constitution  of  the  United 
States.  In  respect  to  such  duties  they  are  charged  with 
the  execution  of  a  national  trust — one  which  they  can 
execute  only  by  national  authority ;  and  for  the  faithful 
performance  of  such  trust  they  are  responsible  to  the 
nation. 

§  261.  The  necessity  calling  for  the  institution  of  the 
general  government  to  exercise  the  authority  of  the  na- 
tion in  respect  to  matters  committed  to  its  jurisdiction, 
required  that  the  government  thus  instituted  should  be 
independent  of  all  other  governments  in  maintaining 
its  existence  and  administering  the  authority  committed 
to  it.  It  would  have  defeated  the  end  of  its  institu- 
tion to  have  made  it,  in  the  administrative  authority  of 
any  of  its  departments,  subject  to  an  adverse  will, 
which  might,  at  pleasure,  disorganize  its  existence  or 
arrest  its  constitutional  action.  It  is  not,  therefore,  to 
be  supposed  that  the  people,  in  the  institution  of  the 
general  government,  intended  to  make  its  continuance 
or  efficiency  dependent  upon  the  will  of  local  govern- 
ments, by  giving  to  these  governments  the  authority  to 
act  as  the  agents  or  instruments  of  the  nation  in  certain 
departments  of  governmental  administration.  It  was 
the  purpose  of  the  people  to  institute  a  government, 
having  a  supreme  legislature,  a  supreme  judiciary,  and 
a  supreme  executive  to  administer  for  the  nation,  exter- 
nally and  internally  in  respect  to  all  subjects  committed 
to  it.  Such  was  the  end  sought,  and  such  the  reason 
and  spirit  of  its  institution. 
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g  262.  Therefore,  while  the  constitution  commits  to 
the  states  the  authority  to  determine  the  qualifications 
requisite  for  electors  of  members  of  the  house  of  repre- 
sentatives, by  identifying  them  with  those  having  the 
qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature,  it  has  left  with  congress 
the  authority  to  prescribe  by  law  the  time  and  place 
of  holding,  and  the  mode  of  conducting  the  elections  of 
such  members ;  and  has  given  to  the  general  govern- 
ment authority  to  enforce  the  constitutional  guaranty 
of  a  republican  form  of  government  to  each  of  the 
states  ;  so  that  the  authority  of  the  general  government 
can  be  used  to  provide  for  the  election  of  members  to 
the  house,  should  the  state,  as  a  political  institution, 
neglect  or  refuse  to  do  its  duty  in  that  respect.  For 
while  the  state  continues  republican  in  form,  there  must 
be  a  class  of  its  citizens  having  the  qualifications  requi- 
site for  electors  of  the  most  numerous  branch  of  its  own 
legislature ;  and  those  electors,  or  such  of  them  as  think 
proper,  can  return  members  to  the  house  of  representa- 
tives under  such  regulations  as  congress  may  find  it 
necessary  to  prescribe.  And  should  a  state  legislature 
neglect  or  refuse  to  elect  a  senator  according  to  the 
command  of  the  constitution,  which  is  the  supreme  law 
of  the  state,  and  which  by  their  oaths  they  have  under- 
taken to  support  and  obey,  it  cannot  be  doubted  that, 
under  the  constitution  of  the  United  States,  there  is 
sufficient  authority  and  power  in  the  supreme  legis- 
lative, judicial  and  executive  departments  to  compel 
obedience.  The  nature  of  this  remedy  wUl  be  con- 
sidered when  the  state  governments,  together  with  their 
source,  authority,  duty  and  powers,  are  considered. 
When  it  is  remembered  that  absolute  sovereignty  belongs 
to  the  nation  alone ;  and  that  this  sovereignty  includes 
within  its  authoritative  jurisdiction  every  individual 
subject  or  citizen,  and  every  iota  of  governmental 
authority;  and  that  these  state  governments  are  but 
instruments  or  agencies  of  this  absolute  sovereignty  to 
administer  the  nation's  authority  in  matters  of  a  purely 
local  and  domestic  character,  except  so  far  as  by  the 
constitution  of  the  United  States  they  may  be  appointed 
to  the  execution  of  powers  pertaining  to  the  general 
welfare,  it  will  not  be  difficult  to  find  authority  in  the 
general  government  to  hold  these  local  agencies  of 
the  nation  to  a  strict  accountability  for  the  manner  in 
which  they  discharge  the  trusts  committed  to  them.   So 
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long  as  there  is  a  supreme  law,  binding  alike  upon  state 
legislatures,  state  judges  and  governors ;  and  there  is  a 
supreme  legislature,  a  supreme  judiciary,  and  a  supreme 
execntive,  which  are  authorized  to  speak  and'act  Oy  the 
will  ami  power  of  the  nation,  tiie  political  rebellion  of 
a  state  is  as  much  the  subject  Of  national  restraint  and 
control,  as  the  individual  rebellion  or  treason  of  the\  ^ 
citizen. 

§  263.  To  become  a  member  of  the  house  of  repre-  \  \ 
sentatives,  a  person  must  have  attained  to  the  age  of 
twenty-five  years,  and  must  have  been  a  citizen  of  the 
United  States  seven  years,  and  must  be  an  inhabitant 
of  that  state  in  which  he  is  chosen.  These  are  the  only 
qualitieations  imposed  by  the  constitution  as  essential 
to  membership  of  the  house.  It  is  designed  that  it 
should  be  eminently  a  democratic  body,  fresh  from  tlie 
presence  of  the  people  every  two  years  ;  consequently, 
that  it  should  be  familiar  with  the  needs  of  the  people 
of  every  class,  occupation,  trade,  profession  and  calling. 
Among  its  members  are  to  be  found  men  representing 
every  branch  of  industry,  as  farmers,  mechanics,  traders; 
and  professional  men  as  lawyers,  doctors  and  ministers ; 
so  that  all  classes  of  society  needing  the  fostering  hand 
and  protecting  care  of  the  government,  will  find  some 
one  in  this  body  to  speak  for  his  calling,  and  represent 
his  interest.  The  house  is  made  a  branch  of  the  legis- 
lature, that  the  will  of  the  people  may  enter  directly  into 
the  composition  of  the  laws  ;  that  through  this  branch 
they  may  compel  regard  to,  and  a  protection  of  the  public 
welfare,  as  pertaining  to  the  interests  of  all  classes. 

§264.  It  cannot  be  denied  that  so  numerous  and 
transient  a  body  as  the  house  of  representatives  in  con- 
gress, is  unfavorable  to  judicious  and  wise  legislation. 
That  a  majority  of  its  members  have  not  the  culture, 
discipline  or  information  necessary  to  constitute  a  body 
of  wise  and  discreet  legislators.:  Nor  is  it  necessary 
tliey  should  have.  As  a  body,  they  represent  the  wants 
and  wishes  of  the  people,  with  a  demand  that  the  legis- 
lation of  congress  shall  conform  thereto;  and  as  a 
branch  of  the  legislature,  they  have  power  to  enforce 
their  requirements.  They  do  not  represent  the  discre- 
tion or  wisdom  of  the  state  necessary  for  wise  and 
judicious  legislation.  They  were  not  constituted  for 
that  purpose.  The  house  is  constituted  with  reference 
to  the  wishes,  and  not  the  wisdom,  of  the  nation. 
Hence,  the  essential  feature  of  the  house  is,  that  the 
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members  shall  be  immediately  from  the  people,  with 
qnalificatiohs  sufficient  to  understand  and  represent 
their  wishes.  For  such  purpose,  it  is  sufficient  that  the 
member  has  attained  to  the  a^e  of  twenty-five  years ; 
and  to  prompt  him  to  be  faithful,  he  must  go  back  to 
the  people  every  two  years,  and  receive  their  judgment, 
and  learn  anew  tbeir  requirements. 

S  265.  It  is  no  disparagement  of  the  farmer,  mechanic 
or  tradesman  to  say  of  them  as  a  class,  that  they  have 
not  the  culture,  education  and  discipline  essential  for 
the  learned  professions,  or  for  discharging  the  duties 
devolved  upon  the  legislator  or  judge.  The  people  of 
the  nation;  being  themselves  farmers,  mechanics,  trades- 
men and  professional  men,  in  the  structure  of  the 
general  and  state  governments,  and  by  their  general 
and  local  laws,  have  affirmed  the  same  doctrine.  They 
have  deemed  it  necessary  to  secure  fidelity  to  their 
common  welfare,  by  reserving  to  themselves  a  place  in 
the  department  of  legislation  ;  but  they  have  never 
deemed  it  prudent  or  safe  to  intrnst  to  the  popular 
brancli  of  the  legislature  the  sole  powers  of  legislation. 
To  legislate  wisely  and  well  for  the  interests  of  all, 
requires  the  possession  of  an  educated  mind,  a  matured 
judgment,  a  prudent  foresight,  a  comprehensive  under- 
standing, and  calm  reflection — possessed  by  few  ;  and 
for  this  reason  the  people,  in  the  structure  of  the  legis- 
lative and  judicial  departments  of  government,  have 
sought  to  secure  the  aid  of  this  class,  in  the  senate  and 
upon  the  bench.  And  wherever  they  have  departed 
from  this  policy,  they  were  seduced  by  the  devices  and 
wiles  of  the  demagogue,  and  not  influenced  by  the  wise 
and  prudent  counsels  of  the  good,  or  the  dictates  of 
their  own  plain  common  sense. 

g  266.  This  principle  is  observed  in  the  practical 
organization  of  the  house  into  working  committees. 
Bach  interest  asking  for  legislative  aid  is  at  once  referred 
to  an  appropriate  committee,  which  consists  of  such 
members  of  the  house  as  are  supposed  to  be  competent, 
or,  at  least,  peculiarly  fitted  from  their  profession,  art, 
trade  or  calling,  for  the  discharge  of  the  particular  duties 
required.  This  organization  of  the  house  into  commit- 
tees appropriate  to  the  investigation  of  every  particular 
question  likely  to  arise  in  the  course  of  popular  legisla- 
tion, has  its  basis  in  the  recognition  of  the  principle, 
that  men  should  be  suited  by  qualifications,  for  the  par- 
ticular work  committed  to  their  execution. 
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S  267.  The  people  are  more  interested  in  wise,  prndent 
and  necessary  legislation ;  in  upright,  faithM  and  just 
administration  of  the  laws,  than  they  are  in  the  questions, 
by  whose  wisdom  have  they  been  framed,  or  by  whose 
judgment  have  they  been  administered.    Hence,  the 
highest  interests  of  the  people  require  that  the  qualities^ 
of  wisdom,  prudence,  foresight,  judgment  and  integrifcy,\ 
should  characterize  those  who  administer  the  govern-   \ 
ment ;  and  any  policy  which  tends  to  lower  the  standard, 
or  to  exclude  this  class  from  a  controlling  influence 
in  the  several  departments  of  government,  is  adverse  to 
the  common  welfare  of  the  people,  however  much  they 
may  flatter  themselves  they  have  gained  in  power. 

5  268.  The  advantages  of  a  democracy  over  every 
other  form  of  government,  are  to  be  found  in  the  poten- 
tial presence  of  the  people  in  the  administration  of  their 
authority,  by  which  they  are  enabled  to  secure  the 
incorporation  of  their  common  rights  and  interests  into 
the  laws  by  which  they  are  to  be  governed.  If  this  end 
could  be  accomplished  under  a  monarchy  or  an  aristoc- 
racy, the  people  would  be  less  liable  to  the  corrupting 
influence  of  political  demagogues,  than  they  are  under 
a  democracy;  and  their  common  rights  and  interests 
would  be  equally  as  well  protected.  But  this  cannot  be. 
Popular  rights  and  interests  will  not  be  secured  by  a 
government  which  does  not  feel  the  potential  presence 
of  the  people  in  its  administration. 

S  269.  But  this  potential  presence  of  the  people  in 
the  administration  of  the  government  is  most  eifecfc- 
ually  secured  by  making  one  branch  of  the  legislative 
department  purely  a  representative  body  —  like  the 
house  of  representatives,  as  a  branch  of  congress.  The 
constitution  provides  for  receiving  them  immediately 
from  the  people  of  the  nation.  As  far  as  possible,  it 
provides  for  an  equal  representation  of  the  people  of 
every  part  of  the  nation  in  the  popular  branch  of  the 
congress.  It  apportions  the  representatives  among 
the  several  states  according  to  their  respective  num- 
bers ;  taking  care,  however,  to  secure  to  the  people  of 
each  state,  at  least  one  representative.^  When,  for 
any  cause,  vacancies  shall  happen  in  the  representation 
from  any  of  the  states,  the  executive  authority  thereof 
is  required  to  issue  writs  of  election  to  fill  the  same.'' 

1  Art.  1,  §  2,  ol.  3. 
s  Art.  1,  §  2,  clause  4. 
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S  270.  At  the  time  the  draft  of  the  constitution  was 
proposed,  the  convention  were  not  prepared  to  fix  upon 
an  exact  ratio  of  representation.  But  in  their  draft, 
which  was  adopted  by  the  people,  they  provided  for 
taking  an  actual  enumeration  of  the  people  of  the 
United  States  within  three  years  after  the  first  meeting 
of  the  congress ;  and  until  that  should  take  place,  the 
representation  of  the  people  of  the  several  states  was 
determined  by  the  constitution  itself.^  The  constitution 
also  provided  for  estimating  the  numbers  of  the  people 
to  be  represented,  by  adding  to  the  number  of  free 
persons — including  those  bound  to  service  for  a  term 
of  years,  and  excluding  Indians  not  taxed  —  three- 
fifths  of  all  other  persons.  For  the  purpose  of  future 
equality  of  representation,  the  constitution  provided 
that  a  new  enumeration  should  be  taken  within  every 
subsequent  term  of  ten  years. 

§  271.  Equality  of  representation  in  the  institution 
and  administration  of  the  government  is  an  essential 
feature  of  democracy.  Hence,  the  people  of  the  United 
States  provided  in  the  constitution  that  representatives, 
&c.,  should  be  apportioned  among  the  several  states 
according  to  their  respective  numbers  ;  that  is,  the 
people  of  the  several  states  should  have  a  representation 
in  congress  in  proportion  to  their  number  of  inhabitants. 
Proportion  signifies,  equality  of  ratio ;  for  which  equal- 
ity the  people  intended  to  make  constitutional  provision. 
But  it  is  manifest,  that  vith  a  limited  represeatation  in 
congress,  and  an  ever-changing  population  in  the  several 
states,  an  exact  equality  of  ratio  can  never  be  obtained. 
This  provision,  then,  must  be  interpreted  according  to 
the  reason  and  spirit  of  the  same.  Since  an  exact 
equality  cannot  be  obtained,  it  intends  that  a  ratio  of 
representation  shall  be  adoped  which  shall  give  to  the 
people  of  the  several  states  a  representation  in  congress 
as  nearly  equal  as  possible ;  leaving  as  few  and  small 
unrepresented  fractions  in  the  several  states  as  possible. 
But  as  the  number  of  representatives  are  limited  by  the 
provision  that  they  shall  not  exceed  one  for  every  thirty 
thousand,  unrepresented  fractions  less  in  number  than 
thirty  thousand  are  always  liable  to  exist  in  some  of  the 

I  By  the  provlslons.of  the  constitution,  the  ratio  for  the  first  house  of  repre- 
sentatives was  not  to  exceed  one  representative  for  every  thirty  thousand 
Inhabitants ;  and  until  an  actual  enumeration  should  take  place,  New  Hamp- 
shire was  entitled  to  choose  three  representatives ;  Massachusetts,  eight ;  K,h9ae 
Island  and  Providence  Plantations,  one ;  Connecticut,  Ave;  New  YorK,s;x; 
New  Jersey,  four;  Pennsylvania,  eight;  iOelaware,  one;  Maryland,  six;  Vir- 
ginia, ten;  North  Carolina,  five;  South  Carolina,  five;  and  Georgia,  three— 
making  In  all  slxty-flve  representatives.    (Art  1,  g  2,  clause  3,  Const.  U.  H.; 
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states.  But  taking  a  period  of  years  together,  they  will 
be  found  sometimes  in  one  state  and  sometimes  la 
another,  ultimately  becoming  nearly  equal  an  thti  pria- 
ciples  of  average.  *; 

S  272.  It  is  not  to  be  inferred  that  the  people  of  the 
United  States  intended  to  recognize  the  authority  of 
the  several  states  as  absolutely  sovereign,  in  thus  pro- 
viding for  this  equality  of  ratio  in  their  congressional 
representation.  The  state  governments,  accordingi  to 
the,  American  system,  are  an  essential  branch  of  the 
uarioual  administration.  While  the  sovereignty  of 
the  nation  necessarily  includes  all  other  governmental 
authoiity  to  be  exercised  within  its  territorial  limits, 
the  democratic  principle  by  which  that  authority  is  to 
be  exercised,  requires  that  those  whose  interests  are 
involved  in  a  particular  administration  shall  be  intrusted 
with  it.  Thus,  there  are  interests  common  to  the  paople 
as  a  nation,  requiring  the  supervision  and  control  of  a, 
government  having  jurisdiction  throughout  the  nation. 
There  are  interests  of  a  local  and  domestic  character, 
affecting  only  those  residing  within  the  limits  of  a  par- 
ticular state ;  and  there  are  other  interests  confined  to 
the  municipality,  affecting  only  those  who  resided  in  the 
particular  city  or  town.  But  the  citizen  of  the  city  or 
town  has  also  other  interests  in  common  with  the  citizen 
of  the  state  or  nation.  In  other  words,  while  he  is  a 
citizen  of  the  city  or  town,  he  is  also  a  citizen  of  the 
state,  and  of  the  nation ;  and  has  rights  and  interests 
paculiar  to  the  city,  the  state,  and  the  nation.  The 
damoeratic  or  American  system  requires  that,  as  a 
citizen  of  the  nation,  he  shall  be  represented  and  be 
permitted  to  participate  in  the  administration  of  the 
general  or  national  government ;  and  shall  have  equal 
authority  in  such  administration  with  other  like  national 
citizens.  That  as  a  state  citizen,  it  is  his  right  to  be 
represented  and  to  participate  in  the  administration  of 
the  state  government,  and  to  have  equal  authority  in 
such  administration  with  all  other  like  state  citizens. 
That  as  an  inhabitant  of  a  municipality,  it  is  his  right 
to  participate  in  the  administration  of  the  municipal 
government,  upon  equal  terms  with  other  like  inhab- 
itants of  the  municipality.  And  the  democratic  or 
American  system  further  requires  that,  so  far  as  the 
public  interests  will  permit,  none  but  the  inhabitants 
of  the  municipality  shall  participate  in  the  municipal 
administration ;  none  but  the  citizens  of  the  state  shall 
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participate  in,  state  administration ;  and  that  only  the 
citizens  of  the  nation  should  participate  in  the  national 
adtninistl'a.tion.  But  all  these  are  questions  of  admin- 
istrative right — not  of  governmental  authority.  The 
authority  to  administer,  is  one  thing ;  the  authority 
which  is  administered,  is  quite  another. 

S  273.  The  principles  of  democracy  do  not  antagonize 
with  the  existence  of  absolute  sovereignty  in  the  body 
of'the  people  or  nation ;  nor  do  they  require  that  this 
sovereignty  should  be  parceled  out,  or  divided  between 
different  classes  of  governments.  The  existence  of  an 
absolute  and  undivided  sovereignty  is  as  essential  to  a 
democratic  government,  as  it  is  to  a  monarchy  or  des- 
potism. Authority  to  compel  obedience  is  absolutely 
essential  to  all  governments.  Sovereignty  is  always 
one  and  indivisible ;  and  its  authority  is  always  the 
same,  by  whomsoever  lawfully  exercised.  The  funda- 
mental principle  of  democracy  is,  that  sovereignty 
belongs  to  the  people  of  a  nation  taken  together  as  a 
whole.  That  each  individual  is  sovereign  only  in  respect 
to  his  own,  when  compared  with  other  individuals  ;  but 
that  no  one  is  sovereign  when  taken  in  reference  to  all. 
That  the  public  authority  is  the  authority  of  all ;  and  is 
alone  sovereign  in  respect  to  all,  and  over  all.  With 
respect  to  the  administration  of  this  authority,  the  dem- 
ocratic theory  asserts  the  right  of  those  to  administer 
whose  sole  rights  are  to  be  affected  by  the  administra- 
tion. But  in  such  administration,  whether  it  be  of  the 
general,  state  or  municipal  government,  there  is  but  one 
source  of  governmental  authority. 

S  274.  This  clause  of  the  constitution  apportioning 
this  congressional  representation  among  the  several 
states,  was  providing  for  equality  of  representation  in 
the  administration  of  national  authority,  in  order  that, 
as  far  as  possible,  all  citizens  of  the  nation,  without 
regard  to  the  particular  states  in  which  they  resided, 
should  be  equally  represented  in  their  interests,  and 
should  have  an  equal  voice  in  the  administration  of 
national  authority ;  and  the  state  governments  were 
to  be  used  as  national  agencies  for  accomplishing  such 
a  result.  They  were  already  organized,  and  were 
administering  in  that  department  of  internal  adminis- 
tration which  embraced  subjects  of  a  local  and  domestic 
character.  They  were  better  adapted  to  that  sphere  of 
administration  than  the  general  government  possibly 
could  be.  Therefore,  there  was  no  occasion  for  super- 
17 
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seding  them,  for  the  purpose  of  instituting  new  agencies 
to  accomplish  the  same  objects.  For  this  reason,  the 
people  of  the  nation,  in  the  institution  of  their  general 
government,  carefully  preserved  to  the  states  the  exer- 
cise of  such  authority  as  was  not  needed  for  the  geneiM , 
safety  and  welfare  of  the  nation ;  and  denied  to  the 
states  the  exercise  of  such  authority  only  as  more 
properly  belonged  to  the  general  administration. 

S  275.  To  the  house  of  representatives  thus  consti- 
tuted is  committed  the  sole  power  of  impeachment. 
This  is  the  manner  in  which  one  high  in  o&ce,  having 
been  guilty  of  a  breach  of  his  oificial  trust,  is  arraigned 
to  answer  before  the  people  for  such  delinquency.'  Since 
government  is  essential  to  the  existence  and  well-being 
of  society,  and  can  be  administered  only  by  intrusting 
individuals  with  the  exercise  of  the  public  authority, 
those  who  are  thus  intrusted  are  under  the  highest  obli- 
gations to  administer  with  sole  reference  to  the  public 
good.  Consequently,  when  such  an  one  becomes  faith- 
less in  the  execution  of  his  trust,  and  uses  the  public 
authority  to  the  detriment  of  society,  he  commits  a 
crime  against  the  people,  deserving  the  severest  punish- 
ment ;  for  he  not  only  deprives  society  of  the  benefits 
of  a  proper  administration  of  his  office,  but  he  so  uses 
the  power  committed  to  him  as  to  tend  to  the  subversioQ 
of  the  very  interests  he  was  placed  there  to  promote. 
His  crime  will  be  in  proportion  to  the  magnitude  of 
the  public  interests  betrayed.  But  whatever  it  may 
be,  the  safety  and  welfare  of  the  public  require  ttiat 
he  be  speedily  removed,  and  the  trust  be  committed  to 
worthier  hands. 

S  276.  But  to  remove  such  officer,  justice  requires  that 
he  should  be  tried  before,  some  proper  tribunal,  and 
have  an  opportunity  of  vindicating  his  official  conduct ; 
that  he  should  be  found  guilty  before  all  the  people, 
and  that  the  solemn  judgment  of  an  impartial  tribunal 
should  pronounce  his  guilt.  The  nature  of  the  crime 
committed,  the  official  position  of  the  culprit,  and  the 
importance  of  the  proceeding  to  the  public,  require  a 

1 "  An  Impeachment,  as  described  In  the  common  law  of  England,  Is  a  pre- 
sentment by  the  house  of  commons,  the  most  solemn  and  grand  inquest  of  the 
whole  kingdom,  to  the  house  of  lords  the  most  high  and  supreme  court  of 
criminal  Jurisdiction  of  the  kingdom.  The  articles  of  impeachment  arfe  a  kind 
of  bill  of  Indictment  found  by  the  commons,  and  tried  by  the  lords,  who  are. 
In  cases  of  misdemeanors,  considered  not  only  their  own  peers,  bcit  as  the 
peers  of  the  whole  nation."  "The  object  of  prosecutions  of  this  sort,  is  to 
reach  high  and  potent  offenders,  such  as  might  be  presumed  to  escape  punish- 
ment in  the  ordinary  tribunals,  either  from  their  own  extraordinary  innaence, 
or  fi-ora  the  imperfect  organization  and  powers  of  those  tribunals."  (Story's. 
Com.  on  Const.  U.  S.,  i  688  and  notes.) 
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tribunal  of  peculiar  construction ;  one  in  which  the 
people,  whose  trusts  had  been  betrayed,  may  be  repre- 
sented in  the  arraignment  of  the  offender ;  biit  one, 
nevertheless,  whose  judgment  cannot  be  biased  by  popu- 
lar clamor.  The  public  welfare  demands,  that  official 
misconduct  should  be  punished ;  that,  those  guilty  of 
maladministration  in  office  should  be  removed ;  that 
fidelity  to  the  public  trust  should,  at  all  times  and  in  all 
places,  be  maintained ;  and  it,  therefore,  requires  that 
the  authority  to  impeach  and  try  a  public  officer  should 
be  intrusted  only  in  the  hands  of  a  most  responsible 
tribunal ;  one  in  which  there  is  to  be  found  the  highest 
wisdom,  prudence,  integrity  and  public  virtue.  It  should 
be  a  tribunal  in  which  the  power,  the  dignity  and  wel- 
fare of  the  nation  could,  by  no  possibility,  be  betrayed. 
S  277.  Trials  by  impeachment  have  reference  only  to 
public  character  and  official  duty.  In  general,  those 
offenses  against  society  which  can  be  committed  alike 
by  private  persons  and  public  officers,  are  not  the  sub- 
jects of  impeachment.  The  constitution  provides,  "  that 
the  president,  vice-president,  and  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  and  misdemeanors.^  That  the  house  of 
representatives  shall  have  the  sole  power  of  impeach- 
ment,"^ and  that  "the  senate  shall  have  the  sole  power 
to  try  all  impeachments." '  All  offenses  not  immedi- 
ately connected  with  office,  except  the  two  expressly 
mentioned,  are  left  to  the  ordinary  course  of  judicial 
proceedings ;  and  neither  house  can  regularly  inquire 
into  them  except  for  the  purpose  of  censuring  or  expel- 
ling the  member.  But  in  respect  to  impeachment,  the 
ordinary  tribunals  are  not  -precluded,  either  before  or 
after  conviction,  from  taking  congnizance  of  the  public 
and  official  delinquency.* 

1  Art.  2,  §  4-  '  Art.  1,  3  2,  ol.  4,  Idem.  3  Art.  1,  J  3,  ol.  6,  Idem.  *  Rawle  on  the 
Constitution,  204.    See  No.  65  Federalist,  in  appendix,  p.  — 

The  term  "impeachment"  Is  Introduced  into  the  constitution  as  one  of 
known  definition,  and,  therefore,  recourse  must  be  had  to  the  common  law 
of  England  for  the  definition  thereof.  "  In  England,  the  practice  of  impeach- 
ment Tjy  the  "house  of  commons  before  the  house  of  lords,  has  existed  from 
very  ancient  times.  Its  foundation  is,  that  the  subject  intrusted  with  the 
administration  of  public  afi'airs,  may  sometimes  Infringe  the  rights  of  the 
people  and  be  guilty  of  such  crimes  as  the  ordinary  magistrate  either  dare 
not  or  cannot  punish.  Of  these,  the  representatives  of  the  people,  or  house  of 
commons,  cannot  Judge,  because  they  and  their  constituents  are  the  persons 
injured,  and  can,  therefore  only  accuse.  But  the  ordinary  tribunals  would 
naturally  be  swayed  by  the  authority  of  so  powerful  an  accuser.  That  branch 
of  the  legislature  which  represents  the  people,therefore  brings  the  charge 
before  the  other  branch  "—the  senate  here,  the  house  of  lords  in  England— 
"who  are  said  not  to  have  the  same  Interests,  or  the  same  Passions  as  tho 
popular  assembly."  (Rawle  on  the  Const.,  p.  198;  1  Bl- Com.,  m)  It  Is  not 
strictly  true,  that  the  senators  have  not  an  equal  interest  with  the  representa- 
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S  278.  The  house  of  representatives  is  properly 
intrusted  with  this  power  of  impeachment  ;\not  as  a 
legislative  body,  but  as  a  body  of  the  representatives 
of  the  nation,  coming,  as  they  do,  from  every  part 
thereof.  As  an  official  body,  they  are  nearer  the  people 
than  any  other.  They  feel  more  quickly  the  effects  of 
maladministration ;  and  they  are,  therefore,  the  proper 
body  to  complain,  and  frame  an  accusation  against  the 
alleged  delinquent.  It  is  not  to  be  supposed  that  a 
body  composed  like  the  house,  of  members  from  all 
political  parties,  immediately  representing  the  various 
interests  of  the  people,  will  be  likely  to  accuse  a  high 
officer,  or  present  articles  of  impeachment  against  him, 
without  probable  cause.  It  is  not  to  be  supposed  that 
any  political  party,  from  mere  party  spirit  or  strife,  will 
corruptly  undertake  to  lay  their  hands  upon  a  faithful 
public  officer,  that  they  may  make  x^^^-ce  for  some 
partisan  favorite.  The  people  would  see  in  such  a  pro- 
cedure the  sure  destruction  of  all  governmental  security 
and  protection ;  and  would  avail  themselves  of  the 
earliest  opportunity  to  hurl  from  power  such  partisan 
criminals,  and  put  better  meu  in  their  places.  JSTo  party 
will  undertake  to  impeach  a  high  officer  of  the  govern- 
ment, when  the  evidence  of  criminality  is  not  sufficiently 
clear  to  warrant  a  conviction,  not  only  in  the  minds  of 
the  senators,  but  also  in  the  minds  of  the  people. 

§  279.  Experience  has  proved  that,  however  guilty  in 
the  exercise  of  the  trust  committed  to  him  the  official 
delinquent  may  be,  it  is  extremely  difficult  to  procure  a 
conviction  on  the  trial  of  an  impeachment.  It  i>roves 
that  the  leading  men  of  the  political  pairty  to  which  the 
delinquent  belongs,  will  not  be  disposed  to  commence 
the  prosecution.  There  is  a  general  sentiment  that  the 
political  party  is  responsible  for  the  official  misconduct 
of  those  it  elects  to  office ;  and,  therefore,  there  is  a 
disposition  in  the  party  to  apologize  for,  or  conceal  the 
delinquency,  rather  than  to  expose  or  punish  the  delin- 
quent. For  these  reasons,  impeachments  are  usually 
prosecuted  by  the  political  opponents  of  the  accused. 
Consequently,  the  political  friends  of  the  delinquent  are 
liable  to  be  influenced  to  make  common  cause  against 
the  prosecution,  and  to  defend  with  the  zeal  and  reck- 
lessness of  a  political  party,  on  trial  for  its  political  sins. 

tives  In  the  fldelity  of  public  offlcsers ;  but  It  is  true  that  the  members  of  the 
senate  are  selected  from  a  senior  class  in  society ;  and  the  body  is  composed  of 
men  who  are  supposed  to  be  more  eminent  in  native  and  acquire  ability:  men 
of  more  refinement  and  higher  culture,  than  those  generally  composing  the 
house. 
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Thus,  the  party  lines  may  be  closely  drawn,  and  the 
question  of  guilt  or  innocence  be  determined  by  party 
discipline,  rather  than  by  the  evidence  submitted.  And 
it  is  seldom  that  either  party  can  command  the  consti- 
tutional majority  requisite  for  a  conviction.  But  even 
vrhen  the  requisite  party  majority  exists,  there  often  are 
men  of  either  party  who  may  be  subject  to  influences 
of  divers  kinds ;  and  the  friends  of  the  accused,  when- 
ever it  becomes  necessary,  will  be  likely  to  find  the 
means  of  detaching  a  sufficient  number  from  the  side 
of  the  prosecution  to  prevent  conviction. 

S  280.  An  attempt  at  impeachment,  accompanied 
with  a  failure  to  convict,  is  disastrous  to  political  and 
public  morals.  The  evidence  may  disclose  official  mis- 
conduct ;  infidelity  to  the  sacred  trust  committed  to  the 
delinquent;  the  powers  committed  to  him,  to  be  exer- 
cised for  the  public  welfare,  perverted  to  corrupt 
individual  or  partisan  purposes ;  thus  showing  reck- 
lessness, dishonesty  and  corruption.  Yet  the  trial  will 
be  likely  to  exhibit  a  great  political  party,  excusing  or 
conniving  at  such  official  misconduct;  making  light  of 
it ;  palliating  it  as  not  uncommon  to  political  parties,  or 
official  incumbents ;  asserting,  in  effect,  that  strict  fidel- 
ity in  official  administration  is  not  to  be  expected. 
Then  comes  the  acquittal,  virtually  sanctioning  by  its 
judgment,  official  delinquency  and  party  corruption ; 
licensing  those  in  office  to  be  dishonest  and  corrupt; 
encouraging  them  to  be  so,  by  the  respectability  of 
those  who  have  committed,  or  now  apologize  for  and 
excuse,  such  delinquency,  thus  sanctioned  by  the  judg- 
ment of  the  highest  and  most  solemn  tribunal  of  the 
state  or  nation.  The  tendency  and  result  in  such  case  is 
to  make  dishonesty  and  corruption  in  office  respectable, 
and  venality  the  spirit  and  rule  of  official  administra- 
tion ;  until,  finally,  the  people  cease  to  expect  or  require 
fidelity  on  the  part  of  those  intrusted  with  the  exercise 
of  governmental  authority. 

S  281.  But  notwithstanding  all  these  dangers,  courts 
for  tlie  impeachment  of  high  officials  for  crimes  com- 
mitted against  society  by  the  abuse  of  official  powers, 
are  necessary.  And  it  should  be  the  constant  aim  of 
those  intrusted  with  the  exercise  of  legiklative  authority 
to  provide  certain  and  just  means  for  bringing  official 
delinquents  to  a  speedy  accountability.  There  is  wisdom 
and  power  sufficient,  and  there  are  means  competent  to 
be  employed  under  the  sanction  of  legislative  authority, 
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to  hold  to  a  strict  accountability  every  oiBScial  incum- 
bent. The  mass  of  society  are  suflSciently  capable  and 
honest  to  know  the  necessity  for  fidelity  on  the  part  of 
those  intrusted  with  the  administration  of  the  govern- 
ment, and  to  require  of  them  the  exercise  of  such 
fidelity.  Let  honest,  earnest,  patriotic  men  take  charge 
of  the  primary  assemblies,  in  which  these  corrupt 
streams  of  maladministration  have  their  origin,  and 
which  are  now  usually  controlled  by  venal  and  designing 
politicians,  and  the  mischief  would  soon  be  remedied. 
The  remedy  should  be  applied  at  the  root  of  the  evil,  if 
a  vigorous  and  healthy  administration  of  the  public 
authority  is  to  be  hoped  for  or  expected. 

S  282.  A  member,  of  the /house  is  elected  for  two 
years,  marking  the  period  of  congressional  duration. 
There  have  hitherto  been  two  sessions,  designated  as 
the  first  and  second  sessions  of  the  particular  congress; 
and  whenever,  for  any  cause,  a  special  session  has 
been  called,  then  a  third  session  has  been  held.  The 
organization  at  the  first  session  continues  through  the 
succeeding  ones ;  so  that,  notwithstanding  there  may 
be  several  sessions  of  a  particular  congress,  there  is  but 
one  organization  of  it.  The  term  of  two  years  was 
unanimously  agreed  upon  as  the  proper  period  of  con- 
t  gressional  duration.  A  less  period  than  two  years 
would  have  been  too  short  for  maturing  many  important 
measures  in  respect  to  which  legislation  is  required; 
and  as  each  successive  congress  is  composed,  to  a  large 
extent,  of  new  and  inexperienced  members,  the  labors 
of  a  prior  congress  could  not  readily  be  continued  in 
the  succeeding  one,  without  involving  a  repetition  of 
their  former  labors.  Besides,  whatever  may  be  the 
ability  of  a  new  member,  experience  is  necessary  to 
make  him  a  practical  and  ready  legislator.  Two  years 
are  scarcely  sufficient  to  make  one  so  familiar  with  the 
routine  of  legislative  duties  as  to  constitute  him  a  prac- 
tical legislator ;  and  it  is  generally  bad  policy  for  the 
people  to  exchange  a  faithful  and  experienced  represent- 
ative for  an  inexperienced  one. 

g  283.  It  should  be  the  object  of  every  constitutional 
government  to  secure  men  to  administer  in  its  several 
departments,  who  possess  wisdom  to  discern,  and  virtue 
to  pursue,  the  common  good  of  society.  And  it  should 
provide  every  safeguard  against  a  departure  from  these 
principles,  so  that  fidelity  in  the  administration  of  the 
public  authority  would  be  secured.     Therefore,  great 


LEGISLATIVE  DEPARTMENT.  135 

care  should  be  observed  in  selecting  men  of  ability, 
intelligence  and  integrity  to  represent  the  people  in  the 
house ;  and  by  limiting  their  term  of  office  to  two  years, 
they  are  held  to  an  immediate  responsibility  for  the 
manner  in  which  they  discharge  their  duties.  But 
should  a  representative  by  his  ability  and  fidelity,  serve 
faithfully  his  constituents,  it  would  be  wise  and  just  on 
their  part,  to  elect  him  for  a  second,  or  even  for  many 
succeeding  terms.  For  while  he  continues  faithful  to 
the  trusts  committed  to  him  the  longer  he  serves,  the 
more  experience  and  practical  ability  will  he  acquire ; 
and,  consequently,  the  more  efficient  will  he  be  in  the 
service  of  his  constituents.  It  is  bad  policy  for  the  people 
to  exchange  a  faithful  and  experienced  representative 
for  an  untried  one,  whatever  may  be  his  pretensions  or 
promise.  Prudent  men  in  the  administration  of  their 
own  affairs,  are  never  guilty  of  such  folly.  In  demo- 
cratic countries,  no  man  has  any  personal  claims  for 
office ;  and  whoever  sets  up  such  claim,  evinces  an 
intention  to  serve  himself,  rather  than  to  serve  the 
public ;  and  upon  every  principle  of  prudent  precaution 
his  claims  should  be  discarded. 

S  284.  It  is  better,  however,  that  the  term  of  office 
of  a  member  of  the  house  should  be  limited  to  two 
years,  than  to  continue  longer;  and  then,  if  the  member 
proves  to  be  faithful  and  efficient,  to  reelect  him  for  a 
second  term.  In  this  way  immediate  responsibility  is 
secured,  together  with  the  benefits  of  an  experience 
incident  to  a  longer  term.  The  people  would  generally 
adopt  this  practice,  were  they  not  influenced  to  the  con- 
trary by  a  class  of  ambitious  men,  who  are  constantly 
setting  up  claims  for  office,  and  insisting  that  their  turn 
to  serve  the  people  is  at  hand.  The  cry  of  rotation  in 
office  is  often  uttered  by  those  who  are  impatient  to 
plunder  the  public  ;  and  when  no  other  reason  can  be 
asigned  why  an  official  incumbent  should  be  dismissed 
than  that  he  has  been  in  office  a  long  time,  the  pre- 
sumption is,  the  common  welfare  requires  that  he  should 
be  continued.  For  if  his  administration  has  been  so 
faithful  that  no  fault  can  be  found,  he  is  the  man  of  all 
others  to  continue ;  and  had  it  not  been  so,  one  anxious 
to  displace  him  would  be  likely  to  discover  it,  and 
allege  it  as  a  reason  why  he  should  be  dismissed. 

S  285.  Too  much  attention  can  scarcely  be  given  by 
the  people  to  this  subject.  To  secure  responsibility 
on  the  part  of  the  representative,  there  should  be  short 
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terms  of  office.  To  encourage  MelK^y'and  secure 
efficiency  in  the  discharge  of  its  duties,  those  who 
have  been  faithful,  and  have  evinced  the  ijfoper  and 
necessary  ability,  should  be  continued  by  reel^ctions  ; 
and,  as  a  general  principle,  it  should  be  understood  that 
the  public  welfare  demands  no  change  while  the  incum- 
bent is  competent  and  faithful  to  his  official  trusts. 
Nothing  tends  more  directly  to  drive  honest  and  faithful 
men  from  the  field  of  political  administration,  than  to 
be  obliged  to  come  into  competition  with  designing  and 
dishonest  demagogues,  and  to  deal  with  office  as  though 
it  were  a  political  bone  to  be  seized  by  hungry  dogs 
starving  for  official  pap.  When,  to  obtain  a  nomination 
for  an  office,  or  an  election,  money  must  be  spent  by  the 
candidate  to  buy  up  the  influence  of  professional  wire- 
workers,  or  to  corrupt  the  suffrage  of  the  people,  men 
of  real  virtue  and  integrity  of  character  will  seldom  be 
found  to  be  candidates  foi?  office ;  and,  as  a  result,  the 
tricliy,  dishonest  and  corrupt  will  be  likely  to  bear  sway 
in  the  political  arena ;  at  least,  such  will  be  the  ten- 
dency ;  the  people  will  be  swindled,  and  the  public 
welfare  betrayed. 

%  286.  The  continuance  of  the  official  term  of  a  mem- 
ber of  congress  should  be  of  longer  duration  than  that 
of  a  member  of  a  state  assembly.  A  member  of  con- 
gress is  required  to  become  familiar  with  subjects  of 
international  administration  in  respect  to  commercial 
intercourse,  etc.  He  is  also  to  legislate,  touching  public 
interests  affecting  all  the  states ;  while  a  member  of  the 
state  legislature  is  only  required  to  be  familiar  with 
the  habits,  manners,  institutions,  occupations  and  laws 
of  his  own  state,  to  qualify  him  generally  for  a  state 
legislator.  In  a  single  state,  the  pursuits  and  occupa- 
tions of  the  people  are  more  homogeneous  and  uniform ; 
and,  consequently,  it  is  less  difficult  to  ascertain  and 
understand  the  legislation  required  to  foster  and  protect 
them ;  and,  beside,  the  people  of  a  single  state  are  more 
familiar  with  the  principles  of  their  domestic  adminis- 
tration, because  more  immediately  connected  with  them 
in  their  daily  application  to  the  common  pursuits. 
Prom  divers  considerations  of  this  character,  it  is  appa- 
rent that  it  is  necessary  to  make  the  official  term  of  a 
member  of  the  house  of  congress  of  longer  duration 
than  that  of  a  member  of  the  corresponding  branch  in 
the  state  legislature. 
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S  287.  A  iflfflQiber  of  the  house  of  representatives  is 
required,  at  the  time  of  his  election,  to  be  an  inhabitant 
of  the  state  from  which  he  is  chosen.  The  constitution 
does  nol^  determine  the  length  of  time  he  must  have 
resided  in  the  state  prior  to  the  election,  nor  in  what 
particular  part  of  the  state  he  should  reside.  These 
questions  are  left  to  the  determination  of  the  people. 
There  can  be  no  doubt  that  congress  may,  by  law, 
determine  these  questions,  whenever  it  shall  appear  that 
the  general  welfare  requires  them  to  do  so.  But  as  the 
member  is  to  represent  the  people  of  his  particular  state 
in  the  congress,  it  is  more  in  harmony  with  democratic 
principles  to  permit  the  people  of  the  several  states  to 
adjust  these  questions  according  to  their  best  judgment. 
It  would  be  wise  to  require  that  the  member  should 
have  resided  in  the  state  long  enough  to  have  become 
acquainted  with  the  interests  and  views  of  his  particular 
constituency ;  and  that  he  should  be  so  located  as  to  be 
likely  to  understand  their  requirements^  and  to  feel  his 
responsibility  to  them.  But  the  question  of  particular 
location  should  be  left  to  the  good  sense  of  the  people 
of  the  district  selecting  a  member.  It  may  happen  that 
the  man  best  suited  to  represent  them  resides  in  some 
other  district  of  the  state;  in  which  case  they  should  be 
permitted  to  return  him  as  their  member.  And  it  not 
unfrequently  happens  that  good  men,  whose  services  are 
required  by  the  public,  reside  in  districts  adverse  to 
them  in  politics ;  and,  therefore,  can  be  sent  to  congress 
only  by  the  suffrages  of  some  other  district.  In  such 
cases,  the  people  should  be  permitted  to  select  spch, 
without  regard  to  the  particular  district  in  which  they 
reside,  because  they  would  thus  best  represent  the 
popular  interests,  and  promote  the  general  welfare  of 
the  nation. 

18 
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THE  LEGISLATUKB  —  THE  SENATE. 

§  288.  The  senate  of  the  United  States  is  composed 
of  two  senators  from  each  state,  chosen  by  the  legis- 
lature thereof,  for  six  years;  and  each  senator  is  entitled 
to  one  v.ote.  The  constitution  provides  for  dividing  the 
whole  number  of  senators  into  three  classes,  in  respect 
to  the  time  when  the  ofiBcial  term  shall  commence,  and, 
consequently,  when  the  same  shall  expire.  It  declares 
that,  " immediately  after  they" — the  senators — "shall 
be  assembled,  in  consequence  of  the  first  election,  they 
shall  be  divided  as  equally  as  may  be,  into  three  classes.' 
The  seats  of  the  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  second  year;  of  the 
second  class,  at  the  expiration  of  the  fourth  year;  and 
of  the  third  class,  at  the  expiration  of  the  sixth  year."  ^ 
By  this  provision  the  senate  is  made  a  continuous  body; 
and  is,  in  this  respect,  likewise,  unlike  the  house,  which 
continues  but  for  two  years,  when  a  new  body  is  required 
to  be  organized. 

g  289.  In  the  constitution  of  the  senate  as  a  political 
body,  two  features  are  particularly  prominent.  First,  it 
is  not  a  representative  body.  Second,  it  is  a  continu- 
ing or  perpetual  body,  intrusted  with  some  duties  not 
strictly  legislative,  although  it  constitutes  one  branch 
of  the  legislature.  By  not  being  a  representative  body, 
is  meant,  the  senate  does  not  represent  a  popular  con- 
stituency. It  is  claimed,  however,  that  it  represents  the 
states  in  their  political  or  organic  existence ;  and  that 
thus,  through  the  senate,  a  quasi  confederation  of  the 
states  exist  as  a  part  of  the  general  government.  And 
an  attempt  to  sustain  this  view  is  made  by  appealing  to 
the  discussions  in  the  convention  which  framed,  and  the 

1  At  the  first  session  of  congress  under  the  constitution,  the  division  of  the 
senators  into  three  classes  was  made  In  the  manner  following:  The  senators 
present  were  divided  into  three  classes  by  name,  the  first  consisting  of  six,  the 
second  of  seven,  and  the  third  of  six.  Three  papers  of  equal  size,  numbered 
one,  two  and  three,  were  by  the  secretary  rolled  up  and  put  into  a  box,  and 
drawn  by  a  committee  of  three  persons  chosen  for  the  purpose,  in  behalf  of  the 
respective  classes  in  which  each  of  them  was  placed ;  and  the  classes  were  to 
vacate  their  seats  in  the  senate  according  to  the  order  of  the  numbers  drawn 
for  them,  beginning  with  number  one.  It  was  also  provided,  that  when  sena- 
tors should  take  their  seats  from  states  which  had  not  then  appointed  senators, 
they  should  be  placed  by  lot  In  the  foregoing  classes,  but  in  such  a  manner  as 
should  keep  the  classes  as  nearly  equal  as  possible.  (Journals  of  Senate,  15th 
May,  1789,  pp.  25, 28.)  In  arranging  the  original  classes,  care  was  taken  that 
both  senators  from  the  same  state  should  not  be  in  the  same  class,  %o  that  there 
never  should  be  a  vacancy  at  the  same  time  of  the  seats  of  both  senators. 
(Story's  Com.  on  Const.,  g  726.) 
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several  conventions  whicli  adopted,  the  constitution. 
It  is  not  denied  that  there  were  those  who  advocated 
this  feature  in  the  constitution  of  the  senate,  upon  the 
ground  tjiat  the  senators  were  the  representatives  of 
the  states,  as  political  bodies ;  and  that  the  security 
of  the  smaller  states  demanded  an  equal  representation 
with  the  larger  ones,  in  the  senate ;  and  they  insisted 
upon  such  representation  of  the  states.  But  such  is  not 
the  principle  involved  in  the  constitution  of  the  senate, 
as  a  branch  of  the  national  legislature,  or  as  a  repre- 
sentative body  of  the  states. 

§  290.  The  senators  are  not  the  representatives  of  the 
states  as  political  institutions ;  nor  are  they  in  any 
e|ssential  particular  the  especial  guardians  of  the  political 
rights  of  the  states  against  the  possible  encroachments 
of  the  general  government.  In  that  respect  they  have 
no  duty  to  perform  not  common  to  the  members  of  the 
house  of  representatives ;  and  it  is  no  more  the  duty  of 
the  senator  to  see  to  it  that  the  general  government, 
in  the  administration  of  the  powers  committed  to  its 
exercise,  keeps  strictly  within  its  constitutional  limits, 
than  it  is  the  duty  of  the  representative.  Both  are 
sworn  to  obey  the  requirements  of  the  constitution  in 
the  exercise  of  their  official  trusts,  and  each  are  equally 
bound  to  do  so. 

S  291.  At  the  time  the  general  government  was  insti- 
tuted, the  people  of  the  United  States,  as  represented 
in  their  political  discussions,  felt  the  need  of  a  national 
government,  to  be  intrusted  with  authority  to  administer 
in  all  matters  pertaining  to  the  general  welfare  of  the 
nation.  It  was  the  almost  universal  conviction  that 
the  states,  as  political  institutions,  could  not  be  intrusted 
with  such  administration.  But  there  were  serious  appre- 
hensions lest  a  great  central  government  might  be 
formed,  and  all  governmental  authority  be  consolidated 
in  it,  by  means  of  which  the  state  institutions  might 
become  absorbed,  and  the  people  be  deprived  of  control 
in  the  administration  of  their  local  and  domestic  affairs. 
There  were,  likewise,  apprehensions  on  the  part  of 
others  lest  the  people,  jealous  of  power  not  within  their 
immediate  control,  and  fearing  the  influence  and  oppres- 
sions of  a  strong  government,  like  the  one  from  which 
they  had  just  emancipated  themselves,  should  go  to  the 
other  extreme,  and  destroy  the  national  unity  by  state 
division  and  disintegration.  Their  discussions  show  the 
presence  of  these  two  classes  in  the  federal  and  state 
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conventions.  The  one  party  was  accused. of  being  in 
favor  of  a  consolidation  of  all  authority  in  tthe  general 
government,  to  the  destruction  of  the  states;  the  other 
was  accused  of  adhering  to  the  rights  of  the  several 
states,  to  the  destruction  of  the  nation. 

§  292.  This  difference  of  opinion  was  natural.  The 
ultimate  effect  of  adopting  the  one  or  the  other  was 
problematical ;  for  they  were  unaided  by  any  historical 
parallel.  Here  were  people  —  citizens  of  thirteen  inde- 
pendent states,  consolidated  into  one  nation  by  a  united 
and  successful  effort  at  establishing  their  common  inde- 
pendence. They  were  a  nation  ;  but  to  continue  such,  it 
was  necessary  to  institute  a  national  government.  That 
necessity  was  immediate  and  imperative.  And  the  gov- 
ernment to  be  instituted  must  be  supreme  in  the  exercise 
of  its  authority,  or  it  could  not  secure  the  existence, 
maintain  the  independence,  and  promote  the  welfare  of 
the  nation.  To  make  it,  in  its  administration,  dependent 
upon  the  diverse,  and  perhaps  adverse  wills  of  others, 
was  to  deprive  it  of  the  exercise  of  that  authority 
which  was  indispensable  to  the  dignity  and  authority 
of  a  government  administering  for  a  sovereign  nation. 
But,  on  the  other  hand,  the  people  were  already  living 
under  state  governments,  instituted  and  administered 
by  themselves.  These  governments  were  intrusted  with 
the  exercise  of  such  authority  as  was  necessary  for  the 
administration  of  their  local  and  domestic  affairs,  and  it 
was  clear  that  no  other  government  more  general  in  its 
administration,  could  possibly  administer  so  well,  and 
secure  to  each  citizen  such  exact  justice.  And,  while 
they  admitted  the  necessity  for  a  government  to  admin- 
ister in  national  affairs,  and  were  anxious  to  devise  one 
that  could  do  so  without  danger  to  the  states,  the  great 
problem  to  be  solved  was— how  can  such  a  government 
be  instituted?  and  what  must  be  its  constitutional 
structure  ? 

§  293.  The  advocates  of  a  strong  national  government 
were  not  hostile  to  the  continuance  of  the  govern- 
ments of  the  several  states,  within  a  sphere  of  authority 
that  would  not  endanger  the  necessary  efficiency  of 
the  government  required  for  the  stability,  dignity 
and  prosperity  of  the  nation.  Nor  were  the  advocates 
of  the  continued  independence  and  authority  of  the 
state  governments  hostile  to  the  institution  of  a 
national  government,  upon  a  basis  that  would  not 
endanger  the  liberties  of  the  people,  secured  by  their 
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own  administration  of  the  state  governments.  They 
were  not  only  willing,  but  desirous  to  ascertain  some 
means  of  Establishing  a  general  government  for  the 
nation,  which,  while  it  would  be  most  eflBcient  in  admin- 
istering the  authority  of  the  nation  in  all  matters 
pertaining  to  its  security  and  welfare,  would  at  the  same 
time  be  so  limited,  as  to  have  no  power  to  encroach  upon 
the  people  of  the  states  in  the  administration  of  their 
local  and  domestic  affairs.  And  in  all  discussions  of 
these  questions  it  is  to  be  remembered,  that  with  the 
founders  of  the  American  governments  the  great  desid- 
eratum was,  to  ascertain  a  mode  in  which  the  principles 
of  self-government  might  be  successfully  applied  to  the 
administration  of  national  and  state  interests. 

g  294.  The  founders  of  these  governments  were 
embarrassed  in  attempting  to  establish  a  system  of 
national  and  state  administration,  by  confounding  the 
authority  of  the  government  with  the  authority  of 
the  people  instituting  it.  And  the  difficulties  experi- 
enced by  them  in  finding  a  true  theory  of  administration, 
arose  out  of  the  evident  incompatibility  between  two 
governments  over  the  same  territory,  embracing  the 
same  subjects,  being  each  sovereign  and  absolute  in 
their  authority.  The  feeling  was,  that  both  could  not 
be  sovereign ;  that  one  must  be  inferior  to  the  other ; 
or,  at  least,  one  must  have  a  check  upon  the  other,  so 
as  to  be  able  to  prevent  encroachments  upon* its  rights. 
Yet  to  make  the  general  government  supreme,  was  to 
endanger  the  existence  of  the  states ;  to  make  the 
states  sovereign,  was  to  cripple  and  ultimately  paralyze 
the  nation.  These  difflcuties  were  inevitable,  upon  the 
hypothesis  that  there  were  two  sources  of  authority  in 
the  general  and  state  governments.  If  there  were  two 
sovereignties  to  be  administered  over  the  same  people 
and  within  the  same  territorial  limits,  the  difficulties 
were  insuperable.  They  perceived  the  truth  of  the 
doctrine  of  the  revolution,  that  the  authority  to  be 
administered  by  the  government  is  the  authority  of  the 
people,  and  that  the  government  has  no  authority  of  its 
own ;  but  they  had  not  carefally  applied  it  in  detail, 
in  the  institution  and  administration  of  government. 
The  minds  of  American  statesmen  had  been  occupied 
more  with  vindicating  their  rights  against  the  encroach- 
ments of  arbitrary' power,  than  in  theorizing  upon  the 
best  form  of  actualizing  their  principles  in  the  structure 
of  a  national  government.    After  they  had  established 
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their  independence,  and  it  had  become  necessary  to 
institute  a  government  to  perpetuate  it,  their  attention 
was  then  turned  to  this  subject ;  and  tlie  foregoing 
views  represent  their  first  impressions.  "^v^ 

S  295.  But  the  fear  lest  the  general  government 
would,  if  supreme  and  unchecked  by  the  states,  iCncroach 
upon  state  authority  and  state  rights,  ceased,  when\ 
it  was  remembered,  that  the  same  people  by  whose 
authority  the  general  government  was  to  be  instituted 
and  to  be  administered,  were  also  •  citizens  of  the 
states,  and  equally  interested  in  maintaining  state 
administration  ;  and  the  like  fear  lest  the  states  should 
usurp  national  authority,  was  perceived  to  be  without 
foundation,  when  it  was  remembered  that  the  citizens 
were,  likewise,  citizens  of  the  nation,  and  equally 
interested  in  maintaining  the  authority  of  the  general 
government.  When,  after  much  discussion,  it  was  per- 
ceived that  the  state  and  national  citizens  were  one  and 
the  same ;  that  their  general  and  local  interests  centered 
in  the  same  individuals ;  that  the  national  citizen  was 
likewise  a  state  citizen,  and  vice  versa,  the  fear  lest  the 
citizen  of  the  nation  should  turn  upon  himself,  as 
the  citizen  of  a  state,  and  rob  or  destroy  himself,  seemed 
absurd ;  and,  therefore,  the  fear  of  centralization  of 
power  on  the  one  hand,  or  diffusion  of  it  among  the 
states  on  the  other,  ceased ;  and  thus  the  people  were 
enabled  to  establish  a  general  government  upon  the 
true  democratic  theory.  Such  were  the  compromises 
of  the  constitution. 

S  296.  The  compromises  of  the  constitution,  so  called, 
consisted  in  harmonizing  the  views  of  those  entertaining 
these  opposite  opinions,  and  in  their  agreement  upon  a 
plan  of  government  in  accordance  with  the  democratic 
theory  enunciated  by  the  fathers  of  the  revolution  — 
the  theory  that  the  people  are  the  source  of  govern- 
mental authority — that  governments  are  instituted  by 
the  people  for  the  administration  of  their  authority — 
that  there  is  but  one  source  of  authority  to  be  adminis- 
tered, either  by  the  general  or  state  governments, 
although  there  may  be  several  distinct  administrations. 
In  short,  by  compromises  is  meant,  one  party  renounced 
consolidation  on  the  one  hand;  the  other,  national 
disintegration;  and  both  united  in  providing  for  the 
administration  of  public  authority,  through  the  instru- 
mentality of  the  general  and  state  governments,  allotting 
to  each  the  exact  sphere  in  which  it  was  to  administer. 
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To  the  general  government  was  committed  the  adminis 
tration  of  the  nation's  authority  in  relation  to  subjects 
pertaining  to  its  common  defense  and  general  welfare. 
To  the  state  governments  was  commttted  the  exercise 
of  whatever  authority  remained  essential  to  the  internal 
administration  ia  respect  to  local  and  domestic  interests. 
And  whatever  was  not  committed  to  either,  remained 
with  the  people,  to  be  exercised  by  them  Avhenever 
occasion  might  make  it  necessary. 

S  297.  When  it  is- remembered  that  government  as  a 
corporate  institution,  belongs  to  the  people,  and  is  an 
instrument  of  administratioa  merely,  and  can  exercise 
no  authority  not  intrusted  to  it,  and  can  exercise  the 
powers  delegated  only  for  the  purposes  prescribed,  it 
does  not  become  a  very  complex  question  to  assign  to 
it  the  true  sphere  of  its.  duties  and  action.  When  the 
sovereign  authority  to  be  administered  is  distinguished 
from  the  authority  of  the  administrator ;  that  is,  when 
the  authority  of  the  creature  is  distingiiished  from  the 
authority  of  the  creator,  there  will  be  less  liability  to 
err  in  treating  upon  the  authority  and  powers  of  gov- 
ernment. The  general  government  of  the  nation  as 
instituted  by  the  people  of  the  United  States,  is  but  an 
instrument  in  the  hands  of  the  nation  for  administering 
its  authority  in  the  manner  prescribed.  For  any  other 
purpose,  it  has  no  rights,  interests,  authority  or  exist- 
ence. Let  not  the  people  be  deceived,  then,  by  speaking 
of  the  general  govern  nient  as  though  it  were  an  entity 
aside  from  the  purposes  for  which  it  was  instituted.  It 
is  the  same,  also,  in  respect  to  the  state  governments. 
They  are  merely  corporate  institutions,  created  to  be 
used  as  instruments  in  the  hands  of  the  people  for  the 
administration  of  the  ijublic  authority  in  matters  per- 
taining to  their  domestic  interests.  For  any  other 
purpose,  they  have  no  rights,  interests,  authority,  or 
even  existence.  Therefore,  let  no  one  be  deceived  by 
supposing  them  to  be  institutions  having  an  existence 
and  authority,  independent  of  the  purposes  for  which 
they  were  created.  State  rights  and  state  authority  can 
mean  nothing  other  than  the  rights  and  authority  of 
the  people  of  the  states;  or  the  authority  intrusted  to  the 
exercise  of  these  local  institutions.  Therefore,  when  it 
is  said,  the  senate  of  the  United  States  is  the  representa- 
tive body  of  the  states  as  political  institutions,  it  is  to 
be  understood  that  the  senate  represents  the  wisdom, 
discretion,  prudence,  foresight  and  dignity  of  the  people 
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collectively,  as  a  check  upon  the  indiscretion,  impulse, 
haste  and  want  of  foresight,  in  the  individual  masses ; 
otherwisis,  it  means  nothing.  \ 

S  298.  When,  therefore,  it  is  said  that  the  sejj^te  as  a 
branch  of  the  general  government,  represents  the  states 
therein,  in  a  manner  diflferent  from  that  in  which  they 
are  represented  by  the  house  of  representatives,  it  should 
be  understood  that  the  senate  represents  the  collective 
wisdom,  virtue,  prudence,  foresight  and  dignity  of  the 
state,  as  distinguished  from  that  individual  interest, 
feeling,  impulse  and  indiscretion,  which  is  more  immedi- 
ately represented  by  the  members  of  the  house,  coming, 
as  they  do,  from  the  immediate  presence  of  a  popular 
constituency.  The  senator  certainly  does  not  represent 
the  state  or  its  interests,  as  separate  from  the  people 
and  their  interests ;  that  is,  he  does  not  represent  the 
institution  called  a  state  government  in  respect  to  in- 
terests, rights,  authorityandexistence,  separate  from  the 
people,  because  the  state  has  no  such  interest,  rights  or 
existence  to  be  represented  in  the  general  government, 
or  elsewhere.  ^ 

§  299.  It  was  the  manifest  design  of  the  people  in 
dividing  the  legislative  department  of  the  government 
into  two  distinct  branches,  and  in  giving  to  the  senate 
a  constitution  distinct  and  dissimilar  from  the  consti- 
tution of  the  house  of  representatives,  to  give  to  the 
senate  the  character  and  influence  in  the  exercise  of 
governmental  authority,  which  would  naturally  attach 
to  a  body  thus  selected  and  constituted.  The  peo- 
ple were  to  be  equally  represented  in  the  house;  but 
they  were  not  to  be  represented  at  all  in  the  senate. 
That  body  was,  so  far  as  legislation  is  concerned,  insti- 

1  In  speaking  upon  the  subject  of  the  constitution  of  the  senate,  Mr.  Gerry 
said  "the  evils  we  experience  flow  from  the  excess  of  democracy."  (5  Lipp. 
Ell.  Deb.,  136.)  Mr.  Mason  thought  the  house  of  representatives  ought  to  be 
elected  by  the  people,  and  be  made  the  grand  depository  of  the  democratic 

frinciple  of  the  government.  It  was,  so  to  speak,  to  be  our  house  of  commons, 
t  ought  to  know  and  sympathize  with  every  part  of  the  Community,  and 
ought,  therefore,  to  be  taken  from  the  different  parts  of  the  republic.  (Id.)  Mr. 
Wilson  advocated  the  same  doctrine.  Mr.  Madison  considered  the  popular 
election  of  one  branch  of  the  national  legislature  as  essential  to  every  plan  of 
free  government.  He  was  an  advocate  for  the  policy  of  reflnihg  the  popular 
appointments  by  successive  flltrations,  but  thought  it  might  be  pushed  too  far. 
He  wished  the  expedient  to  be  resorted  to  only  in  the  appointment  of  the 
second  branch  of  the  legislature-,  &c.  (Madison's  Papers,  5  Lipp.  Ell;  Deb.,  pp. 
136, 137.)  Mr.  Dickinson  thought  it  essential  that  one  branch  of  the  legislature 
should  be  drawn  Immediately  from  the  people,  and  that  the  other  should  be 
elected  by  the  state  legislatures ;  that  In  the  formation  of  the  senate,  it  ought 
to  be  carried  through  such  a  refining  process  as  would  assimilate  it  as  nearly 
as  might  be  to  the  house  of  lords  in  England.  Mr.  Pierce  was  for  an  election 
by  the  people  as  to  the  first  branch,  and  Dy  the  states  as  to  the  second  branch. 
Mr.  Read  thought  there  was  too  much  attachment  betrayed  to  the  state  gov- 
ernments. He  thought  we  must  look  beyond  their  continuance :  that  the 
national  government  must  soon  swallow  them  up.  Mr.  Wilson  saw  no  incom- 
patibility between  the  national  and  state  governments,  provided  the  latter 
were  restrained  to  certain  local  purposes,  &a.  (Id.,  pp.  163, 164.) 
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tuted  to  aid  the  nation  by  the  exercise  of  a  judgment, 
prudence,  foresight  and  wisdom  not  supposed  to  be  posr 
sessed  by  a  body  of  men  elected  by  a  local  popular 
constitueticy.  It  was  deemed  wise  to  commit  the  selec- 
tion-of  senators  to  the  legisljftures  of  the  several  states, 
because,  it  was  argued,  the  legislatures  will  select  their 
candidates  from  a  class  of  men  of  higher  standing,  and 
better  educated,  than  will  the  masses,  if  the  selection  be 
committed  to  them.  When  the  legislature,  representing 
the  collected  wisdom  and  dignity  of  the  commonwealth, 
select  men  to  represent  that  wisdom  and  dignity  iu  the 
senate  of  the  nation,  it  is  not  to  be  supposed  that  it  will 
select  those  who  are  below  its  estimated  standard  of 
ability  and  dignity  suited  to  represent  such  body,  but  on 
the  contrary,  that  it  will  take  care  to  select  from  a 
class  of  men  the  most  talented  and  distinguished  in  the 
state,  to  exercise  the  powers  and  discharge  the  duties 
pertaining  to  the  highest  deliberative  body  in  the  nation. 
And  this  anticipation  of  the  fathers  has  hitherto  been 
realized ;  for  it  is  safe  and  just  to  aflflrm  of  the  United 
States  senate,  that,  as  a  deliberative  body,  it  has  never 
been  excelled  in  point  of  intelligence,  ability  and  dignity, 
by  any  other  deliberative  body  in  the  world. 
\  g  300.  It  has  been  said  that  the  very  structure  of  the 
I  general  government  contemplated  one  partly  federal 
(  and  partly  national.  If  by  federal  is  meant  that  the 
state  governments  as  political  institutions,  are  repre- 
sented in,  or  can  exercise  any  authority  over,  the  general 
government,  or  that  they  have  any  authority  of  their 
own  to  exercise  in  respect  to  the  general  government, 
the  proposition  is  denied.  The  argument  that  the  people 
recognized  the  existence  of  the  state  governments,  as 
sovereign  and  independent  in  respect  to  each  other,  and 
that  they  continued  them,  proves  nothing  in  favor  of  the 
quasi  federal  theory.  The  people  of  the  United  States 
as  a  nation  had  sovereign  authority  to  establish  for 
themselves  such  government,  and  to  authorize  it  to 
exercise  such  powers  as  they  thought  proper,  independ- 
ent of  the  existence  of  state  governments.  And  they 
likewise  had  authority  to  take  from  these  state  institu- 
tions the  exercise  of  any  or  all  powers,  and  to  confer  the 
same  upon  the  general  government;  and  the  fact  that 
they  did  not  do  so,  proves  that  they  did  not  deena  it 
expedient ;  not  that  they  did  not  possess  the  authority. 
The  same  authority  which  instituted  the  general  govern- 
ment, and  conferred  upon  it  the  powers  enumerated  in 

19 
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the  national  constitution,  could  have  conferred  upon  it 
all  other  governmental  authority  to  the  destruction  of 
state  jurisdiction.  But  the  people  deeinedit  best  to 
institute  the  general  government  and  confer  on  it  the 
exercise  of  such  public  authority  as  was  required  to  pro- 
vide for  the  common  defense,  security  and  welfare  of 
the  people  as  a  nation ;  and  to  commit  the  exercis6  of  the 
residue  of  their  authority,  so  far  as  the  same  was  neces- 
sary for  domestic  purposes,  to  the  local  administration 
of  the  states.  But  in  doing  this,  there  was  no  acknowl- 
edgment, either  expressly  or  by  implication,  that  the 
states,  as  such,  had  any  original  inherent  sovereignty, 
or  were  in  any  manner,  as  political  institutions,  to  have 
a  voice  in  the  administration  of  the  general  government; 
nor  did  they,  in  fact,  give  them  away.  New  York  as  a 
state  government  is  unrepresented  at  Washington,  while 
New  York  as  a  people  or  part  of  the  nation,  is  fully  rep- 
resented there.^ 

i§  301.  The  argument  entitled  to  the  greatest  consider- 
ation in  favor  of  giving  to  state  legislatures  authority 
to  choose,  their  own  senators  in  the  manner  prescribed, 
had  reference  to  the  inevitable  character  of  a  body  thus 
selected  and  constituted.  There  were  duties  to  be 
di3volved  upon  that  body  which  required  that  the  mem- 
bers thereof  should,  be  men  of  great  wisdom,  experience, 
discretion,  judgment  and  dignity.  These  qualifications 
were  of  more  importance  to  the  people  than  that  the 
members  should  come  from  any  particular  district  or 
state.  The  duties  to  be  performed  by  that  body  had 
respect  to  no  particular  locality  within  the  nation.  As 
a  branch  of  the  legislature  they  were  to  supervise  the 

1  Says  Story  (Com.  on  Const.,  J  693) :  "  In  the  first  place  the  very  structure  of 
the  general  government  contemplated  one  partly  federal  and  partly  national. 
It  not  only  recognized  the  existence  of  the  state  governments,  but  perpetuated 
them,  leavlno;  them  In  the  enjoyment  of  a  large  portion  of  the  rights  of  sov- 
ereignty, and  giving  to  the  general  government  a  few  powers.  The  general 
government  was,  therefore,  upon  the  acknowledged  basis,  one  of  limited 
and  circumscribed  powers ;  the  states  were  to  possess  the  residuary  powers." 
What  does  all  this  prove  in  favor  of  the  federative  theory  ?  The  people  of  the 
nation  having  sovereign  authority,  In  virtue  of  their  existence  as  such,  to 
create  such  institutions  for  administrative  purposes  as  they  deem  best,  create 
a  national  government,  and  confer  on  it  jurisdiction  over  all  matters  pertain- 
ing to  the  external  administration  of  national  authority,  and  also  over  such 
matters  pertaining  to  the  internal  administration,  as  local  institutions  were 
not  competent  to  administer ;  but  in  respect  to  such  other  matters  of  internal 
administration  as  pertjain  to  the  local  and  domestic  interests  of  the  people, 
the  nation  leaves  them  to  the  administration  of  the  state  governments,  assert- 
ing, however,  its  authority  over  the  whole  subject.  Now,  where  is  to  be  found 
the  recognition  of  state  sovereignty,  or  state  authority  even,  as  Independent 
of  the  nation?  The  Idea  that  the  states,  as  independent  sovereignties,  were 
entitled  to  representation  in  the  administration  of.  the  general  government', 
leads  to  constant  error.  The  people  of  the  states  in  respect  to  popular  rights 
and  interests  were  represented :  what  was  there  in  the  government,  independ- 
ent of  the  people,  that  required  to  be  represented  in  the  general  government  ? 
and  how,  practically,  are  the  states  politically  represented  by  the  United  States 
senators  7 
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action  of  the  house,  and  bring  to  the  test  of  superior 
wisdom,  great  experience  and  calm  Judgment,  the  pro- 
posed enactments  of  the  house  of  rfepresentatives.  The 
senate  was  to  constitute  the  highest  tribunal  in  the  nation 
for  trying  impeachments;  it  was  to  be  associated  with 
the  president  in  making  treaties^  with  foreign  nations ; 
also  in  appointing  embassadors  and  other  public  minis- 
ters and  consuls;  judges  of  the  supreme  court,  and  other 
officers.  For  these  reasons  it  was  deemed  important  to 
secure,  as  members  of  that  body,  the  best  men  the 
nation  could  produce.  Therefore,  the  selection  of  them 
was  committed  to  the  legislatures  of  the  several  states, 
rather  than  to  a  popular  constitaency.  And  experience 
has  demonstrated  that  the  state  legislatures,  in  selecting 
men  for  senators  of  the  United  States,  have  usually 
sought  them  among  those  who,  as  a  class,  stood  highest 
in  the  state  for  ability,  intelligence,  culture,  refinement, 
worth  and  dignity ;  and  the  character  of  the  senate  thus 
composed  is  such,  that  the  bestowal  of  its  office  confers 
the  highest  honor  upon  the  person  receiving  it.^ 

S  302.  He  only  can  be  deemed  an  honest  and  patriotic 
citizen  who  seeiis  the  highest  good  of  his  colintry  by  the 
employment  of  every  means  in  his  power  essential  to 
that  end.  Observation  and  reflection  teach  that  there 
are  duties  to  be  performed,  essential  to  the  well-being 
of  society,  which  require,  in  their  performance,  the 
exercise  of  the  highest  qualities  of  the  mind;  qualities 
which  can  be  found  only  in  a  class  of  men,  fitted  by 
natural  endowment,  and  by  the  discipline  of  a  liberal 
education  and  long  practice.  The  relations  of  society 
to  the  individual  members  thereof,  impose  duties  of  this 
character  upon  every  government,  whether  popular, 
aristocratic,  or  monarchical.  The,  good  of  society 
requires  wise  legislation  to  adjust  and  apply  the  princi- 
ples of  justice  to  the  numerous  transactions  of  men,  in 

1  "  The  scheme  of  an  election  by  the  legislature  Anally  .prevailed  by  a  unani- 
mous vote.  The  reasoning  by  which  this  mode  of  appointment  was  supported 
does  not  appear  at  large  in  any  contemporary  debate.  But  it  may  be  gathered 
from  the  imperfect  lights  left  us,  that  the  main  grounds  were  that  it  would 
immediately  connect  the  state  governments  with  the  national  government, 
and  thus  harmonize  the  whole  into  one  universal  system."  (Story's  Com.  on 
Const.,  ?g  703, 701.)  It  Is  admitted  that  remarks  of  that  character  were  made  by 
some  of'  the  members,  but  it  seems  impossible  that  any  one  should  have  been 
influenced  by  them;  for  it  is  not  true  that  the  state  governments  are  connected 
with  the  general  government  through  the  senator  elected  by  the  state  legisla- 
ture. For  example,  in  what  respect  is  the  governor,  as  the  chief  executive  of 
the  state,  connected  with  the  general  government  through  the  senator  elect? 
In  what  respect  is  the  legislature  of  the  state  connected  with  the  general  gov- 
ernment through  the  senator  elected  by  it?  or  in  what  respect  is  the  judiciary 
of  the  state  thus  connected  with  the  general  government?  If  neither  the 
executive,  legislative  or  Judicial  departments  of  the  state  are  connected  witli 
the  general  government  through  the  United  States  senator,  then  in  what 
respect  is  the  government  itself  thus  connected? 
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the  infinitude  of  their  relations  to,  and  bearings  upon, 
each  other.  The  wisest  and  best  cannot  always  fore* 
judge  the  evil  results  which  measures,  apparently 
innocent  and  simple,  will  produce  if  improperly  imposed 
upon  society  as  law.  Therefore,  every  government 
approximating  to  a  dejnocracy,  has  found  it  necessary 
to  provide,  as  far  as  possible,  for  the  presence  of  this 
wisdom  and  discreet  judgment,  both  in  a  branch  of  its 
legislature  and  on  the  bench.  The  principles  of  popular 
representation  do  not  apply  to  either  the  senate,  which 
is  a  quasi  judicial  body,  nor  to  the  bench.  The  judge 
upon  the  bench  is  required  to  know  the  law  as  obliga- 
tory upon  all ;  and  to  ascertain  the  facts  requiring  its 
application ;  and  then,  honestly  to  pronounce  the  judg- 
ment of  the  law  upon  the  facts  as  ascertained.  He  is 
to  represent  neither  plaintiff  nor  defendant,  neither 
town,  county,  or  state,  except  in  the  character  of  impar- 
tial justice;  blind  to  every  sonsideration  except  the 
wise  and  just  application  of  the  law  to  the  facts  of 
the  case  before  him.  He  is  not  to  know  whether  the 
subject  of  his  judgment  be  a  wise  man  or  a  fool ;  a 
saint  or  a  dinner ;  a  rich  man  or  poor ;  dignified  or 
mean  ;  black  or  white,  constituent  or  stranger.  Be  he 
who  or  what  he  may,  the  duty  of  the  judge  to  declare 
the  law  as  applicable  to  the  facts  is  the  same.  With 
what  propriety,  then,  can  a  judge  have  a  constituency  ? 
What  can  he  do  for  them  as  their  representative  ?  what 
rights  can  he  recognize  in  them,  and  award  to  them, 
that  a  judge  not  a  representative  is  not  bound  to 
recognize  and  award?  As  a  judge,  is  he  to  feel  the 
presence  of  the  people  on  the  bench?  Is  he  to  be 
swerved  from  the  discharge  of  his  judicial  duties  by 
their  infiuence  or  clamor  ?  Is  he  to  remember  that  he 
owes  his  oflicial  position  to  their  suffrage  ?  If  so,  by 
every  principle  sacred  to  justice,  he  is  unfit  to  be  a 
judge;  he  deserves  to  be  impeached,  and  be  sent  back 
to  the  political  arena  from  whence  he  came.  The  people 
are  their  own  worst  enemies  when  they  put  politicians 
on  the  bench.  They  subvert  their  own  liberties,  and 
deprive  themselves  of  the  administration  of  exact  jus- 
tice, when  they  adopt  a  mode  of  selecting  judges 
which,  from  its  nature,  will  not  secure  the  wisest  and 
best  men  the  profession  can  produce ;  which,  from  its 
nature,  will  put  upon  the  bench  men  of  quick  sense  to 
snuff  the  popular  breeze,  and  to  trim  their  judicial  sails 
to  catch  its  favor. 
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g  303.  Similar  considerations  apply  to  the  selection 
of  senators  of  the  United  States.  The  welfare  of  the 
nation  at  large,  as  well  as  that  of  every  citizen,  requires 
that  the  senate  of  the  United  States  be  composed  of 
men,  who,  from  age,  experience,  ability,  culture,  dis- 
cipline, aud  sound  judgment,  shall  be  equal  to  any 
emergency  that  can  arise.  They  are  required  to  be 
statesmen  of  the  clearest  and  broadest  vision.  They 
must  be  able  to  grasp  and  comprehend  the  scope  of 
every  question  that  can  arise  in  the  administration  of  the 
general  government,  both  in  respect  to  external  or 
international  rights  and  duties,  and  also  in  respect  to 
those  which  pertain  to  the  internal  administration  of 
national  authority.  Every  member  should  be  thor- 
oughly versed  in  the  science  of  public  and  police  law. 
He  should  be  qualified  to  determine  all  questions  of 
international  law  which  are  to  be  aided  or  modified  by 
the  treaties  he  advises  and  ratifies.  He  should  under- 
stand the  principles  of  political  economy;  for  by  his 
judgment  and  vote  the  nation  is  to  be  prospered  or 
injured  In  all  its  fountains  of  wealth  and  .prosperity. 
The  senator  should  have  no  constituency  but  that 
of  the  highest  wisdom,  the  hiost  prudent  discretion,  the 
clearest  insight  and  the  most  comprehensive  judgment 
of  the  state  and  nation.  Such  are  the  duties  the  consti- 
tution imposes  upon  him,  and  consequently  such  should 
be  his  qualifications.  The  founders  of  the  general  gov- 
ernment, therefore,  manifested  great  wisdom  and  fore- 
sight when  they  provided  for  the  election  of  senators  by 
the  legislature  of  the  state.  By  no  other  means  could 
they  have  secured  the  appropriate  men  to  constitute  the 
highest  deliberative  body  of  the  nation,  qualified  to 
counsel  the  president,  and  take  part  with  him.  in  adjust- 
ing the  relations  between  the  nation  and  foreign  powers. 

g  304.  While  the  principles  of  popular  or  democratic 
governments  require  that  the  people  should  be  poten- 
tially present  in  the  legislature,  and  that  their  voice 
should  be  heard,  and  their  rights  respected  in  the 
making  of  laws,  their  own  well-being,  and  the  welfare 
of  society  requires  that  no  one  should  have  a  local  con- 
stituency, who  is  selected  to  administer  in  departments 
of  the  government  where  the  duties  of  the  depart- 
ment will  not  consistently  permit  the  influence  of  such 
constituency.  Thus,  the  duties  of  the  judicial  office 
admit  of  no  popular  influence ;  they  are  the  same,  inde- 
pendent of  all  constituencies.    To  be  in  sympathy  with 
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,  any  on  the  subject  of  adjudication  is  a  disqualification. 
The  judge  on  the  bench  should  feel  that  he  belongs 
to  the  Gomnjonwealth  as  the  dispenser  of  impartial 
justice  to  all.  The  principles  of  democracy  requiring 
the  potential  presence  of  the  people  in  the  legislature  to 
secure  the  enactment  of  laws  just  to  all,  require  the 
absence  of  their  influence  on  the  bench,  that  impartial 
justice  may  be  administered  to  all.  Therefore,  it  is 
contrary  to  the  nature  of  the  judicial  ofQce,  and  to  the 
spirit  in  which  its  duties  are  to  be  performed,  that 
the  incumbent  should  feel  himself  the  representative  of 
a  constituency  less  numerous  than  the  state  at  large. 
Public  interests,  and,  public  and  private  justice  imper- 
atively demand,  that- Such  method  shall  be  adopted  in 
the  selection  of  judges,  as  will  secure  the  ablest,  wisest 
and  best  men  for  that  office  which  the  state  can  pro- 
duce ;  and  experience  proves  that  the  larger  and  wiser 
the  constituency,  the  more  competent  and  responsible 
■will  be  the  representative.  Commit  the  selection  of 
judges  to  ward  politicians,  and  ward  politicians  will  be 
found  on  the  bench.  Oomiiit  their  selection  to  the  state 
legislature,  and  no  man  can  be  appointed  who,  in  char- 
acter, ability  a,nd  intelligence,  is  not  a  fair  representative 
of  the  same  qualities  in  the  legislature. 

§  305.  Because  the  duties  of  the  senatorial  office 
required  in  the  senator  qualifications  of  character  and 
ability,  rather  than  those  of  a  representative  of  a  local 
constituency,  the  number  to  be  selected  from  each  state 
■was  determined  with  reference  to  the  dignity  and 
character  of  the  senate,  and  not  with  respect  to  the 
principles  of  popular  representation.^    Two  from  each 

1  "Eaoh  state,  whether  more  or  less  populous,  appoints  two  senators— a 
number  which  would  have  been  Inconvenient  If  the  votes  in  the  senate  were 
taken,  as  in  the  former  congress,  by  states,  wiien,  if  the  delegates  from  a  state 
were  equally  divided,  the  vote  of  the  state  was  lost;  and  which,  of  course, 
rendered  an  uneven  number  preferable.  But  in  the  senate  a  numerical  vote 
istaken  in  all  oases,  and  the  division  of  opinion  among  those  wlro  represent 
particular  states,  has  no  influence  on  the  general  result.  If  the  senate  should 
be-equally  divided,  the  casting  vote  is  given  to  the  vice-president,  whose  office 
it  is  to  preside  in  the  senate.  The  equality  of  states  in  this  respect  is  not  per- 
haps dPfensible  on  the  principle  of  representing  the  people,  which  ought 
always  to  be  according  to  numbers ;  but  it  was  the  result  of  mutual  concession 
and  compromise  in  which  the  populous  states,  enjoying  the  advantages  of 
pro-portional  nunibers  in  the  house  of  representatives,  by  which  they  were 
enabled  to  control  the  interests  of  the  smaller  states,  yielded  as  a  compensa- 
tion tlie  principle  of  equality  in  this  branch  of  the  legislature,  enjoying  in 
most  respects  equal,  and  in  some  respects  greater  powers.  »  *  This  composi- 
tion of  both  houses  is  peculiar  to  our  coantry,  and  has  been  found  in  practice 
neither  productive  of  pchism  nor  deflcient  in  energy.  A  perfect  independence 
of  sentiment  has  been  uniformly  manifested  by  the  members,  and  much 
superiority  to  local  interests  and  impressions  particularly  sought  for  in  tlie 
senate  have  always  been  found  there."  (Rawle  on  the  Constitution,  pp. 
32, 33.)  It  seems  strange  that  any  one  should  mlstalce  the  real  object  for  which 
the  senate  of  the  United  States  was  established.  It  is  in  no  political  or  per- 
sonal sense  a  representative  body.  It  is  representative  only  in  the  sense  that . 
Its  members  ought  to  be  "  representative  men,"  in  respect  to  talent,,  integrity. 
Intelligence  and  virtue.  (Story's  Com.  on  Const.,  J  702.) 
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state  gave  th6m  a  body  of  twenty-six  members,  to  be 
presided  over  by  the  vice-president  of  the  United  States. 
This  secured  to  the  government  the  services  of  an  able 
body  of  counselors,  and  tended  to  give  to  its  adminis- 
tration, dignity,  and  to  secure  confidence  in  its  wisdom 
and  permanence.  "  It  has  not  only  been  demonstrated 
that  the  senate,  in  its  actual  organization,  is  well  adapted 
to  the  exigencies  of  the  nation,  but  that  it  is  a  most  im- 
portant and  valuable  part  of  the  system,  and  the  real  bal- 
ance-wheel which  adjusts  and  regulates  its  movements." 

§  306.  The  number  of  senators  should  be  sufficiently 
large  to  insure  that  variety  of  knowledge,  talent,  expe- 
rience and  practical  skill  essential  to  the  discharge  of  its 
various  duties.  No  human  genius  or  industry  is  ade- 
quate to  all  the  vast  concerns  of  government,  if  it  be 
not  aided  by  the  power  and  skill  of  numbers.  ^  Num- 
bers are  also  important  to  give  to  the  body  suflScient 
firmness  to  resist  the  influence  which  the  more  popular' 
branch  will  be  solicitous  to  exert  over  them.  Numbers, 
in  many  cases,  confer  power;  and  what  is  of  equal 
importance,  they  present  greater  resistance  to  improper 
influences.  The  senate  being  instituted  as  the  conserv- 
ative power  or  balance-wheel  in  the  government,  seems 
admirably  adapted  to  the  end  for  which  it  was  created. 

§  307.  The  duration  of  the  senatorial  term  is  also 
favorable  to  the  stability  and  dignity  essential  to  that 
body.  From  the  classification  of  its  members,  one  third 
of  their  number  retire  every  two  years,  and  their  places 
are  supplied  with  new  members.  It  follows,  therefore, 
that  two-thirds  of  their  number  will  always  have  the 
benefit  of  an  experience,  as  members  of  that  body, 
varying  from  two  to  four  years.  This  will  preserve 
great  uniformity  in  its  rules,  familiarity  with  the  routine 
of  its  duties,  and  will  secure  accuracy  and  precision  in 
all  its  movements.  Thus,  while  the  senate  is  made  a 
perpetual  body  as  a  branch  Of  the  government,  there 
is  a  continual  change  in  the  members  composing  it. 
There  is  a  perpetual  sameness  in  all  that  is  essential  to 
the  end  for  which  it  was  created ;  but  there  are  changes 
in  its  members,  sufficient  to  keep  them  in  mind  of  their 
responsibilities  to  the  nation,  and  such,  also,  as  to 
deprive  them  of  motives  to  usurp  and  concentrate 
authority  in  their  own  hands ;  yet  its  efficiency  is  not 
weakened  by  the  constant  influx  of  new  and  inexpe- 
rienced members.    The  system  seems  to  be  perfect  in 

■  story's  Com.  on  Const.,  §  706, 
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its  adaptation  to  all  the  requirements  of'such  a  body,, 
connected  with  a  popular  government. 

S  308.  The  qualifications  proposed  for  senators  as  dis- 
tinguished from  those  of  the  representatives,  consist  in 
a  more  advanced  age,  and  a  longer  period  of  citizenship. 
A  senator  must  be  at  least  thirty  years  of  age,  and  must 
have  been  a  citizen  of  the  United  States  nine  years. 
The  propriety  of  these  requirements  is  explained  by  the 
nature  of  the  senatorial  trust ;  which,  requiring  greater 
extent  of  information  and  stability  of  character,  requires, 
at  the  same  time,  that  the  senator  should  have  reached 
a  period  of  life  most  likely  to  supply  these  advantages, 
and  which — participating  immediately  in  transactions 
with  foreign  nations  —  ought  to  be  exercised  by  none 
who  are  not  thoroughly  weaned  from  the  prepossessions 
and  habits  incident  to  foreign  birth  and  education.^ 

§  309.  The  vice-president  of  the  United  States  is 
ex  officio  president  of  the  senate ;  but  he  has  no  voice 
ip  their  deliberations,  and  can  vote  only  in  case  the 
members  present  are  equally  divided.  The  senate  are 
authorized  to  choose  their  other  officers,  and,  in  the 
absence  of  the  vice-president,  or  while  he  shall  be 
engaged  in  exercising  the  office  of  president  of  the 
United  States,  they  are  required  to  elect  a  president  pro 
tempore.^  Each  house  is  made  the  judge  of  the  elec- 
tions, returns  and  qualifications  of  its  own  members ; 
and  a  majority  of  each  house  constitutes  a  quorum  for 
general  business ;  though  a  less  number  may  adjourn 
from  day  to  day ;  and  also  are  authorized  to  compel  the 
attendance  of  members,  under  such  penalties  as  they 
may  severally  provide. 

§  310.  The  senate  is  a  semi-judicial  body — not  that 
it  can  exercise  judicial  powers  over  subjects  properly 
belonging  to  the  sphere  of  judicial  administration — 
but  the-  power  to  try  all  impeachments  against  high 
officials  is,  by  the  constitution,  committed  to  its  sole 
exercise.  In  the  exercise  of  that  power  it  sits  as  a 
high  court,  having  authority  to  determine  all  questions 
of  law  and  fact  involved  in  x)ronouncing  the  guilt  or 
innocence  of  the  accused.  When  the  president  of  the 
United  States  is  on  trial,  the  chief-justice  presides. 
Erom .  the  composition  of  the  senate,  it  is  a  fit  and 
appropriate  tribunal  to  try  and  determine  all  questions 
of  law  and,  fact  involved  in  the  guilt  of  any  public 
officer  of  the  United  States ;  for  among  its  members  are 

1  Federalist,  62. 


THE  L|:GISLATURE— THE  SENATE.         153 

always  to  be  found  the  ablest  lawyers  and  jurists  of  the 
nation.  When  trying  an  Impeachment  they  are  to  be 
upon  oath  or  affirmation,  combining  the  duties  both 
of  the  judge  and  jury,  to  hear  and  determine  the  law 
and  the  facts  touching  the  matters  in  hearing. 

g  311.  The  congress  thus  constituted  is  required  to 
assemble  at  least  once  in  every  year ;  and  until  congress 
by  law  appoint  a  different  day,  that  meeting  is  to  take 
place  on  the. first  Monday  in  December.^  When  thus 
assembled,  they  are  independent  of  each  other  in  their 
organization  and  the  government  of  their  respective 
bodies ;  but  neither  house  during  the  session  can  adjourn 
for  a  period  more  than  three  days,  without  the  consent 
of  the  other  body ;  nor  can  they  adjourn  to  any  other 
place  than  that  in  which  the  two  houses  are  setting." 

§  312.  Each  house  is  not  only  a  judge  of  the  election 
returns  and  qualifications  of  its  members,  but  it  may 
determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and,  with  the  concurrence 
of  two- thirds,  expel  a  member.  The  necessity  for  the 
existence  and  exercise  of  this  power  is  founded,  on 
the  principle  of  self-preservation.  The  constitution 
confers  the  power  to  punisTi  in  express  terms,  only  for 
offenses  committed  by  its  members.  But  the  same 
necessity  requires  its  exercise  in  respect  to  persons  not 
members ;  and  the  supreme  court  of  the  United  States 
have  held  that  the  house  have  authority  to  arrest  and 
bring  before  it  for  punishment  for  contempt,  other  than 
its  members.^  This  power  to  punish  extends  only  to 
imprisonment,  which  can  continue  no  longer  than  the 
authority  which  imprisons.  The  imprisonment  neces- 
sarily terminates  with  the  adjournment  or  dissolution 
of  congress.* 

I  Art.  1,  §  4,  Const.  IT.  S.    s  Id.,  art.  1,  ?  5. 


3  In  Anderson  v.  Dunn  (6  Wheat.,  204),  the  supreme  court  of  the  United  States 
■         "■  •     '.the  ■  ..,     .        - 

epr 
Imprisonment,  It  Is  a  legal  Justification  and  bar  to  plead  that  a  congress  was 


held  that,  "To  an  action  of  trespass  against  the  sergeant^at-arms  of  the  bouse 
of  representatives  of  the  United  States,  for  an  assault  and  battery  and  false 


bting  during  the  period  of  the  trespass  complained  of,  and  that  the 

house  of  representatives  had  resolved  that  the  plaintiff  had  been  guilty  of  a 

le  privileges  of  the  house,  and  of  a  high  contempt  of  the  dignity 


held  and  sitting  during 
house  of  representative 

breach  of  the  privileges  of  the  house,  and  of  a  high  contempt  of  the  dignity 
and  authority  of  the  same,  and  had  ordered  that  the  speaker  should  issue  his 
warrant  to  the  sergeant-at-arms,  commanding  him  to  talce  the  plaintiff  into 
custody  wherever  found,  and  to  have  him  before  the  said  house  to  answer  to 
the  said  charge :  and  that  the  speaker  did  accordingly  issue  such  a  warrant, 
reciting  the  said  resolution  and  order,  and  commanding  the  sergeant-at-arms 
to  take  the  plaintiff  into  custody,  &c.,  and  delivered  the  said  warrant  to  the 
said  defendant.  By  virtue  of  which  warrant  the  defendant  arrested  the  plaint- 
iff, and  conveyed  him  to  the  bar  of  the  house,  where  he  was  heard  in  his 
defense  touching  the  matter  of  the  said  charge,  and  the  examination  being 
adjourned  from  day  to  day,  and  the  house  having  ordered  the  plaintiff  to  be 
detained  in  custody  he  was  accordingly  detained  by  the  defendant  until  he 
was  finally  adjudged  to  be  guilty,  and  convicted  of  the  charge  aforesaid,  and 
ordered  to  be  forthwith  brought  to  the  bar  and  reprimanded  by  the  speaker 
and  discharged  from  custody,  and  after  being  thus  reprimanded  was  actnauy 
discharged  from  the  arrest  and  custody  aforesaid." 
■*  1  Kent's  Com.,  236  and  note. 

20 
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S  313.  The  times,  places,  and  manner  of  holding 
elections  for  senators  and  representatives  are  to  be 
prescribed  in  each  state  by  the  legislature  the,reof ;  but 
the  congress  may  at  any  time,  by  law,  make  or  alter 
such  regulations,  except  as  to  the  place  of  choosing 
senators.*  This  provision  of  the  constitution  giveVto 
the  general  government  full  power  to  provide  for  main- 
taining itself  in  both  branches  of  the  legislature,  should 
a  state  be  disposed  to  subvert  its  constitutional  exist- 
ence. Congress  could  by  law  provide  for  the  election 
of  members  to  the  house  of  representatives,  by  fixing 
upon  the  time  and  place  for  holding  the  election,  and  by 
prescribing  the  manner  of  holding  the  same ;  and  could 
make  all  laws  necessary  and  proper  for  such  jjurpose. 
lb  could  also,  if  necessary,  determine  by  law  the  time 
and  manner  of  electing  the  senator ;  and  could,  by 
law,  require  the  legislature  of  a  state  to  come  together 
and  elect  a  senator  in  accordance  therewith  ;  and  they 
could  make  all  laws  necessary  and  proper  to  compel  a 
compliance  with  such  requirement.^  The  constitution 
has  imposed  a  duty  npon  the  legislatures  of  the  several 
states,  and  made  it  supremely  binding  upon  them. 
They  are  required  by  the  satne  constitution  to  take  an 
oath  of  office  to  perform  that  duty ;  and  without  taking 
that  oath  they  cannot  qualify  as  members.  Should  the 
members  refuse  to  perform  this  duty  as  required  by 
the  constitution  and  the  laws  of  congress  in  respect 
thereto,  there  is  a  supreme  judiciary  to  apply  the  law, 
and  a  supreme  executive  to  enforce  its  mandate. 

§  314.  Bach  house  is  required  to  keep  a  journal  of  its 
proceedings,  and  from  time  to  time  to  publish  the  same, 
excepting  such  parts  as  may,  in  their  judgment,  require 
secrecy.  The  object  of  this  requirement,  in  part,  at 
least,  is  to  give  the  people  an  opportunity  of  examiuiug 
particularly  into  the  official  conduct  of  the  members  of 
the  congress,  with  a  view  of  holding  them  to  a  strict 
accountability,  and  to  enable  the  constituent  and  nation 
t(0  know  the  position  and  action  of  each  member  iipon 
every  important  measure.  A  provision  for  entering  the 
yeas  and  nays  of  the  members  upon  the  journal  at 
the  desire  of  one-fifth  of  the  persons  present,  is  also 
inserted  in  the  constitution.' 

g  315.  The  senators  and  representatives  are  to  receive 
a  compensation  for  their  services,  to  be  ascertained  by 

1  Art.  1,  g  4,  Const.  U.  S.   s  Eawle  on  the  Constitution,  p.  42. 
c  Art.  1,  §  5,  Const.  U.  S. 
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la-w,  and  paid  out  of  the  treasury  of  the  United  States. 
Except  for  treason,  felony  and'  a  breach  of  the  peace, 
they  are  privileged  from  arrest  during  their  attendance 
at  the  session  of  their  respective  houses,  and  also  in 
going  to  and  returning  from  the  same.  Nor  are  they 
to  be  called  in  question  in  any  other  place  for  any  speech 
or  debate  in  either  house.  During  the  continuance  of 
the  official  term  of  either  the  senator  or  representative, 
they  may  not  be  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  which  shall  have  been  cre- 
ated, or  the  emoluments  of  which  shall  have  been 
increased  during  such  tinie ;  and  no  person  holding  any 
office  under  the  United  States  can  be  a  member  of  either 
house  during  its  continuance.^ 


CHAPTER  IX. 

LEGISLATIVE  POWEKS  AISJ)  DUTIES. 

S  316.  All  legislative  powers  granted  to  the  general 
government  are  vested  in  congress,  and  it  is  authorized 
to  make  all  laws  necessary  and  proper  for  carrying  into 
execution  all  the  powers  vested  by  the  constitution  in 
the  government  of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof.  The  constitution  has,  in  the 
most  general  terms,  instituted  the  several  departments 
of  the  government,  and  given  guides  to  the  proper 
administration  thereof.  It  has  vested  it  with  powers  to 
exercise  all  the  functions  of  government  over  certain 
specified  subjects.  But  it  requires  the  legislation  of 
congress  to  define  and  determine  the  mode  of  its  action, 
and  the  details  of  its  administration;  so  that  practically 
every  department  and  officer  of  the  government,  in  the 
exercise  of  the  powers  committed  to  either,  are  under 
the  direction  and  control  of  congress.  The  constitution 
vests  in  a  president  of  the  United  States  the  executive 
powers  of  the  government;  and  points  out  in  general 
terms  the  manner  of  his  election,  and  induction  into 
office.  But  it  is  necessary  for  congress  to  regulate  and 
determine  the  mode  of  executive  administration.  'The 
constitution  vests  the  judicial  power  of  tbe  United 
States  in  one  supreme  court,  and  in  such  inferior  courts 
as  congress  from  time  to  time  may  ordain  and  establish. 
But  the  organization  of  the  supreme  court  in  all  its 

rArt.  1,  ?6,  Const.TT.  S. 
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details,  is  necessarily  the  subject  of  legii^lation,  and 
consequently  these  details  are  to  be  determined  by  con- 
gress. All  the  several  departments  of  tbe  government 
are  to  be  administered  according  to  law ;  and  the  laws 
of  their  administration  are  to  be  determined  by  congress. 
This  necessity  imposes  upon  the  legislative  department 
the  supervision  of  all  the  others ;  and,  although  it  is  the 
constitutional  duty  of  the  president  to  see  that  the  laws 
are  executed,  it  is  the  duty  of  congress  to  see  that  he 
has  the  necessary  means,  and  that  he  performs  his  con- 
stitutional duty. 

§  317.  The  legislative  department  of  a  government, 
more  than  any  other,  eminently  represents  the  sover- 
eignty of  the  people.  It, is  necessarily  required  to  be 
present  by  its  laws,  in  every  other  department,  and  to 
provide  for  the  faithful  and  just  administration  of  the 
duties  thereof.  It  stands  in  the  place  of  the  people,  and 
must  have  their  wisdom  and  unlimited  discretion,  in 
respect  to  all  subjects  committed  to  its  jurisdiction.  It 
must  be  a  department  with  Argus  eyes,  seeing  the 
relations,  dependencies,  influences,  and  needs  of  society 
in  all  its  parts ;  it  must  have  wisdom  to  discover  the 
laws  necessary  to  regulate  and  harmonize  the  jarring 
and  discordant  elements;  and  discretion  to  adapt  means 
to  that  end.  The  true  mission  of  the  legislator  is  to 
discover  the  natural  laws  incident  to  every  condition 
and  relation  which  can  exist  in  society ;  and  to  devise 
means  by  which  such  laws  can  have  just  sway  without 
interruption.  For  every  individual  being,  as  well  as 
every  atom  of  matter,  is  the  subject  of  natural  law,  and 
can  be  regulated  and  controlled  harmoniously  only  in 
accordance  with  such  laws.  The  Infinite  Father  and 
Divine  Architect  of  the  universe  is  omnipresent  in 
every  department  of  existence  by  the  omnipotence  of 
his  power,  in  the  operations  of  these  natural  and  neces- 
sary .laws,  and  the  highest  good  of  all  requires  that 
these  natural  laws  should  be  understood  and  observed. 
Hence,  the  wise  legislator,  if  he  would  regulate  by  law 
the  commerce  and  trade  of  society,  will  first  ascertain  the 
natural  laws  pertaining  to  commerce  and  trade,  and 
then  adapt  his  legislation  thereto ;  and  thus  it  is  in 
respect  to  every  branch  of  industry  and  every  depart- 
ment of  business. 

S  318.  The  legislative  department  of  government  is 
necessarily  intrusted  with  the  exercise  of  a  larger  dis- 
cretion than  any  other.    It  is  impossible  to  foresee  the 
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powers  whicli  it  may  become  necessary  for  the  govern- 
ment to  exercise  to  preserve  itself  and  tlie  society  over 
■whose  interests  it  presides.  For  these  reasons  tbe  legis- 
lative department  should  be  connected  immediately  with 
the  people,  and  should  be  in  constant  communication 
with  them.  One  branch,  at  least,  should  take  its  mem- 
bers from  every  district  in  the  state  or  nation,  that  the 
observation,  information,  interest  and  discretion  of 
the  people  may  be  present  in  the  legislature  to  suggest, 
urge  and  act  for  the  particular  occasion.  There  are 
certain  rights  of  the  individual  and  public  which  should 
be  so  guarded  by  constitutional  bulwarks  that  even  the 
legislature  cannot  invade  them.  There  are  certain 
fundamental  principles  so  essential  to  the  welfare  of  the 
individual  and  the  well-being  of  society,  that  even 
the  people  themselves  should  be  deemed  incapable  of 
disregarding  them.  The  jurisdiction  of  each  depart- 
ment of  the  government  should  be  well  defined — that 
of  the  legislature  as  well  as  of  the  others.  But  within 
its  assigned  sphere  or  jurisdiction,  and  in  respect  to 
proper  subjects  of  legislative  control  or  direction,  it 
should  be  permitted  to  exercise  large  discretion.  Where 
vested  rights  are  not  infringed,  where  fundamental 
principles  are  not  endangered,  and  especially  where  the 
common  welfare  demands  legislative  action,  there 
the  maxim,  solus  reipuhliccB  est  suprema  lex,  applies, 
and  the  legislature  will  be  required  to  exercise  all 
necessary  discretion  within  the  limits  of  its  assigned 
jurisdiction.  Its  paramount  duty  is  to  see  that  the- 
commonwealth  sustains  no  detriment,  if  it  be  within 
the  reasonable  scope  of  its  authority  to  prevent  it  by 
proper  legislation.  The  reason  why  the  legislative 
department  of  government  should  be  permitted  to 
exercise  such  large  discretion,  is  founded  in  the  neces- 
sity of  the  case;  and  that  is,  it  cannot  perform  the 
necessary  duties  of  its  office  in  providing  for  the  com- 
mon security  and  general  welfare  of  the  people  without 
the  exercise  of  a  liberal  discretion. 

S  319.  The  reasons  requiring  the  exercise  of  a  broad 
discretion  by  the  legislative  department  of  government 
in  administering  within  the  sphere  of  its  jurisdiction, 
do  not  apply  to  other  departments.  In  general,  the 
judiciary  department  is  not  called  upon  to  act  until 
the  legislature  has  acted.  It  is  not  called  upon  to 
interpret  and  apply  the  law,  until  the  legislature  have 
enacted  the  law  to  be  applied.    In  fact  the  judiciary 
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cannot  exist  or  act  until  created  by  legislative  action 
and  direction.  The  duty  of  the  judge  is  limited  to 
ascertaining  the  law  as  it  exists,  and  applying  it  to  the 
facts  as  ascertained  in  each  particular  case ;  while 
the  duty  of  the  legislator  requires  him  to  ascertain 
what  laws  are  necessary  for  the  welfare  of  individuals,, 
and  the  well-being  of  society,  and  to  enact  them  in 
suitable  form.  The  executive  department  like  the 
judiciary,  has  less  occasion  to  exercise  a  large  discre- 
tion, than  the  legislative.  In  general,  its  duties  are  all 
regulated  and  defined  by  law,  so  that  there  is  little  left 
to  executive  discretion.  Its  duties  begin  when  the 
legislature  or  judiciary  have  completed  theirs.  When 
required  to  execute  an  order,  judgment  or  decree  of  the 
court,  the  necessary  directions  are  given  by  the  legis- 
lature or  the  court,  or  by  both.  When  required  to 
execute  the  provisions  of  a  statute  without  the  inter- 
position of  a  court,  the  manner  of  its  execution  is 
pointed  out  and  determined  by  law.  But  the  legislature 
has  no  power  or  department  to  go  before  and  prepare 
its  way,  and  make  its  paths  straight!  Hence,  it  must 
always  be  very  near  the  people,  to  learn  from  them  and 
their  needs,  the  interpretation  of  its  duties  and  powers 
within  the  general  limits  assigned  by  the  constitution. 

§  320.  From  this  ever-present  necessity  of  liberal 
discretionary  powers  in  the  legislative  department,  has 
arisen  the  doctrine  of  the  absolute  supremacy  of  the 
legislature  over  all  other  departments  of  government, 
•  and,  indeed,  over  all  other  authority.  Says  Sir  Edward 
Coke,  "the  power  and  jurisdiction  of  parliament"  — 
the  legislative  department  —  "  is  so  transcendant  that 
it  cannot  be  confined,  either  for  causes  or  persons,  with- 
in any  bounds.  It  hath  sovereign  and  uncontrollable 
authority  in  the  making,  confirming,  enlarging,  restrain- 
ing, abrogating,  repealing,  reviving  and  expounding  of 
laws,  concerning  matters  of  all  possible  denominations, 
ecclesiastical  or  temporary,  civil,  military,  maritime  or 
criminal,  this  being  the  place  where  absolute  despotic 
power,  which  must  in  all  governments  reside  somewhere, 
is  intrusted  by  the  constitution  of  these  kingdoms.  All 
mischief  and  grievances,  operations  and  remedies  that 
transcend  the  ordinary  course  of  the  laws,  are  within 
the  reach  of  this  extraordinary  tribunal.  It  can  regu- 
late or  new-model  the  succession  to  the  crown,  as  was 
done  in  the  reign  of  Henry  VIII  and  William  III.  It 
can  alter  the  established  religion  of  the  land,  as  was 
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done  in  a  variety  of  instances  in  the  reign  of  Henry 
YIII  and  his  three  children.  It  can  change  and  create 
afresh  the  constitution  of  the  kingdom  and  of  parlia- 
ment themselves,  as  was  done  by  the  act  of  union,  and 
the  several  statutes  for  triennial  and  septennial  elections. 
It  can,  in  short,  do  everything  that  is  not  naturally 
impossible,  and,  therefore,  some  have  not  scrupled  to  call 
its  power  by  a  figure  rather  too  bold,  the  omnipotence 
of  parliament.  True  it  is,  that  what  the  parliament 
doth,  no  authority  upon  earth  can  undo  ;  so  that  it  is  a 
matter  most  essential  to  the  liberties  of  this  kingdom, 
that  such  members  be  delegated  to  this  important  trust, 
as  are  most  eminent  for  their  probity,  their  fortitude 
and  their  knowledge."  ^ 

S  321.  The  authority  ascribed  by  Lord  Coke  to  par- 
liament, as  the  depositary  of  absolute  power  for  purposes 
of  legislation,  according  to  the  American  theory,  belongs 
to  the  people  in  their  original  or  national  sovereignty,  to 
be  exercised  by  them  or  by  those  to  whom  they  have 
delegated  the  authority  to  exercise  it.  The  people  as  a 
nation  being  sovereign  and  independent  of  all  other 
earthly  authority,  can,  if  they  will,  exercise  the  absolute 
authority  ascribed  to  parliament.  They  are  above  con- 
stitutions, and  what  they  do  no  other  authority  on  fearth 
can  undo,  while  they  continue  as  a  sovereign  nation. 
They  can  ordain  and  establish  constitutions  of  govern- 
ment ;  and  they  can  revoke  them  at  pleasure.  They 
can  set  up .  constitutional  barriers  to  the  exercise  of 
legislative  authority  over  particular  subjects,  and  they 
can  remove  them  at  pleasure.  In  the  language  just 
cited,  they  have  "  sovereign  and  uncontrollable  author- 
ity in  the  making,  confirming,  enlarging,  restraining, 
abrogating,  repealing,  reviving  and  expounding  of  laws 
concerning  matters  of  all  possible  denominations, 
ecclesiastical  or  temporal,  civil,  military,  maritime  or 
criminal." 

g  322.  It  is  not  claimed  that  the  general  government 
possesses  this  absolute  and  uncontrollable  authority 
concerning  matters  of  all  possible  denominations.  On 
the  contrary,  the  general  government  can  exercise 
authority  over  no  subject  not  expressly  or  by  implica- 
tion, committed  to  its  jurisdiction.  But  over  subjects, 
committed  to  its  jurisdiction,  it  has  the  absolute 
authority  to  legislate  ascribed  to  parliament ;  that  is,  it 
has  the  authority  of  the  people,  and  the  discretion  and 

1  Black.  Com.,  pp.  160, 161;  i  Coke  Inst.,  36. 
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power  of  the  people  to  require  and  do  whatever  the 
people  themselves  could  require  and  do  in  the  premises. 
The  constitution  euumerates  in  general  terms,  the  pow- 
ers of  congress  over  certain  subjects ;  and  leaves  to  it 
the  most  unlimited  discretion  as  to  the  manner  of  exer- 
cising those  powers  within  the  meaning  of  the  terms 
"  necessary  "  and  "  proper ;"  and,  lest  there  should  be 
any  doubt  as  to  the  right  of  congress  to  exercise  implied 
powers  wherever  and  whenever  they  may  be  necessary 
and  proper  to  the  discharge  of  duties  imposed,  or  the 
execution  of  express  powers  given,  it  provides  expressly 
for  their  exercise.  Congress,  then,  in  the  exercise  of 
the  duties  and  powers  imposed  and  conferred  by  the 
constitution,  is  as  absolute  in  its  authority  and  discre- 
tion as  are  the  people  themselves ;  subject  only  to  such 
restrictions  and  limitations  as  are  contained  in  the  con- 
stitution. 

g  323.  In  the  institution  of  the  general  government, 
the  people  assigned  to  it  the  subjects  of  its  particular 
jurisdiction,  and  left  to  it  the  exercise  of  their  author- 
ity and  discretion  in  legislating  upon  those  subjects, 
restrained,  however,  by  certain  important  prohibitions 
contained  in  the  constitution ;  which  are,  that  in  the 
exercise  of  legislative  authority,  congress  should  make 
no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right 
of  the  people  peaceably  to  assemble  and  to  petition 
the  government  for  a  redress  of  grievances.  That  the 
right  of  the  people  to  keep  and  bear  arms  should  not 
be  infringed.  That  no  soldier  in  time  of  peace,  should  be 
quartered  in  any  house  without  the  consent  of  the  owner, 
nor  in  time  of  war,  except  in  a  manner  to  be  prescribed 
by  law.  That  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unrea- 
sonable searches  and  seizures,  should  not  be  violated. 
That  no  warrants  should  issue  but  upon  probable  cause 
supported  by  oath  or  affirmation,  particularly  describing 
the  place  to  be  searched,  and  the  person  or  thing  to  be 
seized.  That  no  person  should  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  on  present- 
ment or  indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  danger ; 
nor  should  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb,  nor  compelled 
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in  any  criminal  case,  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  should  private  property  be  taken  for 
public  use  without  just  compensation.  That  in  all 
criminal  prosecutions,  the  accused  should  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  or  district  wherein  the  crime  was  committed,  which 
district  should  have  been  jireviously  ascertained  by  law ; 
and  to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation ;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel 
for  his  defense.  That  the  right  of  trial  by  jury  should 
be  preserved  in  suits  at  common  law,  when  the  value 
in  controversy  should  exceed  twenty  dollars,  and  that 
no  fact  tried  by  jury  should  be  reexamined  in  any  court 
of  the  United  States,  otherwise,  than  according  to  the 
rul.es  of  common  law.  That  excessive  bail  should  not 
be  required,  nor  excessive  fines  be  imposed,  or  cruel 
and  unusual  punishment  be  inflicted.  That  the  privi- 
lege Of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
except  where  in  cases  of  rebellion  or  invasion  the  public 
safety  might  require  it ;  that  no  bill  of  attainder  or 
ex  post  facto  law  should  be  passed ;  no  capitation  or  other 
direct  tax  should  be  laid,  unless,  in  proportion  to  the 
census  or  enumeration  therein  required ;  that  no  tax  or 
duty  should  be  laid  on  any  article  exported  from  any 
state  ;  that  no  preference  should  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports  of  one  state 
over  those  of  another ;  nor  should  vessels  bound  to  or 
from  one  state  be  obliged  to  enter,  clear  or  pay  duties 
in  another;  that  no  money  should  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made  by 
law  ;  that  no  title  of  nobility  should  be  granted,  &c. 
Subject  to  these  restrictions  and  prohil)itions,  congress 
has  all  the  authority  and  discretion  of  the  people  to 
legislate  tipon  subjects  committed  to  its  jurisdiction, 
which  in  spirit,  embraces  every  subject  essential  to 
national  existence,  safety  and  welfare. 

g  324.  There  is  no  danger  to  the  public  welfare  to  be 
ap[)rehended  from  an  abuse  of  this  legislative  authority 
committed  to  the  congress — because,  virtually,  it  is  the 
exercise  of  the  authority  of  the  people  themselves  by 
their  immediate  representatives,  fresh  from  their  pres- 
ence, and  instructed  as  to  their  duty.  It  is  not  to  be 
overlooked  that  the  house  of  representatives  is  composed 
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of  members  coming  from  every  district  in  the  nation, 
by  the  expressed  suflfrage  of  the  people,  renewed  every 
two  years,  and  yearly  instructed  in  the  wishes, and  needs 
of  their  particular  constituency  :  so  that  the  peppl^  are 
as  fully  represented  in  congress,  and  are  as  potentially 
present  there  to  legislate  upon  the  subjects  committed 
to  the  jurisdisdiction  of  the  general  government,  as 
they  were  in  the  conventions  which  framed  and  adopted 
the  national  constitution.  To  object  to  the  exercise  of 
a  liberal  discretion  by  congress,  in  legislating  for  the 
nation,  is,  virtually,  to  object  to  its  exercise  by  the  peo- 
ple themselves. 

§  325.  In  making  laws  the  senate  and  house  of  repre- 
sentatives possess  equal  authority.  Each  can  originate 
bills,  except  as  to  revenue  bills.  The  constitution  pro- 
vides that  all  bills  for  raising  revenue  shall  originate  in 
the  house  of  representatives ;  but  the  senate  may  pro- 
pose or  concur  with  amendments,  as  on  other  bills.  ^ 
There  can  be  little  question  as  to  the  kind  of  bills  to 
which  reference  is  here  made.  They  are  bills  to  levy 
taxes  upon  the  people ;  and  not  such  bills  as  may  result 
incidentally  in  creating  a  revenue.  It  cannot  be  sup-  • 
posed  that  a  bill  to  provide  for  the  sale  of  the  public 
lands,  or  to  sell  public  stocks,  or  to  establish  a  post- 
office  or  a  post  road  is  included  in  this  prohibition, 
although  as  a  result,  money  may  thereby  come  into  the 
public  treasury. 

§  326.  Such  being  the  meaning  of  the  expression, 
"all  bills  for  raising  revenue,"  the  reason  is  obvious 
why  they  should  originate  in  that  branch  of  the  legis- 
lature in  which  the  people  are  fully  represented.  The 
constitution  is  framed  upon  the  hypothesis,  that  the 
people  are  imminently  present  in  the  hbfise  of  rep- 
resentatives. That  all  occupations,  professions  and 
interests  have  their  guardians  and  advocates  there. 
That  the  needs,  impulses  and  demands  of  every  district 
in  the  nation  are  fully  represented.  If  a  revenue  is  to 
be  raised  by  a  levy  upon  the  industry  of  the  nation,  who 
can  know  so  well  how  to  equalize  the  burden  as  the 
representatives  of  the  people,  coming  from  every  dis- 
trict, and  familiar  with  every  interest  ?  "Who  will  feel 
so  immediately  the  responsibilities  to  be  assumed  in 
levying  a  tax  upon  the  industry  and  property  of  the 
people,  and  will  be  able  to  indicate  so  perfectly  the  effect 
of  any  proposed  measure  upon  the  branch  of  industry 

1  Art.  1,  i  7,  cl.  1,  Const.  U.  S. 
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he  represents,  as  the  immediate  representative  of  the 
people?  If  the  burden  is  to  be  imposed  upon  the  peo- 
ple, they  are  the  proper  ones  to  say  how  much,  and 
how  it  shall  be  imposed.  For  reasons  similar  to  these, 
the  British  house  of  commons  had  the  right  and  privi- 
lege that  all  grants  of  subsidies  and  parliamentary  aids 
should  begin  in  their  house.  The  reason  assigned  was, 
that  the  supplies  are  raised  upon  the  body  of  the  people, 
and,  therefore,  it  was  .proper  that  they  alone  should  have 
the  right  of  taxing  themselves.^ 

S  327.  Although  the  senate  cannot  originate  a  revenue 
bill,  it  can  propose  and  concur  in  amendments.  There 
are  reasons  why  the  senate  should  participate  in  matur- 
ing these,  as  well  as  other  bills.  They,  too,  are  citizens 
of  the  states  and  nation;  and  are  equally  with  the  people 
interested  in  all  revenue  bills.  Being  elected  by  the 
state  legislatures,  they  have  no  popular  constituency. 
Holding  their  office  for  the  term  of  six  years,  they 
are  not  so  familiar  with  the  mass  of  the  people,  and  do 
not  feel  so  immediately  their  responsibilities  to  them. 
Therefore,  they  cannot  be  supposed  to  be  so  intimately 
and  personally  connected  with  every  local  district,  or  so 
well  acquainted  with  local  interests  as  the  immediate 
representatives  of  these  interests  and  districts.  For 
these  reasons,  the  senators  are  not  as  well  qualified  to 
suggest  all  the  details  of  a  tax  bill  which  is  to  bear 
equally  upon  all  the  localities  of  the  nation.  They  are 
not  so  familiar  with  all  the  interests  to  be  reached,  and 
the  particular  burdens  to  be  increased  here  or  lessened 
there.  But  while  they  are  not  qualified  for  the  details 
of  such  a  bill,  they  are  eminently  qualified  to  discuss 
the  general  principles  to  be  observed  in  framing  it;  and, 
being  themselves  a  part  of  the  people  who  are  to  bear 
the  burden  to  be  imposed,  it  is  wisdom  to  permit,  and 
it  is  their  just  right  to  be  permitted,  to  participate  in 
maturing  such  bill,  by  suggesting  and  concurring  in 
amendments  thereto. 

§  328.  Although  all  legislative  power,  granted  to  the 
general  government  is,  by  the  constitution,  vested  in 
congress,  yet.  before  a  bill  can  become  a  law,  after  it  has 
passed  both  houses  of  congress,  it  must  be  presented  to 
the  president  for  his  approval  and  signature.  If  he 
approve  of  it  he  signs  it,  and  it  becomes  law.  If  he  do 
not  approve  it,  he  returns  it  with  his  objections  to  the 
bouse  in  which  it  originated.    The  objections  of  the  presi- 

1  1  Black.  Com.,  169. 
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dent  are  then  required  to  be  entered  at  large  upon  their 
journal,  and  they  proceed  to  reconsider  the  bill.  If, 
after  such  reconsideration,  two-thirds  of  the  hQuse  agree 
to  pass  the  bill  notwithstanding  the  president's  veto,  it 
is  then  sent,  together  with  the  objections,  to  the  other 
house  by  which  it  is  required  to  be  reconsidered.  Then, 
if  approved  by  two-thirds  of  that  house  also,  it  bejcomes 
law,  notwithstanding  the  president's  veto.  In  these 
cases  the  votes  of  both  houses  arp  required  to  be  by 
yeas  and  nays,  and  the  names  of  the  members  voting 
for  or  against  the  bill  are  required  to  be  entered  on 
the  journal  of  each  house  respectively.  The  president 
has  ten  days  to  examine  any  bill  before  he  is  required 
to  return  it.  If  he  should  not  return  a  bill  within  ten 
days,  Sundays  excepted,  after  it  has  been  presented  for 
his  approval,  it  becomes  a  law,  the  same  as  if  approved 
and  signed  by  him.  But,  if  congress  should  adjourn, 
thereby  preventing  the  return  of  such  bill  within  ten 
days,  it  would  not  become  law.' 

S  329.  There  are  two  principal  reasons  assigned  why 
this  qualified  veto  power  should  be  conferred  on  the 
president  of  the  United  States,  requiring  after  its  exer- 
cise, a  two-third  vote  of  each  of  the  houses  of  congress 
before  the  proposed  measure  can  become  law.  The 
first  reason  assigned  is,  that  there  is  danger  to  be 
apprehended  from  the  encroachments  of  the  legisla- 
tive department  upon  the  executive;  and,  therefore, 
this  qualified  negative  is  necessary  to  enable  the  presi- 
dent to  protect  his  oflice  in  the  discharge  of  its  executive 
duties.  The  second  reason  assigned  is,  that  the  rights 
of  the  people  will  be  more  perfectly  secured  by  intrusting 
the  exercise  of  this  power  to  the  president  than  they 
would  otherwise  be,  by  permitting  congress  by  a  majority 
vote  to  determine  what  measures  shall  become  law.  The 
first  theory  of  the  existence  and  exercise  of  the  veto 
power  is  taken  from  the  British  constitution  and  govern- 
ment, and  has  its  origin  and  continuance  in  the  peculiar 
theory  and  practice  of  monarchical  governments. 

S  330.  The  theory  and  structure  of  the  government 
of  the  United  States  is  so  peculiarly  its  own,  that  it 
requires  reasons  peculiarly  its  own  to  explain  or  justify 
such  provisions.  The  reasons  why  the  king  of  England 
should  possess  an  absolute  veto  power  over  the  pro- 
posed laws  of  parliament,  have  not  even  a  qualified 
application  to  the  general  government  of  the  United 

1  Art.  1,  §  7,  cL  2,  Const.  U.  S. 
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States,  ordained,  established  and  administered  by  the 
people  themselves.  In  England  the  king  is  an  essential 
branch  of  the  legislative  department,  and  is  neither 
elected  by,  nor  responsible  to  the  people.  The  law 
ascribes  to  him  the  attribute  of  sovereignty  or  pre- 
emineoce.  He  is  said  to  have  imperial  dignity;  and 
in  charters  before  the  conquest  he  is  frequently  styled 
iasilehs  and  imperator,  the  titles  respectively  assumed 
by  the  emperors  of  the  east  and  west.^  His  realm  is 
declared  to  be  an  empire,  and  his  crown  imperial,  by 
many  acts  of  parliament.  He  is  declared  to  be  the 
su{)reme  head  of  the  realm  in  matters  both  civil  and 
ecclesiastical,  and,  of  consequence,  inferior  to  no  man 
upon  earth,  dependent  on  no  man,  accountable  to  no 
man.  "  Under  every  monarchical  establishment,  it  is 
necessary  to  distinguish  the  prince  from  his  subjects,' 
not  only  by  the  outward  pomp  and  decorations  of 
majesty,  but  also  by  ascribing  to  him  certain  qualities 
as  inherent  in  his  royal  capacity,  distinct  from,  and 
superior  to  those  of  any  other  individual  in  the  nation. 
For,  though  a  philosophical  mind  will  consider  the 
royal  person  merely  as  one  man  appointed  by  mutual 
consent  to  preside  over  many  others,  and  will  pay  him 
that  reverence  and  duty  which  the  principles  of  society 
demand  ;  yet  the  mass  of  mankind  will  be  apt  to  grow 
insolent  and  refractory,  if  taiight  to  consider  their  prince 
as  a  man  of  no  greater  perfection  than  themselves.  The 
law,  therefore,  ascribes  to  the  king,  in  his  high  political 
character,  not  only  large  powers  and  emoluments  which 
form  his  prerogative  and  revenue,  but  likewise  certain 
attributes  of  a  great  and  transcendent  nature ;  by  which 
the  people  are  led  to  consider  him  in  the  ligidt  of  a 
superior  being,  and  to  pay  him  that  awful  respect 
which  may  enable  him  with  greater  ease  to  carry  on 
the  business  of  government."^ 

S  331.  Beside  this  attribute  of  sovereignty,  the  law 
also  ascribes  to  the  king,  in  his  political  capacity,  abso- 
lute perfection.  The  king  can  do  no  wrong ;  that  is, 
whatever  is  exceptionable  in  the  conduct  of  public 
affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  answer- 
able for  it  personally  to  his  people;  for  this  doctrine 
would  totally  destroy  that  constitutional  independence 
of  the  crown  which  is  necessary  for  the  balance  of 

1  "  Bex  est  vioarius  et  minister  Dei  in  terra ;  omnis  guidem  aub  eo  est,  et  ipse  sub 
nvXlo,  nisi  tantum  sub  Deo,    Bracton,  L.  1,  c.  8. 
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power  in  the  British  constitution.  It  also  means  that 
the  prerogative  of  the  crown  extends  not  to  any  injury ; 
it  is  created  for  the  benefit  of  the  people,  and,  there- 
fore, cannot  be  exerted  to  their  prejudice.^  The  inviola- 
bility, of  the  king  is  essentially  necessary  to  the  free 
exercise  of  those  high  prerogatives  which  are  vested  in 
him  ;  not  for  his  own  private  splendor  and  gratification 
merely,  but  for  the  security  and  preservation  of  the  real 
happiness  and  liberty  of  his  subjects.^  The  king  is  not 
only  incapable  of  doing  wrong,  but  even  of  thinking 
wrong ;  he  can  nfever  mean  to  do  an  improper  thing ;  in 
him  is  no  folly  or  weakness ;  for  the  law  will  not  cast 
an  imputation  on  that  magistrate  whom  it  intrusts  with 
the  executive  power,  as  if  he  were  capable  of  intention- 
ally disregarding  his  trust;  but  it  attributes  to  mere 
imposition  those  little  inadvertencies,  which  if  charged 
on  the  prince,  might  lessen  him  in  the  eyes  of  his 
subjects. 

S  332.  Another  attribute  of  the  king's  majesty  is  his 
perpetuity.  The  king  never  dies.  His  personal  death 
is  called  a  demise ;  which  merely  signifies  the  transfer 
of  the  royal  character,  prerogatives  and  imperial  dig- 
■  nity  to  his  regal  heir,  who  is,  eo  instanti,  king,  to  all 
intents  and  purp.os.es.  These  royal  prerogatives  invest 
the  king,  thus  considered  in  his  kingly  capacity,  as  all- 
perfect  and  immortal,  with  such  authorities  and  powers 
as  constitute  the  executive  department  of  the  British 
government.  This  department  is  distinct  from  and 
independent  of  the  legislative ;  and  is  not  responsible 
to  the  people  for  its  existence  or  continuance.  Accord- 
ing to  the  theory  of  the  British  constitution,  the  execu- 
tive powers  are  placed  in  the  single  hand  of  the  king, 
for  the  sake  of  unanimity,  strength  and  dispatch.  That 
if  these  powers  were  placed  in  many  hands  they  would 
be  subject  to  many  wills;  that  many  wills  being  dis- 
united and  drawing  different  ways,  would  create  weak- 
ness in  a  government ;  and  to  unite  them  and  reduce 
them  to  one,  would  be  a  work  of  more  delay  than  the 
exigencies  of  state  will  afford.  That,  therefore,  the 
king  is  not  only  the  chief,  but  properly  the  sole  magis- 
trate of  the  nation;  all  others  acting  by  commission 
from,  and  in  due  subordination  to  him.  These  preroga- 
tives and  powers,  which  belong  to  the  king  as  the 
political  head  of  the  nation,  are  treated  as  individually 
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and  personally  his ;  because  the  mass  are  deemed  to  be 
incapable  af  distinguishing  between  his  individual  and 
political  character.  Thus,  according  to  the  theory  of 
the  British  constitution,  the  executive  powers  of  the 
nation  are  vested  in  the  king  alone ;  who  is  supreme, 
who  is  perfect,  and  who  never  dies.  And,  although 
theoretically  and  philosophically,  these  attributes  only 
pertain  to  the  office,  practically,  they  attach  to  the  per- 
son of  the  king,  and  become  his  personal  attributes, 
authority  and  powers.  In.  theory,  he  reigns  by  divine 
right ;  Dei  gratia,  not  poptili  gratia;  and  such,  also,  is 
the  theory  of  his  responsibilities  —  not  to  the  people, 
but  to  God  alone.  The  government  is  his,  the  people 
are  his  subjects ;  the  regal  style  is,  "my  kingdom," 
"  my  realm,"  "my  subjects,"  etc. 

§  333.  The  king,  according  to  the  British  constitution, 
being  thus  the  immortal  and  perfect  head  of  the  nation, 
and  the  sole  executive  of  its  authority  and  power,  is 
necessarily  constituted  a  branch  of  the  legislature  of 
the  realm.  Laws  can  be  made  and  repealed  only  by 
his  authority.  The  powers  of  parliament  are  but  a 
limitation  of  those  of  the  king,  imposed  as  a  check  to 
the  despotic  exercise  of  the  royal  will.  It  is  true  the 
king  can  make  no  new  law  without  the  consent  of  par- 
liament-; but  it  is  equally  true  that  parliament  can 
repeal  no  existing  law  without  the  consent  of  the  king. 
His  royal  prerogatives  and  powers  are  his  own,  and  he 
can  wrap  them  around  his  royal  person  as  a  garment, 
and  defy  the  constitutional  powers  of  the  British  gov- 
ernment to  disrobe  him.  The  king  is  made  a  branch 
of  the  legislature,  according  to  the  British  theory,  for 
the  purpose  of  preserving  the  balance  between  the 
executive  and  legislative  departments  of  the  govern- 
ment. The  total  union  of  the  two  departments,  it  is 
said,  would  be  productive  of  tyranny;  the  total  dis- 
junction of  them  would,  in  the  en^,  produce  the  same 
result.  The  legislative  would  soon  become  tyrannical, 
by  making  continual  encroachments,  and  gradually 
assuming  to  itself  the  rights  of  the  executive  power. 
Thus,  the  long  parliament  of  Charles  I,  while  it  acted 
in  a  constitutional  manner  with  the  royal  concurrence, 
redressed  many  heavy  grievances,  and  established  many 
salutary  laws.  But  when  the  two  houses  assumed  the 
power  of  legislation  in  exclusion  of  the  royal  authority, 
they  soon  after,  likewise,  assumed  the  reigns  of  adminis- 
tration, and  in  consequence  of  these  united  powers 
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overturned  both  church  and  state,  and  established  a 
worse  oppression  than  any  they  pretended  to  remedy. 
To  hinder,  therefore,  any  such  encroachments,  the  king 
is  himself  a  part  of  parliament;  and  as  tliis  is  the 
reason  of  his  being  so,  very  properly,  therefore,  theshare 
of  legislation,  which  the  British  constitution  has  i)laced 
in  the  crown,  consists  in  the  power  Of  rejecting,  rather 
than  in  resolving,  this  being  snflScient  to  answer  the,  end 
proposed.^ 

g  334.  Here  is  the  principle  and  the  philosophy  of  the 
veto  power  as  it  exists  in  the  British  constitution.  But 
neither  the  principle  or  philosophy  have  any  possible 
application  to  the  American  governments.  According 
to  the  theory  of  monarchy,  the  monarch  is  possessed  of 
all  political  authority  and  power  in  divine  right.  But 
practically  in  the  progress  of  governments,  the  lords  or 
chief  men  found  it  necessary  to  have  some  check  uijon 
the  arbitrary  will  and  power  of  the  monarch ;  and  a 
parliament  of  the  chief  men  was  instituted  for  that 
purpose,  which  could  not  make  laws,  but  which  could 
demand  a  voice  in  the  making  of  them.  Ultimately, 
the  people  found  it  necessary  to  have  some  check  upon 
both  monarch  and  lords;  and  the  commons  were  insti- 
tuted as  a  part  of  the  legislature.  The  commons  could 
not  make  laws,  neither  could  the  commons  and  lords 
togettier  make  them.  They  were  instituted  as  a  check 
upon  the  absolute  authority  of  the  monarch.  They 
could  propose  the  form  and  substance  of  a  law  as  a  sort 
of  petition  to  the  king-,  and  he  could  say,  in  virtue  of 
his  sovereignty,  yes  or  no,  and  it  became  a  law  or  not 
accordingly.  The  American  theory  is  quite  the  opposite 
of  this.  The  people  are  sovereign,  and  the  president 
sabject.  The  prerogatives  belong  to  the  nation,  not  to 
their  servants.  The  commons,  aided  by  their  peers  in 
the  nation,  constitute  the  law-giving  power  in  America. 
The  legislative  department  is  created  by  the  people,  and 
the  members  thereof  are  continually  coming  from, 
and  returning  to  the  people,  taking  their  authority  in 
virtue  of  the  office  conferred,  as  a  public  trust,  to  be 
exercised  for  the  benefit  of,  and  to  be  restored  back,  to 
them.  Thus,  the  office  of  legislation  here  is  not  exer- 
cised by  permanent  incumbents,  like  the  lords  and  king 
of  England,  and  hence  there  is  no  temptation  on  the 
part  of  those  administering  for  the  time  being  to  usurp 
the  powers  of  government,  and  absorb  all  authority  in 

tlBLCom.,  131. 
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the  legislative  department,  to  be  used  by  their  successors 
to  o[)press  the  people  of  whom  they  will  then  be  a 
portion.  It  is  true  the  executive  office  is  permanent ; 
but  the,.' incumbent  is  elected  by  the  people  for  four 
years.  Unlike  the  king,  the  president  can  do  wrong, 
and  may  die.  Consequently  the  executive  incumbent  is 
not  permanent.  The  people  have  the  authority  to 
designate,  once  in  four  years,  who  shall  administer  in 
that  department.  The  reasons  assigned  why  the  king 
should  exercise  the  veto  power  in  England  have  no 
application  here.  In  this  country,  the  executive  needs 
no  protection  against  the  encroachments  of  legislative 
authority.  All  are  equally  interested  in  having  the 
proper  balance  preserved,  and  they  have  the  power  to 
compel  its  preservation  without  the  veto  power  of  a 
president. 

S  335.  The  second  reason  for  intrusting  the  president 
of  the  United  States  with  a  qualified  veto  power  is,  that 
the  rights  of  the  people  are  more  perfectly  secured 
by  the  exercise  of  this  power,  than  they  otherwise 
would  be  if  a  mere  majority  of  the  two  houses  of  con- 
gress were  to  determine  what  proposed  measures  should 
be  law.  This  second  reason  has  its  basis  in  the  assump- 
tion that  the  president  may  more  perfectly  comprehend 
the  duties  of  a  legislator  upon  a  given  question,  or 
may  better  understand  the  rights  and  interests  of  the 
people,  than  their  more  immediate  representatives ;  or 
the  combined  wisdom  of  the  representative  men  of  the 
nation,  who  are  placed  in  the  senate  to  examine  and 
judge  of  the  fitness  and  propriety  of  any  proposed  law ; 
or  upon  the  hypothesis  that  the  president  is  less  liable 
to  improper  influences  than  a  majority  of  each  of  the 
two  houses.  Upon  the  soundness  of  these  two  latter 
propositions  rests  the  propriety  of  this  constitutional 
pt-ovision,  giving  a  qualified  veto  power  to  the  president 
of  the  United  States.  It  is  to  be  observed  that  the 
eflect  of  this  provision  is  merely  to  require  that  a 
measure  shall  receive  the  sanction  of  two-thirds  of  the 
members  of  each  house  of  congress,  instead  of  a  mere 
majority  when  the  objections  of  the  president  are  not 
interposed.^ 

1  This  qualified  negative  of  the  president  upon  the  formation  of  laws,  is 
theoreticaily,  at  least,  some  additional  security  against  the  passage  of 
Improper  laws,  through  prejudice  or  want  of  due  reflection ;  but  It  was  prin- 
cipally intended  to  give  to  the  president  a  constitutional  weapon  to  defend 
the  executive  department  against  the  usurpations  of  the  legislative  power. 
(1  Kent  Com.,  240J.  This  qualified  negative  of  the  president  upon  the  acts  and 
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S  336.  It  is  to  be  remembered  that  the  lexercise  of 
this  power  on  the  part  of  the  president  is  liable  to 
abuse.  Whatever  may  be  the  theory  of  the  exalted 
position  and  superior  character  of  a  president  of  the 
United  States,  the  fact  practically  is,  and  ever  has  been, 
that  the  legislatures  of  the  several  states  have  uniformly 
placed  in  the  United  States  senate  learned,  talented  and 
patriotic  men,  who  are  every  way  as  well  qualified  to 
discharge  the  presidential  duties  as  the  incumbent  of 
that  office;  and  it  is  safe  to  affirm  that  every  presi- 
dential incumbent,  from  the  organization  of  the  general 
government  to  the  present,  might  have  found  in  the 
senate  of  the  United  States,  senators  from  whom  it 
would  be  as  apijropriate  to  take  advice  as  to  give 
it,  respecting  senatorial  duties.  It  is  exceedingly  improb- 
able that  the  many  learned  and  patriotic  men  of  congress 
would  be  more  liable  to  commit  errors  in  respect  to 
measures  of  public  importance,  than  the  single  incum- 
bent of  the  presidential  office.  But  since  there  is  a 
possibility  of  such  error  on  the  part  of  the  congress, 
which  may  be  corrected  at  the  suggestion  of  the  presi- 
dent, the  power  to  require  a  reconsideration  of  the  sub- 
ject, and  a  two-third  vote  of  the  two  houses  respectively, 
is  wisely  committed  to  the  president,  if  he  prove  worthy 
of  the  trust.  A  wise,  discreet  and  prudent  president 
will  very  seldom  exercise  that  power.  The  case  must 
be  one  where  the  error  of  congress  is  patent,  and  where 
the  public  welfare  imperatively  demands  interposition. 
But  in  the  hands  of  a  partisan  incumbent,  or  a  president 

resolutions  of  the  two  houses  of  the  legislature,  is  justified  in  the  Federalist 
(No.  73),  as  follows :  "  The  propensity  of  the  legislative  department  to  intrude 
upon  the  rights  and  absorb  the  powers  of  the  other  departments,  has  been 
already  more  than  once  suggested ;  the  insufficiency  of  a  mere  parchment 
delineation  of  the  boundaries  of  each  has  also  been  remarked  upon  and  the 
necessity  of  furnishing  each  with  constitutional  arms  for  its  own  defense  has 
been  inferred  and  proved.  From  these  clear  and  Indubitable  principles, 
results  the  propriety  of  a  negative  either  absolute  or  qualified  in  the  exeou-. 
tive,  upon  the  acts  of  the  legislative  branches."  See  also  the  remarks  of  Judge 
Story  to  the  same  effect.  (Story  on  Const.,  §  884).  With  proper  deference  to  the 
opinions  of  these  learned  men,  I  must  say  there  no  where  appears  in  any  of 
tneir  arguments  the  assertion  of  any  principle,  or  reference  to  any  facts 
sustaining  their  positions,  when  applied  to  the  theory  and  structure  of  the 
American  government.  The  congress  is  always  composed  of  a  changing  body 
of  individuals.  It  seldom  happens  that  in  the  house  a  majority  of  the  old 
members  are  continued  through  more  than  one  succeeding  term.  They  are 
citizens  of  the  states  and  nation,  and  are  interested  in  preserving  the  exact 
balance  of  power  between  the  several  depai-tments.  Tneir  continuance  in 
congress  la  brief,  and  they  become  private  citizens  again.  Now,  it  is  obvious 
that  a  legislative  body  of  men  thus  constituted  can  have  no  motive  to  invade 
the  other  departments,  and  assume  executive  powers.  To  do  so  would  be 
putting  weapons  Into  the  hands  of  their  successors  to  injure  and  oppress 
themselves  after  their  tenure  of  ofttce  had  expired.  Reference  to  the  British 
constitution,  and  the  practical  operations  of  the  British  government,  have  no 
possible  application  in  this  country.  To  apply  the  British  theofy  of  govern- 
ment to  our  own,  the  president  and  senate  should  propose  the  laws,  giving  to 
the  people,  as  represented  in  the  house,  the  absolute  negative  possessed  by  the 
king.  For  according  to  the  monarchical  theory,  the  parliament  Is  a  limita- 
tion upon  the  sovereignty  of  the  king.  &o.   (See  Ante,  j2  329-333,  Inclusive). 
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with  an  ideal  policy  of  Ms  own,  one  to  which  he  commits 
all  his  power  and  patronage,  this  qualified  veto  is  a 
mischievous  and  dangerous  power,  and  it  may  well  be 
questioned  if  the  public  interest  has  not  sufltered  more 
than  has  been  gained  by  its  exercise. 


OHAPTEE  X. 

THE  EXPBESS  POWEES  OF  CONGEESS. 

g  337.  The  eighth  section  of  the  first  article  of  the 
constitution  provides,  that  "the  congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States;"  but 
that  "  all  duties,  imposts  and  excises,  shall  be  uniform 
throughout  the  IJnited  States."  There  has  been  much 
discussion  as  to  the  precise  signification  of  this  clause, 
whether  it  should  be  imderstood  that  congress  had  the 
power  to  lay  and  collect  taxes,  &c.,  in  order  that  it 
might  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  nation ;  or,  whether 
there  were  two  distinct  and  substantial  powers  given, 
consisting,  first,  of  "the  power  to  create  the  revenue; 
and  second,  of  the  power  to  provide  for  the  common 
defense  and  general  welfare.  It  is  immaterial  which 
construction  is  given  to  the  clause,  so  far  as  the  extent 
of  the  expressed  and  implied  powers  thereby  granted  is 
concerned.  The  general  government  was  instituted 
expressly  for  the  purpose,  among  other  things,  of  pro- 
viding for  the  common  defense,  and  promoting  the 
general  welfare  of  the  nation ;  and  this  clause,  at  least, 
aflftrms,  that  the  general  government  shall  have  power  to 
raise  the  means  by  taxes,  duties,  imposts  and  excises, 
to  accomplish  that  purpose.  Here  is  a  specific  adapta- 
tion of  a  means  to  an  end.  Who,  then,  can  deny  that 
the  end  sought  is  within  the  scope  of  the  powers  of  the 
government ;  and,  that  it  is  the  will  of  the  people  that 
all  power,  necessary  and  proper  for  the  accomplishment 
of  that  end,  shall  be  exercised?  It  is,  consequently, 
immaterial  whether  the  clause  be  read,  that  congress 
shall  have  power  to  lay  and  collect  taxes,  &c.,  for  the 
purpose  of  enabling  it  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  nation ; 
or,  that  congress  shall  have  the  power  to  lay  and  collect 
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taxes ;  and  also,  to  pay  debts  and  provide  for  the  com- 
mon welfara  The  people,  in  the  institntion  of  the 
general  government,  made  it  the  duty  of  the  govern- 
ment to  secure  that  end ;  and  charged  congress,  as  the 
legislative  body  of  the  nation,  to  provide,  by  law, 
tlie  means  necessary  and  proper  for  such  purpose- 
Having  the  authority,  they  signified  the  intention  ;  and 
hence,  the  general  government  has  the  requisite  power. 
g  338.  The  advocates  of  the  different  constructions 
which  have  been  given  to  this  clause,  attached  special 
importance  to  the  one  or  to  the  other,  as  aff"ecting 
materially  the  power  therein  granted.^  The  one,  that 
the  power  to  lay  and  collect  taxes,  &c.,  is  limited  to  the 
specific  objects  named,  to  wit,  to  pay  debts  and  provide 
for  the  common  defense  and  general  welfare.  That  this 
limitation  is  secured,  if  the  law  be  construed  as  giving 
but  one  substantial  power ;  tbat  is,  the  power  to  raise  a 
revenue  for  the  purpose  specified ;  but  that  the  power 
to  lay  and  collect  taxes,  &c.,  is  unlimited,  unless  the 
latter  part  of  the  clause  be  construed  as  a  limitation 
upon  the  former,  &c.  On  the  other  hand,  the  advocates 
of  the  construction,  which  makes  the  clause  coutain 
grants  of  two  substantial  powers,  to  wit,  the  power  to 
raise  the  revenue,  and  the  power  to  pay  debts  and 
provide  for  the  common  defense  and  general  welfare, 
insist  that,  by  such  construction,  our  government  is 
vested  with  unlimited  power  to  provide  for  the  defense 
and  welfare  of  the  nation,  which  it  would  lack  but  for 
such  grant.  But  reflection,  will  satisfy  any  one  that 
there  is  little  to  be  gained  or  lost,  to  the  powers  of 

1  "  Do  the  "words,  *  to  lay  and  collect  taxes,  duties.  Imposts  and  excisesi'  con- 
stitute a  distinct  and  substantial  power ;  and  the  words,  '  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the  United  States,' 
constitute  another  distinct  and  substantial  power  ?  Or,  are  the  latter  words 
connected  with  the  former,  so  as  to  constitute  a  qualifloation  upon  them?" 
This  has  been  a  topic  of  political  controversy:  and  has  furnished  abundant 
iiiiiterial  for  popular  declamation  and  alarm.  If  the  former  be  the  true  inter- 
)jietation,  tlien  it  is  obvious,  that  under  thegenerality  of  the  words, "  to  provide 
for  the  common  defense  and  general  welfare,"  the  government  of  the  United 
States  Is,  in  reality,  a  government  of  general  and  unlimited  powers,  notwith- 
standing the  subsequent  enumeration  of  specific  powers ;  if  the  latter  be  the 
true  construction,  then  the  power  of  taxation  only  is  given  by  the  clause,  and 
it  is  limited  to  objects  of  a  national  character,  "to  pay  the  debts  and  provide 
for  the  common  defense  and  general- welfare."  (Story's  Com.  on  Const.  U.  S., 


it  is  limited  to  objects  of  a  national  character,  "to  pa.y  the  debts  and  provide 
for  the  common  defense  and  general- welfare."  (Story's  Com.  on  Const.  U.  S., 
§  907;  see  also,  note  to  Story^  ?  908;  see  also,  2  U.  S.  Law  Journal,  April,  1828,  p. 
451  et  seq.)    This  work  contains  (p.  207  et  seg.)  a  very  elaiborate  exposition  of  the 


doctrine. '  Mr.  Jbffbkson  has  insisted  that  this  was  the  federal  doctrine;  that 
is,  the  doctrine  maintained  by  the  federalists  as  a  party.  (4  Jefferson's  Corres- 
pondence, 306.)  -  The  assertion  is  incorrect,  for  the  latter  opinion  was  maintained 
by  some  of  the  most  strenuous  federalists  at  the  time  of  the  adoption  of  the 
constitution,  and  has  since  been  maintained  by  them.  (2  Elliot's  Debates,  170, 183, 
195;  3  id.,  262;  2  Am.  Museum,  434;  3  id.,  338.)  It  is  remarkable,  that  Mr.  Geobqe 
Mason,  one  of  the  most  decided  opponents  of  the  constitution  In  the  Virginia 
convention,  held  the  opinion,  that  the  clause  to  provide  for  the  common  defense 
and  general  welfare  was  a  substantive  power ;  and  that  congress  should  have 
the  power  to  provide  for  the  general  welfare  of  the  union.  But  he  thought, 
that  the  constitution  should  contain  a  clause  in  respect  to  all  powers  not 
granted  being  retained,  <&c. 
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the  government,  or  to  the  security  of  the  people,  by  the 
adoption  of  the  one  or  the  other  of  these  constructions. 
One  or  the  other  is  manifestly  correct,  and  it  matters 
not  which.  If  the  power  of  taxation  is  unlimited  by 
the  terms  of  the  grant,  as  contained  in  this  clause,  it  is 
only  the  power  of  the  people  to  tax  themselves;  for  it 
is  to  be  remembered,  tbat  this  government  is  to  be 
administered  by  the  people,  coming  from  every  state, 
and  from  every  district  of  each  state.  If  they  lay  and 
collect  the  tax,  they  alone  have  to  pay  it ;  and  there  is 
little  to  fear  from  the  powers  of  a  government  which 
is  never  to  be  separated  from  the  authority  of  the  peo- 
ple in  its  administration.  The  people  will  not  be  likely 
to  oppress  themselves  beyond  their  own  endurance. 
They  will  never  have  occasion  to  overthrow  a  govern- 
ment of  which  they  have  the  sole  administration. 
TJie  fears  and  jealousies  expressed,  of  the  aggressions 
of  the  government  upon  the  people,  presuppose  the 
separation  of  the  government  from  the  people,  or  its 
independence  of  the  people.  The  constitution  having 
secured  to  the  people  the  administrative  authority  of 
the  government,  the  people  can  trust  the  government 
as  far  as  they  can  trust  themselves. 

§  339.  On  the  other  hand,  adopt  the  theory  of  limita- 
tion ;  that  the  government  can  only  lay  and  collect 
taxes,  &c.  for  the  ijurpose  of  paying  debts  and  providing 
for  the  common  defense  and  general  welfare  of  the 
nation ;  and  that  the  administrators  of  their  govern- 
ment, being  the  people  of  the  nation  themselves,  have 
the  discretion  to  determine  what  debts  shall  be  con- 
tracted in  providing  for  the  defense  and  welfare  thereof, 
and  the  limitation  is  a  check  of  little  value.  There 
never  will  be  an  occasion  to  raise  a  revenue  for  any 
other  purposes  than  those  specified  as  stich  limitation. 
When  the  wide  range  of  subjects  which  may  engage  the| 
attention  of  government  looking  to  the  common  defense,, 
and  the  general  welfare  of  the  nation  come  under  con-( 
sideration,  it  will  be  found  that  every  thing  pertainingi 
to  the  duty  of  the  government  is  necessarily  included^ 
It  is  the  whole  duty  of  every  civil  government  to  so 
exercise  the  powers  committed  to  it,  as  to  provide  for 
the  security  and  welfare  of  the  people,  which  is  included 
in  the  expression,  "  their  common  defense  and  general 
welfare."  The  people  of  the  nation  were  providing  for 
themselves  a  general  government,  which  was  to  be 
intrusted  with  the  exercise  of  their  authority  for  the 
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special  purpose  of  providing  for  the  common  defense, 
and  promoting  the  general  welfare,  and  they  were 
securing  to  themselves  the  administration  of  that  gov- 
ernment, and  they  intended  to  clothe  it  with  every 
power  essential  to  that  end.  The  limitations  of  the 
powers  committed  to  the  general  government  had  par- 
ticular reference  to  the  subject  of  jurisdiction ;  that  the 
line  of  administration  between  it  and  the  several  states 
might  be  well  defined  so  as  to  avoid  interference  with 
each  other.  It  is  not  to  be  supposed  that  the  people 
had  any  misgivings  as  to  their  own  ability  to  administer 
their  own  government,  under  the  general  authority  to 
provide  for  the  common  defense  and  welfare  of  the 
nation.  They  were  then,  and  the  people  ever  after 
would  be,  the  best  judges  of  what  measures  were  neces- 
sary for  such  purpose. 

S  340.  It  is  to  be  observed  that  the  limitations 
imposed  upon  the  general  government,  by  the  specifi-' 
cation  of  the  subjects  over  which  it  shall  have  jurisdic- 
tion, extend  only  to  the  subjects,  and  not  to  the  extent 
of  its  authority,  or  the  manner  of  exercising  it  over 
those  subjects.  The  people  of  the  nation  who  were 
instituting  the  general  government  in  their  national 
sovereignty,  had  'authority  over  all  subjects  of  govern- 
mental administration ;  as  well  over  those  of  a  local 
aiid  domestic  character,  as  over  those  pertaining  to  the 
general  or  national  administration.  They  had  authority 
to  take  any  and  all  subjects  from  state  jurisdiction,  and 
to  place  the  same  under  the  jurisdiction  of  the  general 
government.  It  was  a  question  of  expediency,  and  not 
one  of  authority.  The  questions  discussed  in  adjusting 
the  powers  of  the  general  and  state  governments,  were 
questions  of  expediency.  What  powers  are  essential  to 
a  complete  administration  of  national  authority  over 
! subjects  pertaining  to  national  security  and  national 
prosperity?  Whatever  those  subjects  were,  they  were 
placed  under  the  jurisdiction  of  the  general  government. 
What  subjects  of  a  local  and  domestic  character  merely, 
in  respect  to  which  the  people  of  a  particular  state  are 
only  interested,  and  in  the  administration  of  which  by 
the  states,  the  security  and  prosperity  of  the  nation  will 
not  be  jeopardized?  Whatever  those  subjects  were, 
they  were  permitted  to  remain  under  state  jurisdiction ; 
and  the  people  specified  the  subjects  to  be  committed 
to  the  jurisdiction  of  the  national  government,  because, 
being  of  a  general  character,  they  were  comparatively 
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few,  and  easily  enumerated.  The  national  or  general 
government  is  limited  in  its  administration  in  no  other 
sense,  than  in  the  enumeration  of  the  subjects  over 
which  it  has  jurisdiction.  But  in  respect  to  such  sub- 
jectSj.for  the  purposes  for  which  they  were  committed 
to  its  jurisdiction,  that  government  has  plenary  author- 
ity ;  that  is,  it  has  the  unlimited  authority  of  the  nation 
in  administering  upon  them.  It  has  the  same  authority, 
and  the  same  latitude  of  administration  in  respect 
thereto,  that  the  states  have  in  respect  to  subjects  left 
to  their  local  administration. 

S  341.  It  is  said  the  general  government  is  one  of 
special  powers;  and  the  state  governments  are  those 
of  residuary  powers ;  by  which  it  must  be  intended — 
because  such  is  the  fact — that  the  subjects  of  which  the 
general  government  has  jurisdiction  are  enumerated  in 
the  constitution ;  and  the  residue  of  subjects  of  govern- 
mental administration  are  left  to  the  jurisdiction  of  the 
states,  except  so  far  as  they  are  prohibited  to  them  by 
the  constitution.  The  difference,  then,  in  the  limita- 
tions of  the  general  and  state  governments  is  simply 
this.  The  general  government  is  limited  to  subjects 
enumerated  in  the  constitution ;  and  the  state  govern- 
ments are  limited  hy  the  subjects  enumerated  therein ; 
and  in  this  respect,  the  one  is  as  really  a  limited  govern- 
ment as  the  other.  The  difference  in  the  practical 
administration  of  the'  two  governments  consists  in  this : 
the  general  government  finds  its  jurisdiction  in  the  sub- 
jects enumerated ;  and  the  state  governments  find  their 
jurisdiction  in  the  subjects  not  enumerated.  But  it  is 
to  bp  rerbembered,  that  this  difference  extends  only  to 
subjects  of  jurisdiction,  not  to  authority  and  modes  of 
administration.  This  is  the  same,  whether  applied  to 
the  general  or  to  the  state  governments. 

S  342.  The  general  government,  then,  has  the  same 
powers  over  subjects  committed  to  its  jurisdiction  as 
the  states  have  over  subjects  left  under  their  jurisdiction, 
to  wit :  all  the  governmental  power  and  authority  of 
the  nation  in  respect  thereto.  To  this  conclusion  there 
can  be  no  vaplid  objection,  because  these  powers  are  to 
be  executed  by  the  nation  itself.  When  they  instituted 
the  general  government,  they  did  not  commit  their 
administrative  authority  to  other  hands ;  they  reserved 
to  themselves  the  right  to  administer,  and  they  pro- 
vided for  the  potential  and  constant  presence  of  the 
nation  in  its  administration ;  so  that  the  same  authority 
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which  instituted  and  empowered,  administers.  The 
states,  likewise,  administer  in  respect  to  their  domestic 
affairs  by  the  same  authority,  to  wit :  by  the  authority 
of  the  nation.  The  sovereignty  of  the  states  is  to  be 
found  in  the  authority  by  which  they  are  constituted 
their  own  administrators ;  and  also  in  the  authority  by 
which  they  administer.  In  respect  to  all  states  insti- 
tuted under  the  constitution,  it  is  apparent  that  they 
take  their  authority  to  administer  by  the  Incorporating 
and  enfranchising  act  of  the  nation.  .  In  respect  to  the 
original  thirteen,  the  same  in  effect  will  appear  in  a 
subsequent  chapter. 

§  343.  This  view  is  fully  sustained  by  the  constitution 
itself.  In  the  enumeration  of  subjects  committed  to 
the  jurisdiction  of  the  general  government,  those  sub- 
jects only  were  specified  which  necessarily  pertained  to 
the  general  administration ;  and  the  powers  of  the  gov- 
ernment over  those  subjects  were  given  in  the  most 
general  terms,  as — "  congress  shall  have  power  to  lay 
and  collect  taxes,"  &c. —  "shall  have  power  to  regulate 
commerce" — "shall  have  power  to  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas"  — 
"to  raise  and  support  armies" — "  to  provide  and  main- 
tain a  navy,"  &c.,  &c.  The  constitution  proceeds  thus 
to  enumerate  subjects  over  which  the  general  govern- 
ment through  its  congress  should  have  power;  and  then 
concludes  the  section  by  providing  that  congress  shall 
have  power  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  powers  specified,  and  all 
other  powers  vested  by  the  constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or 
officer  thereof.  The  states  certainly  can  have  no  higher 
or  fuller  authority  over  subjects  left  to  their  jurisdiction 
than  is  here  committed  to  the  general  government  over 
subjects  pertaining  to  its  administration.  What,  then, 
is  to  be  understood  by  the  term,  "the  limited  authority, 
&c.,  of  the  general  government,"  as  contradistinguished 
from  the  general  authority  of  the  states  ? 

§  344.  The  proposition  is  a  plain  one,  that  the  people 
of  the  nation  are  as  imminently  present  in  the  adminis- 
tration of  their  authority  through  the  instrumentality 
of  the  general  government,  as  the  people  of  the  state 
are  in  the  administration  of  the  state  governments. 
And  being  thus  present,  they  have  full  and  perfect 
power  to  exercise  all  governmental  authority  over  sub- 
jects  committed   to   the  jurisdiction  of  the  general 
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government,  which  is  the  sovereign  and  absolute  author- 
ity of  the  nation.  Being  charged  with  the  duty,  and 
being  specifically  authorized  to  acquire  the  means  for 
providing  for  the  common  defense  and  the  general  wel- 
fare of  the  nation,  they  have  ample  authority  for  that 
purpose,  which  is  as  unlimited  and  general  as  is  the 
authority  by  which  the  state  governments  administer  in 
local  and  domestic  interest.  The  proposition,  also,  is 
plain,  that  the  expression  so  common  that  the  general 
government  is  one  of  delegated  powers,  while  the  state 
governments  possess  and  exercise  original  authority,  is 
true  only  in  the  sense,  that  the  subjects  of  national 
jurisdiction  are  enumerated,  while  those  of  the  states 
are  unenumerated  and  residuary.  And  a  third  propo- 
sition is  equally  plain,  that  both  the  general  and  state 
governments  are  mere  instruments  of  administration  in 
the  hands  of  the  people,  possessing  no  inherent  author- 
ity of  their  own. 

§  345.  Says  Judge  Story,  "  the  constitution  was, 
from  its  very  origin,  contemplated  to  be  the  frame  of  a 
national  government  of  special  and  enumerated  powers, 
and  not  of  general  and  unlimited  powers."  ^  This  is 
not  denied.  It  was  never  proposed  to  commit  to  the 
general  government  as  a  branch  of  its  internal  adminis- 
tration, jurisdiction  over  subjects  pertaining  to  the  local 
and  domestic  interests  of  the  states.  In  that  respect  it 
was  intended  to  be,  and  is,  limited  to  those  interests 
pertaining  to  the  general  welfare  of  the  people  as  a 
nation.  And  because  it  was  necessary  to  enumerate 
the  powers  committed  to  the  exercise  of  the  general 
or  the  state  governments,  to  avoid  all  uncertainty  as 
to  the  boundaries  of  their  respective  jurisdictions  ;  and 
because  from  the  nature  of  things,  it  would  be  impossible 
to  enumerate  in  an  instrument  of  reasonable  length  the 
multitude  of  subjects  pertaining  to  the  administration 
of  government  in  respect  to  the  local  and  family  or 
domestic  interests  of  society,  the  only  jjractical  defini- 
tion of  the  subjects  of  state  and  national  jurisdiction 
which  could  be  given,  consisted  in  enumerating  those 
which  were  committed  to  the  general  government,  and 
thus  defining  the  subjects  of  state  jurisdiction  as  being 
residuary.  But  this  mode  of  defining  the  subjects  of 
general  and  local  jurisdiction,  is  not  to  be  construed  as 
giving  liberal  powers  to  the  states  to  administer  in 
respect  to  local  matters,  and  strict  powers  to  the  general 

I'story  Com.  on  Const.,  §  909. 
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government  to  administer  in  respect  to  national  inter- 
ests. On  the  contrary  it  is  to  be  construed  as  giving 
the  same  general  powers  to  the  general  government  to 
administer  in  respect  to  subjects  committed  to  its  juris- 
diction, as  to  the  states,  over  matters  of  a  local  and 
domestic  character. 

§  346.  Judge  Stoet  continues :  "If  the  clause  '  to 
pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States,'  is  construed  to  be 
an  Independent  and  substantive  power,  it  not  only 
renders  wholly  unimportant  and  unnecessary  the  sub- 
sequent enumeration  of  specific  powers,  but  it^  plainly 
extends  far  beyond  them,  and  creates  a  general  author- 
ity in  congress  to  pass  all  laws  which  they  deem  for  the 
common  defense  or  general  welfare.  The  enumerated 
powers  would  tend  to  embarrassment  and  confusion, 
since  they  would  only  give  rise  to  doubts  as  to  the  true 
extent  of  the  general  power,  or  of  the  enumerated  pow- 
ers." ^  The  answer  to  this  view  is,  that  the  enumeration 
of  subjects  by  which  to  define  the  jurisdiction  of  the 
general  and  state  governments,  was  as  necessary  to 
ascertain  the  limits  of  state  jurisdiction  as  to  determine 
the  subjects  of  general  jurisdiction.  It  was  a  question 
of  administration  merely,  not  of  authority  to  be  admin- 
istered. The  general  government  was  to  have  full 
authority  to  administer  in  all  matters  pertaining  to  the 
common  defense  and  the  general  welfare,  as  distin- 
guished from  that  which  was  local  in  its  nature  and 
effect.  And  when  it  is  considered  that  the  people  of 
the  nation  and  the  people  of  the  states  are  the  same ; 
that  the  national  and  state  interests  centre  in  the  same 
individuals;  that  each  are  equally  present  in  the  state 
and  national  administration,  by  what  principle  of  logic 
or  law,  or  common  sense,  are  the  people  of  the  nation 
to  be  denied  the  same  liberal  interpretation  of  powers, 
in  the  exercise  of  their  administrative  authority,  as  is 
accorded  to  the  states  in  the  administration  of  the  same 
authority  ? 

3  347.  Says  Judge  Stoet  :  "  One  of  the  most  com- 
mon maxims  of  interpretation  is,  that,  as  an  exception 
strengthens  the  force  of  the  law  in  cases  not  excepted, 
so  enumeration  weakens  it  in  cases  not  enumerated."  ^ 
The  error  committed  by  the  learned  author  in  the  appli- 
cation of  the  maxim  above  quoted,  consists  in  supposing 
that  the  powers  of  congress  are  enumerated.    The  sub- 

1  story's  Com.  on  Const.,  909. 
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jects  in  respect  to  "which  the  powers  of  congress  are  to 
be  exercised,  are  enumerated;  but  the  powers  -which 
congress  is  to  exercise  in  legislating  upon  those  subjects 
are  not  enumerated,  but  on  tlie  contrary,  are  committed 
to  their  broad  discretion.  The  constitution  enumerates 
Subjects  of  jurisdiction  only;  giving  congress  power 
over  them  in  the  most  general  terms ;  and  then  it  con- 
cludes by  declaring  that  congress  shall  have  power  to 
make  all  laws  necessary  and  proper  for  carrying  into 
effect  those  general  powers,  and  all  other  powers  by  the 
constitution  vested  in  the  general  government  or  in  any 
department  or  oflBcer  thereof. 

§  348.  The  grammatical  and  the  logical  reading  of 
the  clause  would  clearly  indicate  that  the  authority  to 
lay  and  collect  taxes,  &c.,  was  given  for  the  purposes 
specified,  to  wit :  to  pay  debts,  and  to  provide  for  the 
common  defense,  and  to  promote  the  general  welfare  of 
the  nation^  But  the  power  to  create  debts  is  unlimited. 
The  measures  to  be  adopted  to  provide  for  the  common 
defense  and  the  general  welfare  of  the  United  States, 
are  committed  to  the  discretion  of  congress,  so  as  they 
keep  within  the  list  of  subjects  enumerated  as  committed 
to  national  jurisdiction;  and  as  all  the  powers  com- 
mitted CO  the  general  government  are  to  be  construed 
with  reference  to  that  end,  and  are  to  be  administered 
by  the  people  themselves,  it  is  to  be  expected  that  they 
will  so  administer  as  to  see  that  the  public  sustain  no 
detriment;  and  that  the  common  defense  is  provided 
for,  and  the  general  welfare  promoted ;  and  that  such 
latitude  of  construction  be  adopted  as  will  enable  them 
so  to  administer. 

g  349.  If  there  are  no  other  cases  which  concern  the 
common  defense  and  general  welfare,  except  those 
within  the  scope  of  the  other  enumerated  powers,  the 
discussion  is  merely  nominal  and  frivolous.  If  there 
are  such  cases,  who  is  at  liberty  to  say,  that,  being  for 
the  common  defense  aud  general  welfare  the  constitu- 
tion did  not  intend  to  embrace  them  ?  The  preamble 
of  the  constitution  declares  one  of  the  objects  to  be,  to 
provide  for  the  common  defense  and  to  promote  the 
general  welfare,  and  if  the  power  to  lay  taxes  is  in 
express  terms,  given  to  provide  for  the  common  defense 
and  general  welfare,  what  ground  can  there  be  to  con- 
strue the  power  short  of  that  object.  One  of  the  best 
established  rules  of  interpretation,  one,  which  common 
sense  and  reason  forbid  to  be  overlooked,  is,  that  when 
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the  object  of  a  power  is  clearly  defined  by  its  terms,  or 
avowed  in  the  context,  it  ought  to  be'  construed  so  as  to 
obtain  the  object  and  not  to  defeat  it.  The  circumstance 
that  the  power  so  construed  may  be  abused,  is  no 
answer.  All  powers  may  be  abused ;  but  are  they  then 
to  be  abridged  by  those  who  are  to  administer  them,  or 
denied  to  have  any  operation?  If  the  people  frame  a 
constitution  it  is  to  be  obeyed.  Neither  rulers  nor 
judges  have  a  right  to  cripple  it,  because,  according  to 
their  view,  it  is  inconsistent  or  dangerous,  unwise  or 
impolitic* 

S  350.  The  term  "taxes,"  used  in  the  constitution,  is 
generical,  and  is  thus  used  to  confer  plenary  authority  in 
all  cases  of  taxation.*  Taxes  are  of  two  kinds,  direct 
and  indirect.'  Direct  taxes  can  only  be  apportioned 
among  the  several  states  according  to  the  census  returns ; 
as,  representatives  and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  included  within 
this  union,  according  to  their  respective  numbers.* 
Direct  taxes  are  properly  capitation  taxes  and  taxes  upon 
land.  There  seem  to  be  no  other  subjects  of  taxation 
upon  which  taxes  can  be  apportioned  among  the  several 
states.  Indirect  taxes  are  such  as  affect  expense  or 
consumption,  and  are  increased  or  reduced  as  the  con- 
sumption is  increased  or  reduced.  Indirect  taxes  do  not 
admit  of  apportionment ;  but  they  are  to  be  uniform 
throughout  the  United  States  on  the  subject  taxed,  as, 
all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States.' 

§  351.  It  is  fully  settled  that  under  the  grants  of  the 
constitution,  congress  has  plenary  power  over  every 
species  of  taxable  property  within  the  United  States 
except  exports.  That  there  are  but  two  rules  prescribed 
for  their  government  in  the  exercise  of  this  power ;  the 
rule  of  uniformity  in  respect  to  indirect  taxes,  and 
of  apportionment  in  respect  to  direct  taxes.    Duties, 

1  story's  Com.  on  Const.,  §  924. 

2  Rawle  on  Constitution,  p.  74. 

3  1  Kent's  Com.,  255. 

••  Art.  1,  3  2,  Const. ;  also  ?  9,  cl.  2. 
6  Art.  1,  §  8,  Const.  U.  S. 

Direct  and  indirect  taxation  have  been  the  Bubjects  of  judicial  Investigation 
and  adjudication.    In  the  case  of  Hylton  v.  The  Untied  States  (3  Dallas,  171,)  the 

Jower  of  Congress  relative  to  taxation  was  fully  discussed.  By  the  act  of  5th 
une,  1794,  congress  laid  a  duty  upon  carriages  for  the  conveyance  of  persons ; 
and  the  question  was  whether  it  was  a  direct  tax,  within  the  meaning  of  the 
constitution.  If  it  was  not  a  direct  tax  it  was  properly  laid  within  the  grant 
of  the  constitution,  which  declares  that  all  duties,  imposts  and  excises  shall 
he  uniform ;  but  if  it  was  a  direct  tax,  not  being  capable  of  apportionment 
among  the  several  states  according  to  numbers,  it  would  be  unconstitutional 
The  court  concluded  and  so  held,  that  it  was  an  indirect  tax  on  expense  oi 
consumption,  and,  therefore,  properly  laid  according  to  the  rule  of  uniformity. 
See  1  Kent's  Com.,  p.  255,  et  seg.;  see  also  Loughborough  v.  Slake,  5  Wheat.  371.) 
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imposts  and  excises,  constitute  the  three  kinds  of 
indirect  taxes,  or  taxes  upon  consumption  or  expense ; 
and  capitation  tax,  and  taxes  upon  lands  constitute  the 
direct  taxes  which  are  to  be  apportioned.  And  should 
there  be  any  other  species  of  taxes  not  included  within 
the  words,  duties,  imposts  or  excises,  they  would  be 
laid  by  the  rule  of  uniformity  or  not,  as  congress  in  its 
discretion  might  determine  to  be  reasonable  or  proper.^ 

S  352.  Thus  the  constitution  invests  the  general  gov- 
ernment with  plenary  authority  over  the  persons  and 
property  of  the  United  States,  for  the  purpose  of  pro 
viding  the  means  for  its  administration.  No  government 
can  be  supported  without  the  means  of  raising  an  ade- 
quate revenue ;  and  it  must  possess  this  power  within 
itself,  independent  of  all  other  authority.  Of  the 
amount  of  revenue  to  be  raised,  congress  is  the  sole 
judge ;  and  well  it  may  be,  for  in  its  halls  the  people 
of  the  nation  are  present  by  their  immediate  represent- 
atives, to  declare  what  amount  they  may  probably 
need,  and  how  much  they  are  able  to  pay.  The 
authority  to  lay  and  collect  taxes  is  one  of  the  high 
prerogatives  of  sovereignty ;  and  it  can  proceed  from 
that  power  only,  which  has  authority  to  lay  its  hand 
upon  the  title  by  which  individuals  hold  their  property, 
and  transfer  it  to  others  upon  such  conditions  as  it  sees 
fit  to  impose.  It  virtually  says,  there  is  so  much  money 
laid  upon  that  land,  that  horse,  that  carriage,  to  be  paid 
by  the  owner  thereof  by  such  a  time,  or  the  title  thereto 
will  be  transferred  to  the  person  who,  according  to  the 
forms  of  law,  does  pay  it.  So  much  money  is  laid  upon 
the  head  of  each  individual  in  the  state  or  nation  to  be 
paid  for  the  support  of  the  government,  and  if  not  paid 
accordhig  to  requirement,  such  and  such  penalties  will 
be  imposed.  Can  more  absolute  authority  be  exercised 
by  any  sovereign  or  despot  ?  The  difference  between  a 
despotism  and  a  democracy  is  not  to  be  found  in  the 
sovereignty  to  command  obedience,  but  in  the  will  and 
power  which  administers.  The  despot  exercises  this 
absolute  authority  according  to  the  dictates  of  his  own 
will,  without  consulting  the  interests  or  wishes  of  others 
In  democratic  governments  the  people  administer  this 
authority  according  to  the  popular  will,  having  regard 
to  the  public  welfare. 

§  353.  Congress  may  lay  and  collect  taxes,  duties 
imposts  and  excises,  to  pay  the  debts  and  to  provide  foi 

1 1  Kent's  Com.,  p.  255. 
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the  common  defense  and  general  welfare  of  the  United 
States.  This  implies  a  broad  discretion  in  congress  as 
to  the  purposes  for  which  taxes,  duties,  imposts  and 
excises  may  be  laid  and  collected.  But  large  as  the 
discretion  is,  it  is  no  larges  than  is  safe  and  necessary 
to  commit  to  the  congress,  charged  as  it  necessarily  is, 
with  providing  for  the  security  and  welfare  of  the 
nation.  It  is  to  be  remembered  that  the  nation  has 
no  other  institution  intrusted  with  authority  to  provide 
for  its  common  defense,  and  to  promote  its  general 
welfare.  So  far  as  the  state  governments  are  con- 
cerned, they  were  never  competent  for  any  other  than 
their  own  local  and  domestic  administration.  The  laws 
of  a  state  were  never  of  any  binding  force  beyond  its 
own  limits.  It  could  pass  no  law,  and  make  no  pro- 
vision which  could  extend  to  all  national  citizens. 
When,  therefore,  the  people  of  the  United  States  insti- 
tuted the  general  government,  and  committed  the  safety 
and  welfare  of  the  nation  to  its  sole  keeping,  they 
intended  to  make  it  efficient  for  all  purposes  for  which 
a  national  government  was  demanded.  They  intended 
to  limit  the  subjects  of  national  administration  to  those 
which,  from  the  nature  of  things,  were  general  and  not 
local.  Thus,  in  the  grant  of  power  to  lay  and  collect 
taxes,  the  terms  of  the  grant  are  broad  enough  to 
include  every  kind  and  description  of  tax  that  can 
be  laid  and  collected ;  to  subject  to  this  power  every 
species  of  taxable  property,  and  every  individual 
inhabitant  of  the  nation.  In  short  the  people  intended 
to  include  in  the  terms  of  the  grant,  the  whole  taxing 
power  of  the  nation  for  general  or  national  purposes. 
As  the  nation  is  to  administer  the  government,  it  is  not 
necessary  to  limit  the  discretion  committed  to  congress 
to  lay  and  collect  taxes,  &o.,  either  as  to  the  amount,  or 
as  to  the  purposes  of  its  particular  application. 

§  354.  It  has  been  denied  that  congress  has  authority 
to  lay  and  collect  duties,  imposts  and  excises  for  any 
other  purpose  than  raising  a  revenue ;  that  duties  laid 
npon  imports  as  a  means  of  affording  protection  to 
domestic  industry  are  not  within  the  letter  or  spirit 
of  the  constitution,  and,  hence,  that  a  protective  tariff 
is  uncDustitutional.  The  force  of  this  objection  rests 
upon  the  broad  assumption  that  the  general  welfare 
of  the  nation  can  never  require  that  its  agricultural, 
mechanical  or  commercial  interests  should  be  fostered 
and  protected  against  the  competition  of  cheaper  labor 
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from  abroad.  For  it  cannot  be  denied  that  if  the  gen- 
eral welfare  requires  such  protection  to  enable  the  nation 
to  establish  its  industrial  independence  of  foreign  labor, 
foreign  production,  and  the  like,  under  the  powers  to 
regulate  commerce,  and  to  lay  taxes,  duties,  imposts 
and  excises,  for  the  purpose  of  paying  the  debts  and 
providing  for  the  common  defense  and  general  welfare 
of  the  nation,  congress  has  ample  authority  to  make 
such  discriminations  in  laying  duties,  imposts  and 
excises  as  will  incidentally  afford  protection  to  domestic 
industry.  And  a  nation  that  neglects  thus  to  provide 
for  its  industrial  independence  of  foreign  labor,  manu- 
facture and  commerce,  is  liable  to  find  itself  weakened, 
crippled,  and  perhaps  ruined,  when  its  peaceful  relations 
to  foreign  powers  are  disturbed  by  war.  It  is  mani- 
festly a  duty  which  the  administrators  of  government 
owe  to  the  people,  to  establish  as  early  as  possible  the 
industrial  and  commercial  independence  of  the  nation. 

§  355.  Capitalists  will  not  invest  in  any  enterprise 
where  there  is  not  a  reasonable  prospect  of  remuneration 
for  the  capital  invested.  They  will  not  employ  labor 
unless  that  labor  be  suflEiciently  remunerative  to  afford 
a  reasonable  use  for  the  capital  necessarily  invested  in 
its  employment.  It  is  the  nature  of  capital  in  making  its 
purchases,  to  seek  a  market  where  it  can  buy  the  cheap- 
est—  in  making  its  sales,  to  find  the  market  where 
it  can  realize  the  largest  and  surest  profits.  If  it  can 
buy  railroad  iron  in  England  at  such  a  rate  that  it 
can  transport  it  to  this  country  and  deliver  it  where  it  is 
needed,  for  a  less  price  than  it  can  employ  the  labor 
of  this  country  to  produce  it,  it  will  be  certain  to  do  so ; 
for  capital  knows  no  sympathy  with  the  laborer,  or 
patriotism  for  the  country.  It  is  exceeding  cunning  and 
supremely  selfish.  Hence,  there  is  nothing  to  prevent 
the  pauper  labor  of  the  old  world  from  coming  into  suc- 
cessful competition  with  remunerative  labor  in  America, 
except  a  tax  laid  upon  its  products  sufficient,  at  least, 
to  equalize  in  market,  its  price  with  the  price  of  the  like 
articles  produced  at  home,  at  a  remunerative  rate  for 
the  capital  and  labor  invested. 

S  356.  It  is  sometimes  objected  that  this  tax  upon 
imported  articles  laid  with  a  view  to  the  protection  of 
domestic  industry  against  foreign  labor,  tends  to  a 
monopoly  in  domestic  manufacturers — that  by  such  tax 
they  are  enabled  to  demand,  and  the  people  are  com- 
pelled to  pay,  a  higher  price  for  a  given  article  of 
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foreign  or  domestic  manufacture  than  would  otherwise 
be  required  if  the  protective  duty  were  not  laid.  There 
can  be  no  other  monopoly  than  that  which  enures  to 
the  benefit  of  the  American  laborer  against  the  pauper 
labor  of  the  old  world,  so  long  as  the  domestic  produc- 
tion is  open  to  the  free  competition  of  domestic  capl-tal 
and  domestic  labor.  The  effect  of  the  protective  duty 
is  to  eqalize  foreign  and  domestic  labor,  so  that  remu  - 
nerative  labor  in  America  may  successfully  compete 
with  pauper  labor  in  Europe,  in  its  application  to  the 
development  of  the  natural  resources  of  the  country. 
By  this  protection,  a  national  industrial  independence 
will  be  established ;  American  labor  will  be  employed 
at  remunerative  prices  in  every  possible  department  of 
production ;  the  natural  resources  of  the  country  will 
be  developed — and  individual  and  public  prosperity 
will  be  promoted.  And  as  the  common  defense  and 
general  welfare  of  the  people  would  be  provided  for 
and  promoted  by  such  means,  congress  not  only  have 
the  power,  but  it  is  their  duty  to  adopt  such  measures 
as  will  naturally  and  necessarily  secure  to  the  people" 
such  a  result. 

g  357.  An  industrial  and  commercial  independence  is 
esseptial  to  the  welfare  of  every  nation.  Political  inde- 
pendence can  secure  little  safety  or  prosperity  to  a 
people  dependent  upon  foreign  nations  for  their  trade, 
their  commerce,  or  their  manufacbures.  The  proposi- 
tion scarcely  admits  of  argument,  that  every  nation 
should  have  the  authority  to  impose  a  tax  or  tonnage 
duty  on  foreign  vessels,  for  the  benefit  of  its  commerce; 
on  the  importation  of  the  raw  material,  for  the  aid  of 
its  agriculture ;  on  imported  fabrics,  for  the  aid  of  its 
manufactures.  It  is  the  inherent  right  of  every  spver- 
eign  nation  to  foster  and  build  up  every  branch  of 
industry,  by  such  legislation  as  will  enable  its  citizens 
and  subjects  to  compete  with  the  subjects  of  other  gov- 
ernments in  its  own  markets.  If  the  subjects  of  other 
governments  under  a  home  policy,  are  required  to  labor 
for  a  few  sous  per  day,  and  the  products  of  their 
labor  are  to  come  into  competition  with  American  labor 
in  American  markets,  certain  results  must  follow. 
Either  congress  must  impose  such  duties  upon  imported 
fabrics  as  will  make  their  price  equal  to  the  cost  of  pro- 
duction here ;  or  it  must  convert  capital  from  its  love 
of  gain,  to  "  Christian  charity " ;  or  it  must,  in  effect, 
reduce  the  price  of  American  la.bor  to  the  standard  of 
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pauper  labor  in  other  countries ;  or  the  manufacture 
of  such  fabrics  must  be  abandoned,  and  a  condition  of 
industrial  dependence  be  established.  When  the  people 
instituted  for  their  common  defense  and  general  welfare, 
the  government  of  the  United  Statfes,  and  gave  it 
authority  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts,  and  to  provide  for  the  common 
defense  and  the  general  welfare  of  the  nation,  and  gave 
it  authority  also  to  regulate  commerce  with  foreign 
nations,  it  cannot  be  supposed  that  the  commercial  and 
industrial  interests  of  the  people  as  a  nation,  were  over- 
looked. The  authority  of  the  congress  to  protect  the 
nation  in  its  vital  interests  by  laying  discriminating 
duties  upon  imported  fabrics,  can  with  no  propriety 
be  questioned.  It  is  a  question  of  political  economy, 
and  not  of  national  authority. 

g  358.  Congress  has  power  to  borrow  money  on  the 
credit  of  the  United  States.^  This  power  is  granted  in 
the  most  general  terms ;  and  involves  the  broadest 
discretion  of  the  law-making  power  of  the  nation. 
Borrowing  money  on  the  credit  of  the  United  States 
involves  the  contracting  of  debts  against  the  United 
States,  which  may  be  provided  for  by  the  laying  of 
taxes,  duties,  imposts  and  excises ;  so  that  congress  has 
the  power  to  provide  for  the  payment,  as  well  as  the 
contracting  of  debts.  This  discretion  is  safely  com- 
mitted to  the  general  government,  because  it  is  to  be 
exercised  by  the  people  themselves  who  administer  it. 
The  power  to  borrow  money  is  indispensable  to  the 
existence  of  the  nation.  It  is  liable  to  be  involved  in 
expenses,  for  the  payment  of  which  the  immediate  reve- 
nues of  the  government  will  not  be  adequate.  It  may 
be  required  to  expend  more  in  one  year  than  could  be 
supplied  by  the  revenues  of  many  years.  In  the  civil 
war  in  which  the  government  was  involved  in  1861  by 
the  general  rebellion  of  the  slajveholding  states,  and 
which  required  the  sacrifice  of  a  quarter  million  of  lives 
and  the  expenditure  of  over  three  thousand  millions  of 
dollars  to  subdue,  this  power  to  borrow  money  was 
indispensable  to  the  existence  of  the  government  and 
the  salvation  of  the  nation.  Giving  to  congress  unquali- 
fiedly this  power  to  borrow  money  on  thfe  credit  of 
the  United  States  and  to  provide  for  the  payment  of  the 
same,  places  in  the  hands  of  the  general  governmejit 

1  Art.  1,  §  8,  Const.  U.  S. 
24 
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the  means  of  providing  for  any  contingencies  in  war  or 
peace  that  may  arise,  and  is  another  of  the  many  indi- 
cations of  the  people  to  make  the  government  of  the 
nation  permanent  and  complete. 

S  359.  "  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  '  By  this  provision 
the  commercial  intercourse  of  the  nation,  and  of  every 
portion  thereof,  with  other  powers,  is  placed  under  the 
absolute  direction  and  control  of  the  general  govern- 
ment. There  has  been  much  discussion  as  to  the 
meaning  and  extent  of  the  term  commerce,  and  of 
the  power  to  regulate  it.  It  is  to  be  remembered,  that 
what  have  usually  been  denominated  "the  enumerated 
powers  of  the  government,"  are  more  properly  to  be 
considered  the  enumerated  subjects  of  general  jurisdic- 
tion, over  which  the  government  has  full  powers.  It  is 
manifest  that  the  people  of  the  United  States  in  the 
institution  of  the  general  government  intended  to  com- 
mit to  the  congress  the  entire  subject  of  commercial 
intercourse  between  the  United  States  and  other  nations, 
and  to  deny  to  the  several  states  any  authority  over 
the  same.  As  a  nation,  sovereign  and  independent,  it 
was  indispensable  that  it  should  have  full  authority 
and  power  over  the  subject  of  commercial  intercourse, 
between  its  subjects  or  citizens  and  other  nations  and 
their  citizens  or  subjects ;  and  having  this  aiithority 
and  power,  it  was  necessary  that  provision  should  be 
made  for  its  exercise.  It  would  be  a  singular  position 
to  assume,  that  the  nation  as  such,  has  this  sovereign 
authority  to  regulate  its  own  commercial  intercourse 
with  others;  but  has  made  no  provision  for  its  exercise. 
There  can  be  no  doubt  that  the  constitution  confers 
upon  congress  plenary  power  over  the  whole  subject  of 
commerce,  extending  to  every  branch  and  department 
of  the  same.  "  In  the  term  commerce  are  included  not 
merely  the  act  of  buying  and  selling  or  exchanging 
merchandise,  but  also  the  navigation  of  vessels  and 
commercial  intercourse  in  all  its  branches.  It  extends 
to  vessels  by  whatever  force  propelled  or  governed, 
and  to  whatever  purpose  applied."  ^  Commerce  as  used 
in  the  constitution  is  a  unit,  every  part  of  which  is  indi- 
cated by  the  term  ;^  and  the  power  conferred  embraces 
everything  essential  to  its  existence  and  control. 

1  Art.  1, 5  8,  cl.  3,  Const.  United  States. 

2  Rawle  on  Constitution,  p.  76. 

3  Gibbons  v.  Ogden,  9  Wheat.,  1. 
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g  360.  The  term  commerce  as  applied  to  the  nation, 
must  necessarily  include  all  the  dealings  w'uch  the 
members  thereof  have  with  those  of  a  foreign  jurisdic- 
tion. In  its  broadest  sense,  it  includes  every  transaction 
of  those  within  its  jurisdiction  which  reaches  beyond 
into  the  jurisdiction  of  another  power ;  and  it  includes 
also  the  means  by  which  such  transactions  are  carried 
on.  The  basis  of  this  right  to  regulate  and  control 
these  transactions,  rests  upon  the  hypothesis  that  every 
interest  within  the  nation  is  subject  to  the  use  of  the 
nation  when  the  public  welfare  demands  it ;  that  society 
as  a  whole  is  the  lord  and  proprietor  of  all  that  makes 
up  society ;  including  the  right  to  command  and  to  dis- 
pose of  persons  and  things  according  as  the  highest 
good  of  society  requires.  "Solus  repuhlicce  est  siiprema 
lex."  This  authority  is  asserted  in  the  right  to  lay  and 
collect  taxes,  duties,  imposts  and  excises ;  in  the  right 
of  eminent  domain ;  and  in  the  many  other  assertions  of 
absolute  authority  on  the  part  of  the  nation,  so  essential 
to  provide  for  the  common  defense  and  general  welfare 
of  the  people.  It  is  as  though  the  nation  were  the 
common  parent  of  all,  and  owner  of  everything  within 
its  jurisdiction ;  and  that  individuals  were  its  benefici- 
aries, individually  enjoying  the  use  of  everything  as  far 
as  possible,  consistent  with  the  highest  liberty  and 
equal  rights  of  all  and  each.  Society  being  a  necessity 
pertaining  to  every  individual ;  and  government  being 
a  necessity  pertaining  to  society ;  and  this  absolute 
authority  over  all  being  a  necessity  pertaining  to  gov- 
ernment, it  is  true  that  governments  are  ordained  of 
God,  and  have  his  warrant  for  the  exercise  of  all  need- 
ful authority  in  the  discharge  of  their  duties  and  trusts. 

S  361.  From  the  nature  of  things,  then,  the  nation 
must  be  possessed  of  this  absolute  authority  to  regulate 
and  control  all  intercourse  between  its  subjects  and 
those  belonging  beyond  its  jurisdiction.  Its  guardian 
care  over  the  interests  of  society  requires  it  to  provide 
appropriate  measures  for  the  protection  and  security  of 
its  subjects  at  home  and  abroad.  It  is  a  duty  which  it 
owes  to  every  member  to  protect  him  in  the  exercise 
and  enjoyment  of  every  natural  and  acquired  right, 
against  everything  which  threatens  its  subversion.  If 
the  citizen  is  required  to  serve  his  country  with  the 
oflEeriug  of  his  property  and  life,  if  need  be,  the  country 
— government — can  do  no  less  than  to  protect  the 
property  and  life  of  the  citizen  by  the  exercise  of  all  its 
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authority  and  power,  if  need  be.  If  an  oppressive  gov 
ernment  makes  its  subjects  paupers,  and  puts  pauper 
labor  into  the  market  to  compete  with  free  labor,  it  is 
as  really  the  duty  of  government  to  prevent  such  com- 
petition as  to  prevent  any  other  species  of  wrong  or 
robbery.  It  may  not  have  power  to  aid  or  protect  the 
foreign  pauper,  but  it  has  the  authority  to  protect  its 
own  people  in  its  relations  and  intercourse  with  ijauper 
communities.  It  cannot  go  beyond  its  own  jurisdiction 
to  correct  evils  unless  the  public  safety  imperatively 
demand  it ;  but  it  can  close  its  doors  to  the  admission 
of  such  evils  within  its  own  domain,  and  throw  the 
mantle  of  its  protection  over  all  its  subjects,  by  reg- 
ulating the  intercourse  to  be  permitted  with  such 
communities. 

§  362.  In  discussing  the  powers  of  the  general  gov 
ernment  in  this  treatise,  it  is  laid  down  as  a  fundamental 
principle  that  the  people  of  the  nation,  in  the  institution 
of  the  general  government,  intended  to  provide  for  the 
plenary  administration  of  their  authority  over  all  sub- 
jects, through  the  instrumentality  of  the  general  and 
state  governments  ;  that  the  constitution  ordained 
and  established  by  them,  divided  the  subjects  of  jurisr 
diction  between  the  general  and  state  governments,  by 
defining  what  subjects  should  be  committed  to  the  juris- 
diction of  the  general  government;  that  in  the  enumera- 
tion of  these  subjects  of  general  jurisdiction,  they  were 
governed  by  what  to  them  seemed  appropriate  and 
necessary  to  the  security,  perpetuity  and  welfare  of 
the  nation ;  that  in  respect  to  the  subjects  of  general 
jurisdiction  enumerated,  they  gave  to  the  general  gov- 
ernment plenary  powers  of  administration,  and  then 
made  themselves  the  administrators  of  the  same,  so 
that,  in  effect,  the  power  that  instituted  the  general 
government,  and  assigned  to  it  the  sphere  of  its  admin- 
istration, provided  for  its  own  potential  and  perpetual 
presence  in  the  administration  of  its  own  authority. 
Upon  this  theory,  the  general  government  possesses  the 
entire  authority  of  the  nation  over  the  subject  of  com- 
merce ;  and  the  power  of  congress,  as  charged  with  the 
exercise  of  the  legislative  authority  of  the  nation  over 
this  subject,  is  plenary,  and  can  of  right  do  what  sover- 
eignty itself  can  do ;  that  is,  what  the  people  as  a 
nation  can  of  right  do.  And  why  not  ? — since  the  people 
themselves  as  a  nation,  administer  this  authority  for 
their  own  security  and  welfare. 
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g  363.  The  regulation  of  commerce  extended  not  only 
to  the  regulations  of  trade,  bat  of  every  species  of 
intercourse  extending  to  the  emigration  and  immigration 
of  individuals.  This  appears  to  have  been  the  under 
standing  of  those  framing  and  adopting  the  constitution 
After  providing  for  the  power  of  congress  to  regulate 
commerce,  it  was  deemed  necessary  to  restrain  for  a 
limited  time  the  exercise  of  this  power  over  a  certain 
class  of  subjects.  Thus  the  constitution  provides  that, 
the  migration  or  importation  of  such  persons,  as  any 
of  the  states  then  existing  might  think  proper  to  admit, 
should  not  be  prohibited  by  the  congress  prior  to  the 
year  one  thousand  eight  hundred  and  eight ;  but  that  a 
tax  or  duty  might  be  imposed  on  such  importation  not 
exceeding  ten  dollars  for  each  person.  If  the  power 
to  regulate  commerce  did  not  extend  to  the  authority  to 
exclude  such  persons  from  coming  into  the  country  as 
the  congress  might  prescribe,  this  prohibition  in  the 
constitution  was  uncalled  for;  for  congress  had  acquired 
the  authority  thus  restricted  under  no  other  provision 
than  that  which  gave  it  authority  to  regulate  commerce, 
which,  in  this  case,  was  construed  to  include  the  inhi- 
bition of  the  specified  subject.  This,  undoubtedly  was 
a  correct  construction  of  the  grant.  The  nation  had 
delegated  to  congress  all  its  authority  upon  the  subject ; 
and  that,  as  a  sovereign  nation,  it  had  authority  to  pro- 
hibit entirely  the  introduction  of  a  particular  class  of 
individuals  into  its  jurisdiction,  no  one  will  pretend 
to  deny. 

§  364.  Congress  also  has  power  to  regulate  commerce 
among  the  several  states.  This  power  is  as  plenary  in 
respect  to  commercial  intercourse  among  the  several 
states  as  in  respect  to  intercourse  with  foreign  powers ; 
subject,  however,  to  the  restrictions-  contained  in  the 
ninth  section  of  the  first  article,  which  are,  that  no  tax 
or  duty  shall  be  laid  on  articles  exported  from  any  state; 
and  no  preferences  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  ports  of  one  state  over 
those  of  another ;  nor  shall  vessels  bound  to  or  from 
one  state  be  obliged  to  enter,  clear  or  pay  duties  iu 
another.  In  respect  to  foreign  nations,  it  is  universally 
admitted  that  the  terms  of  this  provision  include  every 
species  of  commercial  intercourse ;  and  this  being  the 
admitted  meaning  of  the  provision  as  iapplicable  to 
foreign  nations,  the  same  must  likewise  attach  to  the 
term  in  its  application  to  the  states.    Commerce  among 
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the  several  states  must  be  that  kind  of  commerce  affect 
ing  the  interest  of  two  or  more  states.  The  states  a? 
political  institutions  are  independent  of  each  other,  and 
maintain,  in  that  respect,  a  quasi  sovereignty.  But 
being  entirely  local  in  their  respective  jurisdictions,  they 
have  no  other  than  strictly  local  authority ;  and  under 
the  constitution,  they  have  no  power  to  extend  their 
authority  by  treaty,  compact,  agreement  or  comity. 
That  is,  a  state  government  is  merely  a  local  institu- 
tion, authorized  to  exercise  local  and  domestic  authority 
over  certain  subjects  within  its  own  state  limits ;  but 
beyond  this  it  has  no  duty  to  perform,  and  no  power  to 
act.  It  cannot  be  known  to,  or  represented  in,  any 
other  government.  It  can  enter  into  no  treaty,  alliance 
or  confederation  with  any  other  power.  It  can  lay  no 
duties  or  imposts  on  any  imports  or  exports,  for  any 
other  purpose  than  executing  its  inspection  laws ;  and 
even  those  are  required  to  be  for  the  use  of  the  treasury 
of  the  United  States ;  and  its  regulations  in  that  respect 
are  continually  subject  to  the  revision  and  control  of 
congress.  From  this  condition  of  the  states  it  became 
absolutely  indispensable  that  there  should  be  a  common 
authority  to  which  their  citizens  respectively  might 
appeal  to  determine  inter-state  rights.  There  would 
naturally  and  necessarily  be  commerce  among  the 
citizens  of  the  several  states,  which  would  require  regu- 
lation by  an  authority  and  power  common  to,  and 
supreme  over  all.  This  power  could  only  exist  in  the 
nation,  to  be  exercised  by  the  general  government. 

g  365.  That  commerce  among  the  several  states 
which  requires  the  authority  of  congress  to  regulate 
must  be  of  a  character  to  affect  more  than  one  state. 
The  states  are  respectively  competent  to  regulate  the 
intercourse  of  their  own  citizens  so  long  as  they  con- 
tinue within  their  respective  jurisdictions.  Commerce 
among  the  several  states  is  not  intended  to  include 
such  ordinary  business  transactions  as  are  conducted  by 
citizens  in  their  intercourse  with  each  other  under  state 
authority,  or  within  the  scope  of  state  administration. 
But  when  transactions  necessarily  require  an  authority 
to  supervise  and  enforce  their  observance,  which  a  state 
from  its  local  jurisdiction  cannot  exercise,  then  the 
authority  of  the  general  government  is  required  to 
regulate  such  intercourse.  The  exclusive  internal  com- 
merce of  a  state  between  its  citizens,  is  to  be  regulated 
by  the  authority  of  a  state  itself;  for  it  is  the  policy  of 
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all  truly  democratic  governments  to  commit  the  admin- 
istration of  governmental  authority  to  those  who  are 
only  to  be  affected  by  it.  But  where  there  are  citizens 
of  thirteen  separate  states  dealing  "with  each  otber, 
carrying  on  trade  which' brings  them  within  the  jurisdic- 
tion of  several  separate  and  distinct  authorities  during 
a  single  transaction,  each  of  whidh  are  liable  to  have 
different  laws  and  regulations  affecting  the  same,  ifc 
becomes  necessary  that  the  regulation  of  such  inter- 
course should  be  intrusted  to  a  power  that  can  speak 
and  act  with  authority  over  all.  Such  is  the  character 
of  that  commerce  among  the  several  states  which  is 
committed  to  the  regulation  of  congress  by  this  i)ro- 
vision  of  the  constitution. 

S  366.  These  several  state  governments  are  created, 
and  exist  only  for  the  special  purpose  of  administering 
in  those  local  and  domestic  matters  which  pertain 
strictly  to  the  locality  of  the  particular  state.  For  this 
reason,  they  are  not  allowed  to  exercise  authority  over 
subjects  affecting  generally  citizens  of  the  United  States. 
No  state  is  permitted  to  regulate  the  trade  between 
itself  and  another  state.  A  very  material  object  of 
this  power  is  to  protect  the  commerce  of  the  people 
of  one  state  while  passing  through  another  with  their 
imports  or  exports.  If  each  state  were  at  liberty  to  regu- 
late the  trade  between  state  and  state,  it  would  be  impos- 
sible to  estimate  the  embarrassment  that  would  inevitably 
follow  the  exercise  of  such  authority.  The  experience 
of  the  states  during  the  confederation,  demonstrates  the 
disastrous  consequences  to  inter-state  trade  and  com- 
merce, sure  to  follow  under  the  stimulating  influences 
of  local  Interests  and  the  desire  of  petty  advantage. 

S  367.  The  power  to  regulate  commerce  among  the 
several  states  is  necessarily  exclusive  in  congress.  The 
reasons  for  conferring  the  power  upon  the  general  gov- 
ernment are  suflScient  to  require  the  exercise  thereof  to 
be  exclusive  in  congress.  But  aside  from  these  reasons, 
it  has  been  judicially  determined  that  the  full  power  to 
regulate  a  particular  subject,  implies  the  whole  power, 
and  leaves  no  residuum ;  that  a  grant  of  the  whole  is 
incompatible  with  the  existence  of  a  right  to  any  part 
thereof  in  another ;  that  a  grant  of  the  power  to  regu- 
late, necessarily  excludes  the  action  of  others,  who 
would  exercise  the  same  authority.^ 

1  See  Gibbons  v.  Ogden,  9  Wheat.,  1,  198, 199, 200:  also  12  Id.,  419,  445;  see  also 
Story's  Com.  on  Const.,  ?  1072  a;  1072  6;  1072  c;  1072  d;  1072  e;  1072//  1072  4^, 
1072  ft;  1072  i. 
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S  368.  There  have  been  able  and  learned  discussions 
touching  the  authority  of  the  states  to  impose  regula- 
tions upon  masters  of  vessels;  either  from  foreign  ports 
or  from  ports  within  the  United  States,  touching  the 
landing  of  passengers,  etc.  But  the  questions  discussed 
were  whether  the  regulations  were  matters  of  internal 
police,  belonging  to  the  states,  or  whether  they  amounted 
to  a  regulation  of  commerce,  the  power  of  which  was 
exclusively  in  congress.  By  a  certain  act  of  the  state 
of  New  York,  concerning  passengers  of  vessels  coming 
to  the  port  of  New  York,  the  master  of  any  ship  arriv- 
ing from  a  foreign  port,  or  from  one  of  the  other  states, 
within  twenty-four  hours  after  its  arrival,  was  required 
to  report  to  the  mayor,  in  writing,  on  oath  or  affirmation, 
the  name,  place  of  birth,  last  legal  settlement,  age  and 
occupation  of  every  passenger  brought  in  such  ship  to 
the  city  of  New  York,  or  permitted  to  land  at  any  place, 
or  put  on  board  of  any  other  ship  with  an  intention  of 
proceeding  to  the  city,  under  a  penalty  of  seventy-five 
dollars  for  every  passenger,  to  be  paid  by  the  master, 
owner  or  consignee.  And  further,  each  master  was 
required  to  give  bond  to  the  mayor,  with  two  sureties, 
in  a  sum  not  exceeding  three  hundred  dollars  for  each 
passenger  not  a  citizen  of  the  United  States,  to  save 
harmless  the  mayor,  &c.,  and  the  overseers  of  the  poor, 
from  all  expense  and  charges  which  might  be  incurred 
in  the  maintenance  and  support  of  such  passenger, 
under  a  penalty  of  five  hundred  dollars.  It  further  pro- 
vided that  the  master  or  owner  should,  on  the  order  of 
the  mayor,  be  compelled,  under  a  heavy  penalty,  to 
remove  to  the  place  of  his  last  settlement,  any  passen- 
ger, being  a  citizen  of  the  United  States,  who  should  be 
likely  to  become  chargeable  on  the  city.^ 

g  369.  Ifc  seemed  to  be  conceded  in  the  adjudication 
of  this  case,  that  if  the  provision  above  referred  to  was, 
in  effect,  a  regulation  of  commerce,  the  act  would  be 
unconstitutional.  But  a  majority  of  the  court  held 
that  the  act  was  not  to  be  considered  as  a  regulation 
of  commerce ;  that  it  was  merely  a  police  regulation ; 
that  jurisdiction  over  matters  of  internal  police  had  not 
been  conferred  upon  the  general  government ;  and  that 
therefore  any  legislation  upon  such  matters  was  a  con- 
stitutional exercise  of  state  powers ;  that  both  the  end 
to  be  attained  and  the  means  used  were  within  the  pow- 
ers not  surrendered  —  not  conferred  —  upon  the  general 

1  See  The  Oiiy  of  New  York  v.  MMn,  U  Pet.  B.  0.  Kep.,  102. 
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government ;  the  end  being  to  prevent  the  state  from 
being  burdened  with  foreign  paupers ;  the  means  bear- 
ing a  just,  natural  and  appropriate  relation  to  that  end ; 
that  while  the  state  is  acting  within  the  legitimate  scope 
of  its  power  as  to  the  end  to  be  attained,  it  may  use 
any  means  appropriate  to  that  end,  although  they  be 
the  same,  or  so  nearly  the  same,  as  scarcely  to  be  dis- 
tinguishable from  those  adopted  by  congress,  acting 
under  a  different  power;  subject  only  to  the  limitation 
that  in  the  event  of  collision,  the  law  of  the  state  must 
yield  to  that  of  congress ;  that  a  state  has  the  same 
undeniable  and  unlimited  jurisdiction  over  all  persons 
and  things,  ■within  its  territorial  limits,  as  any  foreign 
nafion,  where  that  jurisdiction  is  not  surrendered  or 
restrained  by  the  constitution  of  the  United  States; 
that  by  virtue  of  this,  it  is  not  only  the  right  but  the 
duty  of  the  state  to  advance  the  safety,  happiness  and 
I)rosperity  of  its  people,  and  to  provide  for  its  general 
welfare  by  any  and  every  act  of  legislation  which  it 
may  deem  to  be  conducive  to  those  ends,  where  the 
power  over  the  particular  subject,  or  the  manner  of  its 
exercise,  is  not  surrendered  or  restrained  ;  that  all  those 
powers  which  relate  merely  to  municipal  legislation,  or 
what  may  be  termed,  internal  police,  are  not  thus  sur- 
rendered or  restrained ;  and  that,  consequently,  in 
relation  to  these,  the  authority  of  a  state  is  complete, 
unqualified  and  exclusive ;  that  any  law  comes  within 
this  description  which  concerns  the  welfare  of  the  whole 
people  of  a  state,  or'  any  individual  within  it,  whether 
it  relate  to  their  rights  or  their  duties;  whether  it 
respect  them  as  men  or  as  citizens  of  the  state ;  whether 
in  their  public  or  private  relation  ;  whether  it  relate 
to  the  rights  of  persons  or  of  property,  of  the  whole 
people  of  the  state  or  of  any  individual  within  it,  and 
whose  operation  is  within  the  territorial  limits  of  the 
state,  and  upon  the  persons  and  things  within  its 
jurisdiction.^ 

S  370.  These  propositions  of  the  court,  in  the  case 
just  referred  to,  seem  to  contain  certain  fallacies  to 
which  attention  is  called.  First.  Tbat  whatever  meas- 
ures are  necessary  for  the  perfect  administration  of  the- 
domestic  interests  of  the  state,  called  internal  police 
regulation,  they  come  within  the  authority  of  the  state, 
even  though  tihey  do  operate  oppressively  upon  citizens 

1  The  City  of  New  York  v.  Miln,  supra. 
25 
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of  other  states,  and  other  persons  immigrating  to  the 
United  States,  under  the  enconragement,  and  even  pro- 
tection, of  the  laws  of  the  nation.  The  principle  upon 
which  this  authority  in  the  states  is  claimed,  is,  that  the 
states  have  never  surrendered  to  the  federal  government, 
and  the  constitution  of  the  United  States  has  not 
restrained  the  states  frpm,  the  exercise  of  this  power; 
consequently  that  the  states  possess  and  can  exercise  it, 
even  though  in  such  exercise,  the  means  adopted  by 
them  be  scarcely  distinguishable  from  those  adopted 
by  congress  in  the  exercise  of  the  powers  conferred 
upon  the  general  government.  It  is  to  be  remembered 
that  the  powers  to  be  exercised  by  the  states  are  those 
remaining  after  the  enumerated  powers  or  subjects  of 
the  general  government  have  been  carved  out  of  the 
plenary  powers  of  the  nation ;  and  after  those  which 
are  prohibited  to  the  states  are  also  deducted ;  so  that 
each  state  derives  its  powers  of  administration  from  the 
same  fountain  ;  and  so  far  as  they  are  not  restrained  by 
their  respective  constitutions,  they  are  equal ;  and  what 
one  state  can  do,  all  can  do ;  what  pertains  to  the  inter- 
nal police  authority  of  one  state,  p^tains  to  all  states ; 
therefore,  in  determining  the  question  whether  a  state,  in 
the  exercise  of  a  particular  power,  has  transcended  its 
police  authority,  it  is  proper  to  inquire  what  would  be 
the  effect  if  all  the  states  should  exercise  the  same 
powers.  Under  the  constitution  of  the  United  States, 
I /€very  citizen  of  a  state  is  likewise  a  citizen  of  the  United 
Estates;  and  as  a  national  citizen,  he  is  politically  and 
xjpotentially  present  in  every  part  of  the  national  domain ; 
and  he  has  the  right  to  be  personally  present  in  any 
state  or  territory,  upon  the  same  general  conditions, 
enjoying  the  same  privileges  and  immunities  as  the 
citizens  of  the  state  into  which  he  seeks  to  come.  Now, 
any  state  regulation  which  interferes  with  his  rights  as 
a  national  citizen,  in  manner  and  in  effect  different  from 
what  it  does  with  its  own  citizens,  conflicts  with  his 
constitutional  rights ;  whatever  may  be  the  pretense  for 
adopting  such  regulations.  If  by  state  regulation,  New 
York  can  prevent  immigration  into  its  state,  except 
Tipoir  penal  terms,  every  other  state  may  do  the  same. 
If  New  York  can  constitutionally  make  exactions  upon 
the  citizens  of  any  particular  state,  such  state  can 
retaliate  by  exactions  upon  the  citizens  of  New  York,- 
and  so  every  state  may  adopt  its  own  regulations,  and 
make  it  impossible  for  a  national  citizen  to  leave  the 
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state  in  which  he  was  born,  and  deny  to  the  government 
of  the  nation  the  authority  to  secure  to  the  citizen  of 
each  state  the  privileges  and  immunities  of  the  citizens 
of  the  several  states.^ 

g,371.  The  New  York  law  authorized  the  mayor  of 
'E&W  York  to  compel  the  master  of  any  vessel  under  a 
heavy  penalty  to  remove  to  the  place  of  his  last  settle- 
ment, any  passenger,  being  a  citizen  of  the  United 
States,  who  should  be  likely  to  become  chargeable  on 
the  city.  It  is  manifest  that  New  York  could  not 
authorize  the  master,  or  any  other  person,  to  take  a 
citizen  of  the  United  States  beyond  her  own  limits. 
She  may  legislate  with  respect  to  her  own  citizens 
within  her  own"  limits,  and  may  authorize  or  require 
paupers  to  be  removed  from  one  town  or  county  to 
another  within  her  state  jurisdiction  ;  but  when  she 
legislates  in  respect  to  the  rights  of  national  citizens 
beyond  her  limits,  she  manifestly  transcends  her  author- 
ity as  a  state.  If  by  legislation  she  may  send  citizens 
of  the  United  States  beyond  her  lines  into  other  states, 
other  states  by  the  same  authority  may  send  them  back, 
and  others  beside  them.  For  a  state  cannot  by  its 
legislation  fix  responsibilities  upon  persons  and  places 
beyond  its  jurisdiction.  Admit  the  authority  of  a  state 
to  determine  who  may  come  within,  or  who  must  depart 

1  To  illustrate  the  consequences  of  permitting  a  state  to  exercise  authority 
extending  to.  interests  beyond  her  jurisdiction,  take  the  following  as  an  illus- 
tration : .  In  1787,  New  York,  by  an  act  (March  19)  granted  to  John  Fltoh  a  sole 
and  exclusive  right  to  make  and  use  every  kind  of  boat  or  vessel  impelled  by 
steam,  in  all  creeks,  rivers,  bays  and  waters  within  the  territory  and  jurisdic- 
tion of  New  York,  for  fourteen  years.  In  1798,  on  the  suggestion  that  Fitch 
was  dead,  or  had  withdrawn  from  the  state,  without  having  made  any  attempt 
to  use  his  privilege,  an  act  was  passed  repealing  the  grant  to  B'ltch,  and  con- 
ferring similar  privileges  ou  Robert  R.  Livingston,  for  the  term  of  twenty 
years,  on  a  suggestion  made  by  hira,  that  he  was  the  possessor  of  a  mode  of 
applying  the  steam  engine  to  propel  a  boat  ou  new  and  advantageous  princi- 
ples. On  the  5th  of  April,  1803,  another  act  was  passed,  declaring  that  the  rights 
and  privileges  granted  to  R.  R.  Livingston,  by  the  last  act,  should  be  extended 
to  him  and  Robert  Fulton,  for  twenty  years  froni  the  passage  of  the  act,  etc. 
And  by  an  act  of  the  9th  April,  1811,  provisions  were  made  for  enforcing  the 
observance  of  the  privileges  granted,  by  the  forfeiture  of  vessels,  &o.,  found 
navigating  these  wafers.  Thus,  according  to  the  laws  of  New  York,  no  one 
could  navigate  the  bay  of  New  York,  the  North  or  Hudson  river— the  sound— 
the  lakes  or  any  of  the  waters  of  the  state,  without  a  license  from  the  grantees 
of  New  York,  under  penalty  of  forfeiture  of  the  vessel.  Connecticut  retaliated 
upon  this,  b.y  providing  that  no  one  could  enter  her  waters  with  a  steam  vessel 
having  such  license.  New  Jersey  provided  by  law  that  should  any  citizen  of  that 
state  be  restrained  under  the  New  York  law  from  using  steamboats  between 
the  ancient  shores  of  New  Jersey  and  New  York,  he  should  be  entitled  to  an 
action  for  damages  In  New  Jersey,  with  treble  costs  against  the  party  restrain- 
ing or  impeding  liim  under  the  law  of  New  York.  The  New  Jersey  act  was 
called  an  act  of  retortion  against  the  illegal  and  oppressive  legislation  of  New 
York,  and  was  justified  on  the  grounds  of  public  law,  justifying  reprisals 
between  independent  states.  Thus,  a  steam  vessel  of  any  description  going  to 
New  York,  is  forfeited  to  the  representatives  of  Livingston  and  Fulton,  unless 
she  have  their  license.  Going  from  New  York  or  elsewhere,  to  Connecticut,  she 
IS  prohibited  from  entering  the  waters  of  that  state,  If  she  have  such  license. 
If  the  representatives  of  Livingston  and  Fulton,  in  New  York,  carry  into  effect, 
by  judicial  process,  the  provisions  of  the  New  York  laws,  against  a  citizen  of 
New  Jersey,  they  expose  themselves  to  a  statute  action  in  New  Jersey,  for  all 
"damages  and  treble  costs.  (See  Gibbons  v.  Ogden,  9  Wheat.,  pp.  4-10.) 
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from,  the  limits  of  the  state,  and  the  power  conferred 
upon  congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  is  dead,  so 
far  as  immigration  and  emigration  are  concerned.  If 
the  states  have  authority  to  impose  conditions  upon  the 
immigration  of  citizens  or  aliens,  the  nation  has  hot. 
But  the  nation  has  the  express  authority  to  regulate 
this  branch  of  commerce,  and  it  alone  can  exercise  it; 
for  its  jurisdiction  extends  beyond  state  lines. 

§  372.  The  introduction  of  aliens  or  citizens  of  the 
United  States  into  a  state  under  any  sort  of  regulation, 
is  necessarily  a  regulation  of  commerce;  and  it  involves 
the  assertion  of  powers  over  persons-  not  within  the 
jurisdiction  of  the  state  attempting  such  regulation. 
Imposing  any  conditions  of  initiation  into  a  state, 
implies  a  right  of  exclusion ;  and  the  rights  of  one 
state  in  that  respect  being  the  rights  of  all,  there  is  no 
authority  upon  that  subject  left  to  the  nation.  Its 
power  to  regulate  commerce,  upon  such  theory,  is 
absorbed  by  the  states.  Its  treaty  stipulations  with 
Great  Britain,  by  which  the  inhabitants  of  the  two 
countries  are  to  be  permitted  freely  and  securely  to 
come  with  their  ships  and  cargoes  to  all  places,  ports 
and  rivers  in  the  territories  of  each  country,  to  which 
other  foreigners  are  permitted  to  come,  to  enter  into  the 
same,  and  to  remain  and  reside  in  any  parts  of  said 
territories  respectively ;  to  hire  and  occupy  houses  and 
warehouses  for  the  purposes  of  their  commerce ;  and, 
generally,  to  afford  complete  protection  and  security  to 
the  merchants  and  tradersof  each  nation  respectively, 
subject  to  the  laws  and  statutes  of  the  two  countries, 
could  not  be  enforced  by  the  nation,  if  this  power  to 
impose  conditions  upon  the  immigrating  alien  can  be 
e:?ercised  by  the  states.  The  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  states,  is 
given  to  congress  in  the  most  unlimited  terms;  and, 
therefore,  a  state  cannot  make  a  regulation  of  commerce 
to  euforce  health  laws,  or  any  other  police  regulatiou, 
because  that  power  is  committed  exclusively  to  congress. 

S  373.  In  the  passenger  cases,  Mr.  Justice  Wayne, 
in  stating  the  decision  of  the  court,  among  other  things 
holds  the  following :  The  acts  of  New  York  and  Mas- 
sachusetts imposing  a  tax  upon  passengers,  either 
foreigners  or  citizens,  Qoming  into  the  ports  in  those 
states,  either  in  foreign  vessels  or  vessels  of  the  United 
States  ;  from  foreign  nations,  or  from  ports  in  the' 
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United  States,  are  uncoustitutional  and  void,  being  in 
their  nature  regulations  of  commerce,  contrary  to  the 
grant  in  the  constitution  to  congress,  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  states ; — that  the  states  within  the  union  cannot, 
constitutionally  tax  the  commerce  of  the  United  States 
for  the  purpose  of  paj  ing  any  expense  incident  to  the 
execution  of  their  police  laws ; — and  that  the  commerce 
of  the  United  States  includes  an  intercourse  of  persons, 
as  well  as  the  importation  of  merchandise;— also  that 
the  acts  of  Massachusetts  and  l!few  York  are  uncon- 
stitutional  and  void,  being   in    conflict  with    treaty 
stipulations   between   the  United    States    and   Great 
Britain ; — and  that  such  laws  are  in  conflict  with  sun- 
dry acts  passed  by  congress  at  different  times,  admitting 
foreigners  with  their  personal  luggage,  and  tools  of: 
trade,  free  of  duty  or  imposts,  into  the  United  States; — 
that  the  law  of  a  state  imposing  any  tax  upon  foreigners 
or  immigrants,  for  any  purpose  whatever,  whilst  the 
vessel  is  in  transitu  t'o  her  port  of  destination,  though 
such  vessels  may  have  arrived  within  the  jurisdictional 
limits  of  such  state,  before  the  passengers  had  landed, 
is  in  violation  of  such  acts  of  congress,  and  therefore 
void; — that  those  acts  so  far  as  they  imposed  any  obli- 
gation upon  the  owners  or  consignees  of  vessels,  or 
upon  the  captains  of  vessels,  or  upon  freighters  of  the 
same,  arriving  in  the  ports  of  the  United  States  within 
the  said  states — New  York  and  Massachusetts — to  pay 
any  tax  or  duty  of  any  kind  whatever,  or  to  be  in  any 
way  responsible  for  the  same,  for  passengers  arriving  in 
the  United  States,  or  coming  from  a  port  within  the 
union,  are  unconstitutional  and  void ;  being  contrary 
to  the  constitutional  grant  to  congress  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  states,  and  also  to  the  legislation  of  congress 
under  the  said  power  by  which  the  United  States  had 
been  laid  off  into  collection  districts  and  ports  of  entry, 
established  within  the  same,  and  commercial  regulations 
prescribed,  under  which  vessels,  their  cargoes  and  pas- 
sengers are  to  be  admitted  into  the  ports  of  the  United 
States,  as  well  from  abroad  as  from  other  ports  within 
the  union;  —  that  the  ninth  section  of  the  first  article 
of  the  constitution  includes  within  it  the  migration  of 
other  persons,  as  well  as  the  importation  of  slaves,  and 
in  terms  recognizes  that  other  persons  as  well  as  slaves 
may  be  the  subject  of  importation  and  commerce; — that 
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the  fifth  clause  of  this  ninth  section,  which  declares 
that  "  no  preference  should  be  givea  by  any  regulation 
of  commerce  or  revenue,  to  the  ports  of  one  state  over 
those  of  another  state,  nor  should  vessels  bound  to  or 
from  one  state  be  obliged  to  enter,  clear  or  pay  duties 
in  another,"  is  a  limitation  upon  the  power  of  congress 
to  regulate  commerce  for  the  purpose  of  producing 
entire  commercial  equality  withia  the  United  States ; 
and  also  a  prohibition  upon  the  states  to  destroy  such 
equality  by  any  legislation  prescribing  a  condition  upon 
which  vessels  bound  from  one  state  should  enter  the 
ports  of  another; — that  those  acts  of  state  legislation 
imposing  a  tax  upon  passengers,  are  unconstitutional 
and  void,  because  each  of  them  contravene  the  pro- 
visions of  the  first  clause  of  the  eighth  section  of  the 
first  article  of  the  constitution,  which  declares  that  all 
duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States;  —  that  such  injunction  of 
uniformity  is  as  obligatory  upon  the  states  in  the 
absence  of  legislation  on  the  part  of  congress,  as  if 
the  uniformity  had  been  made  and  established  by 
congressional  legislation  ; — that  such  constitutional  uni- 
formity is  interfered  with  and  destroyed  by  any  state 
imposing  any  tax  upon  the  intercourse  of  persons  from 
state  to  state,  or  from  foreign  countries  to  the  United 
States; — that  the  power  of  congress  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states, 
includes  navigation  upon  the  high  seas,  and  in  the  bays, 
harbors,  lakes  and  navigable  waters  within  the  United 
States ;  and  that  any  tax  by  a  state  in  any  way  affect- 
ing the  right  of  navigation,  or  subjecting  the  exercise 
of  the  right  to  a  condition,  is  contrary  to  such  grant  to 
congress.  ^ 

g  374.  In  the  case  of  The  City  of  New  YorJc  v.  Miln 
before  cited,  the  court  remarked :  "  We  think  it  as 
competent  and  as  necessary  for  a  state  to  provide 
precautionary  measures  against  a  moral  pestilence  of 
paupers  and  vagabonds,  and  possibly  convicts,  as  it  is  to 
guard  against  the  physical  pestilence  which  may  arise 
from  unsound  and  infectious  articles  imported,  or  from 
a  ship  the  crew  of  which  may  be  laboring  under  an 
infectious  disease."  It  certainly  is  competent  for  a 
state  to  exercise  all  needful  power  to  protect  its  citizens 
from  moral  and  physical  evils,  provided  she  does  not 
adopt  measures  involving  the  rights  of  persons  other 

1  See  Smith  v.  Turner,  atid  Ifonis  v.  The  CUy  of  Sosion,  7  Ho-w.  S.  0.,  283. 
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than  those  over  which  she  has  jurisdiction,  in  matters 
purposely  comniitted  to  the  jurisdiction  of  the  general 
government.  The  states  of  the  union  may,  in  the  exer- 
cise of  their  police  powers,  pass  quarantine  and  health 
laws  interdicting  vessels  coming  from  foreign  ports,  or 
ports  within  the  United  States,  from  landing  passengers 
and  goods ;  prescribe  the  places  and  times  for  vessels  to 
quarantine,  and  impose  penalties  upon  persons  violating 
the  same.  But  such  laws,  though  temporarily  affecting 
commerce  in  its  transit,  are  not  regulations  of  commerce, 
prescribing  terms  upon  which  merchandise  and  persons 
shall  be  admitted  into  the  ports  of  the  United  States. 
They  are  necessary  precautionary  measures  to  prevent 
the  introduction  of  disease  into  the  ports  to  which  ves- 
sels are  bound.  And  states  may,  in  the  exercise  of  such 
police  power,  without  any  violation  of  the  power  in 
congress  to  regulate  commerce,  exact  from  the  owner 
or  consignee  of  a  quarantined  vessel,  and  from  passen- 
gers on  board,  such  fees  as  are  necessary  to  pay  the 
costs  and  expenses  of  their  detention,  and  of  the  purifi- 
cation of  the  vessel,  cargo  and  apparel  of  the  persons 
on  board.  ^ 

S  375.  How  far  a  state  possesses  the  authority  to 
obstruct  by  its  legislation  a  navigable  stream  in  which 
the  tide  ebbs  and  flows,  has  been  the  subject  of  much 
discussion.  The  principle  Involved  would  seem  to  be 
this :  If  the  stream  be  navigable  in  fact,  and  the  quality 
of  navigability  continues  between  two  or  more  states, 
the  power  to  regulate  commerce  upon  such  stream 
should  be  exclusive  in  congress ;  because  the  states  are 
not  competent,  by  any  authority  they  possess  respect- 
ively, to  regulate  the  commerce  between  themselves; 
and  congress  has  plenary  authority  to  do  so.  Accord- 
ing to  technical  definition,  a  stream  us  said  to  be  navi- 
gable to  the  extent  that  the  tides  ebb  and  flow  therein ; 
though,  in  fact,  such  streams  are  not  always  navigable. 
A  stream  lying  entirely  within  a  state,  which  in  faQt  is 
not  navigable,  even  though  the  tide  ebbs  and  flows 
therein,  is  in  no  way  connected  with  the  commerce  of 
the  nation,  and  there  is  no  reason  why  the  authority 
of  congress  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  should  give  to  the  gen- 

1  Althongh  the  court  was  divided  in  opinion  in  these  passenger  cases  (Smith 
V.  Turner,  Norria  v.  The  CUy  of  Boston,  7  How.  S.  C,  283),  five  of  the  judges  — 
McLean,  Wayne,  Catkon,  MoKinlbt  and  Grieb— concurred  in  the  doc- 
trines herein  stated.  Four  of  the  judges— Taney,  Ch.  J.,  Daniel,  Nelson 
and  WooDBiTBY- dissenting  therefrom.  (See  Story's  Com.  on  Const.,  J  1072s', 
and  note.) 
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eral  government  commercial  jurisdiction  upon  the  banks 
or  over  the  bed  of  such  non-navigable  stream.  In 
respect  to  all  such  streams,  or  even  navigable  streams 
in  fact,  beyond  the  point  where  navigation  is  possible  as 
a  channel  of  commerce,  there  is  no  apparent  reason 
why  the  general  government  should  exercise  exclusive 
or  even  any  jurisdiction  over  them,  or  over  that  part  of 
them.  Where  a  stream  cannot  be  used  in  fact  for  com- 
mercial purposes,  there  is  probably  no  reason  why  the 
rights  of  riparian  owners  along  its  channel  should  not 
be  left  to  the  administration  of  the  local  or  state  gov- 
ernment. To  give  congress  authority  over  a  particular 
stream  of  water,  it  would  seem  that  its  navigable 
character  should  be  continuous  beyond  the  jurisdiction 
of  the  state ;  that  is,  it  should  be  navigably  connected 
with  navigable  waters  extending  beyond  the  limits  of 
the  state.  For  where  there  are  navigable  waters  entirely 
within  the  territorial  limits  of  a  particular  state,  which 
are  disconnected  with  navigable  waters  beyond  such 
limits,  such  waters  are  not  the  subject  of  either  inter- 
state or  international  use ;  and  consequently  the  power 
of  congress  to  regulate  commerce  with  foreign  nations 
and  among  the  states  would  not  reach  to  the  navigation 
of  kich  isolated  waters.  ^ 

§  376.  A  stream  that  is  in  fact  navigable,  and  is  used 
as  a  channel  of  inter-state  and  international  communi- 
cation cannot  be  lawfully  obstructed  by  the  authority 
of  a  state  through  which  it  passes,  even  though  con- 
gress has  made  no  especial  regulations  in  respect 
thereto.  By  the  constitution  of  the  United  States  its 
navigable  qualities  are  placed  under  the  exclusive  regu- 
lation of  congress,  and  consequently  the  states  have  no 
power  to  authorize  the  interruption  of  the  full  and 
perfect  enjoyment  of  the  public  easement  therein.  It 
has  been  argued  that  the  state  might  authorize  an 
obstruction,  as  the  building  of  a  bridge  over  a  navigable 
streg,m,  Avhere  congress  had  passed  no  law  expressly 
prohibiting  the  same ;  but  the  supreme  court  of  the 
United  States  held  to  the  contrary.  They  held,  that  if 
the  law  of  the  state  of  Virginia  authorized  the  erection 
of  a  bridge  over  the  Ohio  river  in  such  a  manner  as  to 
obstruct  the  navigation,  such  law  would  be  no  defense 
to  the  bridge  company,  although  congress  had  passed 
no  act.  i)rohibiting  the  obstruction  of. that  river;  for 

»  See  Veaeie  v.  Moore,  14  How.,  563;    United  States  v.  Coombs,  12  Pet.  S.  C,  78. 
Fer  Stoby,  Justice. 
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they  had  exercised  control  over  it  by  licensing  vessels, 
establishing  ports  of  entry,  imposing  duties  upon  mas- 
ters and  other  officers,  &c.^ 

S  377.  The  power  of  congress  to  regulate  commerce 
extends  to  the  regulation  of  navigation,  and  to  the 
coasting  trade  and  fisheries,  within,  as  well  as  without 
any  state,  wherever  such  navigation  is  connected  with 
the  commerce  or  intercourse  with  any  other  state  or 
nation.  The  form  of  the  grant  is,  congress  shall  have 
I)ower  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.  The  power  of  regulating 
this  branch  of  commerce  was  committed  to  the  general 
government,  because,  from  the  nature  of  things,  it  was 
a  power  which  could  nob  be  left  with  the  several  states. 
No  subject  could  be  committed  to  state  jurisdiction 
which  required  the  exercise  of  authority  beyond  its 
limits.  To  regulate  the  commerce  with  foreign  nations 
or  between  the  several  states  involved  the  exercise  of 
such  extra-territorial  authority,  and  for  that  reason  that 
subject  was  necessarily  committed  to  the  exclusive  con- 
trol of  congress.  But  such  reason  would  not  extend  to 
the  navigation  of  a  stream  lying  wholly  within  a  par- 
ticular state,  and  disconnected  with  any  other  navigable 
waters  extending  beyond  state  limits.*  The  power  to 
regulate  commerce  extends  to  the  regulation  and  gov- 
ernment of  sedmen  on  board  of  American  ships ;  to 
conferring  privileges  upon  ships  built  and  owned  in  the 
United  States,  in  domestic  as  well  as  foreign  trade.'  Ifc 
extends  to  quarantine  laws,  pilotage  laws,  and  wrecks 
of  the  sea.*  It  extends  as  well  to  the  navigation  of 
vessels  engaged  in  carrying  passengers,  steam  vessels 
or  others,  as  to  the  navigation  of  vessels  engaged  in 
traffic  and  general  coasting  business.'  It  extends  to  the 
laying  of  embargoes  both  on  domestic  and  foreign 
voyages."  Ifc  extends  to  the  construction  of  light- 
houses ;  the  placing  of  buoys  and  beacons ;  to  the 
removal  of  obstructions  to  navigation  in  creeks,  rivers, 
sounds,  bays,  &c. ; ''  in  short,  everything  essential  to 
the  exercise  of  commercial  intercourse  and  intercom- 
munication between  the  people  of  the  United  States 
and  foreign  nations,  and  also  between  the  several  states, 

1  Slate  of  Pennsylvania  v.  The  Wheeling  and  Selmont  Bridge  Co.,  13  How.,  518. 
Read  the  dissenting  opinion  of  Judge  Taney  in  this  case  for  the  views  of  those 
holding  a  contrary  doctrine.  It  may  be  found  In  a  note  by  Judge  Story  in  his 
third  edition  of  Com.  on  the  Const.,  g  1073. 

=  Veazie  v.  Moore,  14  How.,  568.  s  1  Tuck.  Black.  Com.,  app.,  252.  *  9  Wheat., 
23S-208.    6  Id.,  214-221.    6  Id.,  191, 192.    7  Story's  Com.  on  Const.,  2 1075. 
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seems  to  be  included  in  the  power  given  to  congress  to 
regulate  commerce.  The  people  of  the  United  States 
in  the  institution  of  their  general  or  national  govern- 
ment undoubtedly  intended  to  make  it  an  instrument, 
by  means  of  which  they,  as  a  nation,  could  exercise 
authority  over  the  whole  subject  of  commercial  iijter- 
course  as  fully  and  completely  as  any  other  soveretgn" 
and  independent  nation  could  of  right  do.  They  com- 
mitted the  regulation  of  commerce  with  foreign  nations 
and  among  the  several  states  to  the  exclusive  control 
of  congress,  and  gave  to  it  the  plenary  authority  of  the 
nation,  always  to  be  exercised  and  administered  by 
themselves. 

§  378.  The  power  to  regulate  commerce  with  the 
Indian  tribes  is  exclusively  in  congress.  Prior  to 
the  revolution,  this  power  was  exercised  by  the  British 
government.  During  the  confederation  it  belonged  to 
congress,  except  as  to  those  tribes  which  resided  within 
the  limits,  or  were  considered  as  members,  of  any  of  the 
states.  At  the  formation  of  the  constitution  no  objec- 
tions were  made  to  conferring  this  power  upon  the  general 
government  through  congress.  In  their  tribal  condition 
the  Indians  have  ever  been  dealt  with  as  separate 
nations,  although  dependent.  Their  territorial  rights 
and  property  have  been  respected  by  the  government. 
Their  property  in  the  soil,  however,  has  not  been  deemed 
such  as  to  entitle  them  to  the  right  to  dispose  of  it  to 
foreign  nations,  or  to  any  but  the  general  government. 
Their  mode  of  occupation  is  such  as  only  to  require  the 
use  of  it  for  purposes  of  hunting  and  fishing.  As  indi- 
viduals, generally,  they  attach  no  improvements,  and 
hence,  make  no  individual  appropriations  of  the  land  to 
their  respective  uses.  Therefore  the  government  cannot 
deal  with  them  as  individually  having  any  property  in 
the  soil,  or  as  having  any  other  rights  thereto,  except 
its  use  for  the  purposes  to  which  they  have  applied 
it.  Their  use  does  not  differ  essentially  from  the  use 
made  of  it  by  the  wolf,  the  bear,  the  deer,  and  other 
denizens  of  the  forest.  It  has  long  been  a  problem 
demanding  solution,  what  is  to  become  of  the  red  man 
at  last?  There  can  be  but  two  answers  to  the  question : 
he  must  become  a  civilized  being  individually  and 
socially ;  or  he  must  cease  to  live  upon  the  earth.  If,  as 
a  race,  the  Indians  are  incapable  of  becoming  civilized, 
and  of  entering  upon  that  higher  plane  of  civilization  and 
enlightenment  awaiting  humanity,  as  active,  cooperat 
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ing  members,  they  must  disappear.  If  the  Author  of 
all  good  la  his  wisdom,  has  ordained  progress  in  the 
birth,  development  and  decay  of  races  in  the  human,  as 
la  the  Animal  kingdom,  then  the  saurians  of  the  races 
must  pass  away,  by  the  advancement  of  those  conditions 
of  li$e  essential  to  the  ushering  in  of  that  "  good  time 
COMING,"  believed  in  by  many,  and  hoped  for  by  all. 

g  379.  From  the  character  and  constitution  of  that 
society  of  Indians  known  as  a  tribe,  it  is  impossible  to 
accord  to  them  the  attributes  of  an  independent  sover- 
eign nation  ;  nor  can  they  in  all  respects  be  treated  as 
such.  An  Indian  tribe,  leading  a  nomadic  life,  may 
have  its  king  or  chief,  and  its  counselors ;  but  it  is  in 
no  condition  to  maintain  that  relation  and  intercourse 
with  other  nations  essential  to  true  nationality.  As  a 
society,  they  may  be  recognized  and  treated  with  as 
having  a  corporate  existence,  and  possessing  certain 
rights  as  incident  to  their  nomadic  condition.  Since 
the  organization  of  the  national  government,  the  United 
States  have  always  treated  with  them  as  possessing  a 
dependent  sovereignty — if  such  a  condition  be  definable 
— as  having  rights  original  and  inherent  in  themselves, 
by  which  they  can  acquire  and  possess  property  and 
dispose  of  the  same  under  such  supervision  and  restric- 
tions as  the  general  government  feels  in  duty  bound  to 
exercise.  For  this  reason  all  trade  or  commercial  inter- 
course with  them  must  be  in  accordance  with  the  rules 
and  regulations  imposed  by  congress.  It  has  been 
decided  upon  solemn  argument  by  the  supreme  court 
of  the  United  States  that,  an  Indian  tribe  is  to  be 
deemed  politically  a  state,  so  far  as  to  be  considered  a 
distinct  political  society  capable  of  self-government ; 
but  that  it  cannot  be  deemed  a  foreign  state  in  the  sense 
of  the  constitution.  Its  stateship  is  one  of  pupilage, 
and  in  the  United  States  each  tribe  is  the  ward  of  the 
nation.  ^ 

1  See  The  Cherojcee  Nation  v.  Georgia,  5  Pet.,  1-17. 
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OHAPTEK  XL 

POWBES  OP  CONGKESS — NATURALIZATION. 

S  380.  "  Congress  shall  have  power  to  establish  a 
nnifonn  rule  of  naturalization,  and  uniform  laws  on  th^ 
subject,  of  bankruptcies,  throughout  the  United  States."  '■ 
As  the  United  States  were  to  be  one  nation,  it  was 
necessary  that  there  should  be  one  uniform  rule  of  citi- 
zenship. Under  the  confederation  the  states  each  for 
themselves  exercised  this  authority,  and  the  inevitable 
consequence  was,  that  there  were  many  and  dissimilar 
rules  of  naturalization  in  the  several  states;  and  as  the 
citizens  or  free  inhabitants  of  each  state  were  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  all 
the  other  states,'  it  followed  that  a  single  state  had  the 
power  of  determining  the  conditions  of  naturalization 
affbctiug  all  the  other  states.  For  an  alien  might  become 
naturalized  in  a  state  requiring  but  a  short  residence, 
and  then  he  was,  in  eflfect,  a  citizen  of  the  nation,  and 
he  could  claim  in  the  other  states  the  privileges 
and  immunities  of  their  own  citizens.  By  this  provision, 
the  laws  on  the  subject  of  naturalization  of  a  single 
state  were  rendered  paramount  to  those  of  the  other 
states.  But  as  the  citizens  of  the  state;  are  likewise 
national  citizens,  it  is  the  right  of  the  nation  alone  to 
determine  who  shall  politically  and  potentially  become 
members  of  the  national  society.  The  propriety,  of 
committing  the  exercise  of  this  power  to  the  general 
government  was  not  qnestioned  in  the  convention,  and 
has  never  since  been  questioned.  Congress  has  the 
exclusive  power  of  determining  upon  what  conditions 
an  alien  may  become  a  citizen  of  the  United  States. 

§  381.  In  the  United  States  there  are  two  classes  of 
citizens;  that  is,  two  classes  in  reference  to  the  manner 
in  which  they  became  citizens.  At  the  time  of  origi- 
nating the  American  nation,  the  citizens  of  each  state 
became  likewise  citizens  of  the  nation,  and  the  rights 
of  citizenship  attached  to  them.  Therefore,  after  the 
establishment  of  American  nationality  every  person 
born  within  the  territorial  limits  of  the  United  States, 
whether  his  parents  were  citizens  or  aliens,  became  a 
citizen  by  birth,  called  a  native  born  citizen.  Under 
the  constitution,  all  such  are  entitled  to  all  the  rights 

1  Art.  1,  S  8,  cl,  4,  Const.  IT.  S.   s  Articles  of  Confederation,  art.  i. 
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and  privileges  pertaining  to  membership  of  the  national 
family.  Tlie  constitution  in  some  respects  distinguishes 
between  native  born  citizens  and  others;  thus,  no  person 
is  eligible  to  the  office  of  president  of  the  United  States 
unless  he  is  a  natural  born  citizen.  So  also  to  be  qiiali- 
fled^as  a  member  of  the  house  of  representatives,  or  of 
the  senate,  he  must  have  been  a  citizen  of  the  United 
States  a  certain  number  of  years. 

S  382.  Under  a  democratic  government  the  sover- 
eignty resides  essentially  and  entirely  with  the  people. 
Those  only  who  comprise  the  people  and  partake  of  this 
sovereignty,  are  citizens,  and  are  capable  of  exercising 
political  rights  and  powers.  Therefore  they  have  the 
authority  to  determme  upon  what  terms  and  conditions 
those  who  are  alien  to  their  society  shall  be  admitted 
to  become  constituent  members  thereof,  and  become 
politically  enfranchised.  In  a  country  where  the  people 
are  the  administrators  of  their  own  governmental 
authority,  and  where  every  one  who  is  admitted  to  the 
rights  and  privileges  of  citizenship  becomes  an  equal 
participator  in  such  administration,  it  becomes  a  ques- 
tion of  prime  importance  to  fix  upon  a  safe  and  just 
rule  of  naturalization,  suited  to  the  growth  and  develop- 
ment of  the  nation,  and  at  the  same  time  prudent  and 
safe  to  a  faithful  and  just  administration  of  govern- 
mental authority.  For  by  the  act  of  naturalization  a 
foreigner,  whatever  his  moral  and  intellectual  condition, 
is  made  a  citizen  aud  clothed  with  all  the  authority  and 
powers  of  tbe  most  enlightened,  moral  and  patriotic 
citizen  of  the  nation.  If  the  conditions  of  conferring 
citizenship  are  not  reasonably  stringent  there  will  be 
great  danger  of  weakening  the  just  administrative 
power  of  tiie  nation.  For  it  should  be  remembered  that 
commercial  intercourse  exists  between  this  and  the  most 
unenlightened  nations ;  and  the  uniform  rules  of  natu- 
ralization apply  as  well  to  the  ignorant,  immoral  and 
vicious,  as  to  the  better  classes  of  immigrants ;  and  that, 
practically,  every  ignorant  and  vicious  alien  who  is 
made  a  citizen  becomes  a  poUtical  tool  in  the  hands  of 
the  like  class  of  native  born  citizens,  and  by  his  vote 
he  neutralizes  the  power  at  the  polls  of  the  most  enlight- 
ened and  patriotic,  so  that  virtually  every  ignorant  and 
vicious  citizen  which  is  added  to  the  national  society, 
sinks  the  power  of  the  like  number  of  those  upon  whose 
shoulders  the  pillars  of  the  republic  rest. 
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S  383.  There  have  been  two  classes  of  opinions 
respecting  the  essential  features  of  naturalization  laws, 
which  may  be  denominated  the  liberal  and  the  stringent. 
One  class  have  advocated  the  early  admission  of  all 
foreigners  who  desired  it,  to  a  full  participation  in  the 
political  administration  of  the  government ;  affirming 
that,  generally,  they  were  as  well  qualified  to  exercise 
the  right  of  suftrage  immediately  after  becoming  located 
in  the  country,  as  a  very  large  class  of  natural  born 
citizens  are,  or  ever  will  be; — that  by  being  permitted 
to  participate  in  the  administration  of  the  government 
they  will  feel  themselves  identified  with  the  interests 
and  general  prosperity  of  the  country,  and  will  become 
attached  to  its  institutions ; — that,  having  the  rights  of 
citizenship,  they  are  subject  to  its  duties  and  obligations; 
and  that  the  nation  will  be  enriched  and  strengthened 
by  an  increase  of  its  citizens.  On  the  other  hand,  it  is 
claimed,  that  the  character  of  any  government  depends 
upon  the  character  of  those  who  administer  it; — that, 
whatever  its  form,  it  becomes  free  or  oppressive  accord- 
ing to  the  character  of  those  who  exercise  its  powers; — 
that  a  republican  and  democratic  government  can  be 
maintained  only  by  the  presence  of  intelligence  and 
virtue  among  the  people;  —  that  the  mass  of  foreigners 
are  necessarily  ignorant  of  the  essential  principles  of  a 
free  government ;  are  peculiarly  liable  to  fall  into  the 
hands  of  unprincipled  men  and  demagogues,  who  will 
not  hesitate  to  approach  them  by  the  use  of  corrupting 
and  demoralizing  influences ;  who  will  mislead  them  as 
to  the  real  issues,  and. avail  themselves  of  their  support 
for  selfish  and  dishonest  purposes; — that  while  it  may 
be  true  that  the  mass  of  foreigners  are  as  intelligent 
and  virtuous  as  a  certain  class  of  native  born  citizens, 
that  the  class  of  ignorant  and  vicious  native  born  citi- 
zens, who  are  entitled  to  the  elective  franchise,  are 
naturally  as  large  as  it  is  safe  for  any  republican  gov- 
ernment to  attempt  to  hold  in  check,  without  being 
largely  increased  by  the  addition  of  an  uneducated  and 
undisciplined  foreign  element ;  and  that,  therefore,  it  is 
the  more  prudent  and  safe  policy  to  require  a  long  resi- 
dence in  the  country,  in  order  that  the  foreigner  may 
become  familiar  with  the  practical  operations  of  the 
government ;  with  the  character  and  habits  of  those 
concerned  in  its  administration ;  in  short,  that  he  may 
become  politically  acclimated  before  he  attempts  to 
declare  who  shall  administer  the  public  authority,  and 
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to  prescribe  for  the  political  welfare  of  the  nation. 
Practically  ifc  has  been  found,  that  that  class  of  immi- 
grants who  come  to  this  country  to  benefit  their 
physical  and  social  condition  by  habits  of  industry  and 
honest  living  ;  who  immediately  seek  some  honest 
andjionorable  occupation,  are  abundantly  qualified  to 
participate  in  the  administration  of  the  public  authority 
after  the  brief  residence  of  five  years.  But  that  other 
class  Avho  come  hither  because  it  was  impossible,  or,  at 
least  impolitic,  for  them  to  remain  at  home ;  who  had 
no  honest  or  honorable  occupation  in  the  old  world,  and 
who  proposed  to  find  none  in  thia  new ;  whose  highest 
ambition  it  is  to  eat  and  to  drink  and  to  indulge  in  their 
animal  propensities ;  who  settle  mostly  in  cities  and  the 
larger  towns,  because  of  the  facilities  for  dishonest  and 
dishonorable  gains,  have  proved  themselves  dangerous 
to  the  security  and  welfare  of  society,  and,  so  far  as 
they  have  obtained  political  power,  it  has  been  used  for 
the  lowest  and  basest  purposes.  They  are  ever  ready 
instruments  in  the  hands  of  dishonest  and  gambling 
politicians  to  place  the  political  power  of  the  country 
in  the  possession  of  those  who  use  it  for  purposes  of 
private  emolument,  regardless  of  what  the  public  wel- 
fare demands.  Experience  has  already  taught,  that  the 
greatest  danger  to  the  future  of  the  commonwealth  is 
to  come  from  this  class,  as  aids  to  the  demagogue  and 
trading  politicians  of  the  nation  ; — that  measures  must 
be  taken  to  elevate  this  class  to  that  standard  of  intelli- 
gence and  morality  which  will  make  it  safe  to  intrust 
them  with  political  power,  or  they  must  be  deprived  of 
its  exercise. 

g  384.  The  mode  by  which  an  alien  may  become  a 
citizen,  and  be  invested  with  the  priTlleges  and  immu- 
nities of  citizenship,  is  denominated*  his  naturalization. 
By  its  operation  the  political  status  of  the  alien  is 
changed  in  the  eye  of  the  law,  and  he  is  in  a  condition 
to  enjoy  all  the  advantages  conferred  by  birth  upon  the 
other  class  of  citizens.  The  rights  and  privileges  of 
aliens,  as  mere  residents  of  the  states,  differ  in  different 
states.  In  general  the  United  States  leave  to  the  state 
administrations  those  regulations  which  affect  their 
rights  of  property,  and  also  the  manner  in  which  they 
are  to  be  exercised  and  enforced.  But  it  cannot  be 
doubted  that  the  alien  is  subject  to  the  supervision  and 
control  of  the  general  government,  should  it  become 
necessary  for  it  to  exercise  its  authority.    Thus,  if  a  war 
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should  break  out  between  the  Fniterl  States  and  the 
country  of  which  the  alien  is  a  citizen  or  subject,  on 
geueral  principles,  he  would  thereby  become  an  alien 
enemy,  and  would  be  liable  to  be  sent  out  of  the 
country  at  the  pleasure  of  the  general  government;  or 
to  be  laid  under  such  restraints,  while  remaining  ■\Vithin 
it,  as  congress  might  deem  to  be  reasonable  and  proper. 
While  the  alien  is  the  le^al  subject  of  the  nation  with 
which  the  United  States  is  at  war,  the  presumption  is 
that  he  will  be  true  to  the  interests  of  his  nation;  and 
will  avail  himself  of  every  means  to  advantage  her ; 
therefore  the  right  of  self-defeuse  justifies  the  govern- 
ment in  taking  necessary  measures  to  guard  against  any 
injury  he  might  be  disposed  to  inflict  in  behalf  of  his 
liege  sovereign  and  country. 

S  385.  The  duration  of  the  character  or  quality  of 
citizenship,  that  is,  of  defeasible  or  indefeasible  allegi- 
ance, has  been  the  subject  of  much  discussion,  and  has 
not  been  so  definitely  settled  hitherto  as  to  be  beyond 
even  further  discussion.  The  doctrine  of  indefeasible 
allegiance  has,  perhaps,  deeper  root  in  England  than  in 
any  other  European  country ;  and,  in  discussing  the 
grounds  upon  which  the  doctrine  of  perpetual  allegi- 
ance is  based,  it  becomes  necessary  to  find  their  theory 
of  the  source  of  governmental  authority,  or  the  sub- 
ject of  this  indefeasible  allegiance. 

§  386.  Almost,  the  entire  real  property  of  England  is, 
by  the  policy  of  its  laws,  supposed  to  be  granted  by, 
dependent  upon,  and  holden  of  some  superior  lord,  in 
consideration  of  certain  services  to  be  rendered  to  the 
lord  by  the  tenant  or.  holder  of  the  land.  Thus  all 
the  lands  of  the  kingdom  are  supposed  to  be  holden, 
mediately  or  immediately,  of  the  king,  who  is  styled 
the  lord  paramount.  In  this  manner  are  all  the  lands 
of  the  kingdom  holden,  which  are  in  the  hands  of  sub- 
jects. All  tenures  being  thus  derived  from  the  king, 
those  that  held  immediately  of  him,  in  right  of  his 
crown  and  dignity,  were  denominated  his  tenants  in 
ca])ite,  or  in  chief.  There  were  several  species -of  ten- 
ures, each  characterized  by  the  species  of  services  or 
renders  due  the  lord  from  the  tenants.  Bracton  divided 
them  into  fraiilc-tenement  and  villenage;  and,  of  frank- 
tenements  he  says,  some  are  held  in  consi(^ration  of 
homage  and  knight  service;  others  in  free-sScage,  with 
the  service  of  fealty  only.  And  of  villenages,  some  are 
pure  and  others  are  privileged.    He  that  holds  in  pure 
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villenag)i>  shall  do  whatever  is  commanded  him,  and 
always  jbe  bound  to  an  uncertaia  service.  The  other 
kind  of  villenage  is  called  villein-socage,  and  these 
villeia-socmen  do  villein  service,  but  such  as  are  certain 
and  determined.  So,  according  to  Bracton,  the  subjects 
of  ;^ugland  holding  the  lands  were,  first,  those  where 
the  service  was  free  but  uncertain,  as  military  service 
with  homage ;  that  tenure  was  per  servitium  militare, 
or  by  knigtit  service.  Second,  where  the  service  was 
both  free  and  certain,  as  by  fealty  only,  or  by  rent  and 
fealty ;  that  tenure  was  called  liberum  socagitim,  or  free- 
socage.  Third,  where  the  service  was  in  its  nature 
servile  and  hase,  and  uncertain  as  to  time  and  quantity; 
this  tenure  was  purum  villenagium,  absolute  or  pure 
villenage.  Lastly,  where  the  service  was  hase  in  its 
nature ;  but  certain  in  quantity,  this  tenure  was  villena- 
gium 2)rivilegiatum.  But  whatever  the  tenure  by  which 
he  held,  he  was  bound  by  oath  of  service  to  his  superior 
lord,  from  which  obligation  he  had  no  right  or  authority 
to  absolve  himself. 

S  387.  The  constitution  of  feuds  had  its  origin  from 
the  military  policy  of  the  Northern  or  Celtic  nations,  the 
Goths,  the  Huns,  the  Franks,  the  Vandals  and  the  Lom- 
bards," who  poured  themselves  into  Europe  at  the 
declension  of  the  Eoman  Empire.  The  feudal  policy  was 
not  established  in  England  until  the  reign  of  William  the 
Conqueror.  The  exact  period  of  its  establishment  can- 
not be  ascertained;  but,  it  was  probably  after  the 
threatened  invasion  from  Denmark,  in  the  nineteenth 
year  of  King  William's  reign.  The  defenseless  condi- 
tion of  the  country  at  the  time,  was  the  occasion  of  the 
calling  of  a  grand  council  to  enquire  into  the  state  of 
the  nation ;  the  immediate  consequence  of  which  was  the 
compiling  of  the  great  survey  called  domesday-book, 
which  was  finished  the  next  year,  and  in  the  latter  end 
of  the  same  year,  the  king  was  attended  by  all  his 
nobility  at  Sarum  ;  where  all  the  principal  landholders 
submitted  their  lands  to  the  yoke  of  military  tenure, 
became  the  king's  vassals,  and  did  homage  and  fealty 
to  his  person.  The  law  and  the  form  of  the  oath,  made 
every  man  taking  it,  a  tenant  or  vassal,  the  tenants 
obliging  themselves  to  defend  their  lord's  territories  and 
titles  against  all  enemies,  foreign  and  domestic.^    This 

I  2  Bl.  Com.,  45. 

5  "  Statuimus,  ut  omnes  liberl  homines  foedere  et  Sacramento  affirment, 
quod  intra  et  extra  unlversum  regnum  Angllae,  Wilhelmo  regi  domlne  suo 
fldells  esse  volant ;  terras  et  honores  lUlus  omni  ndelitate  ubique  servare  cvun 
eo,  et  contra  inmiicos  et  alienigena  defendere."  (See  2  Bl.  Com.,  50.) 
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new  policy  was  imposed  by  the  conqueror,  says  Blaok- 
STONJE,  but  was  nationally  and  freely  adopted  by  the 
general  assembly  of  the  whole  realm.  ^  Here  will  be 
found  the  basis  of  that  indefeasible  allegiance  so  strenu- 
ously contended  for  in  England,  as  inseparable  from  the 
British  constitution.  < 

§  388.  Therefore,  whatever  repugnance  may  be  felt— 
to  the  assertion  of  the  fact,  the  present  government  of 
England,  in  theory,  is  founded  on  conquest,  the  property 
having  been  transferred  to  the  king  by  his  subjects,  to 
be  held  by  them  afterward  as  tenants,  and  on  conditions 
of  services  and  fealty.  Afterward  the  oaths  of  fealty 
and  homage  accompanied  grants  of  land,  and  the  oath 
of  allegiance  necessarily  accompanied  that  of  fealty. 
Certain  consequences  were  understood  to  flow  there- 
from. The  allegiance  thus  pledged  could  not  be 
withdrawn  by  the  subject.  It  was  a  matter  of  contract 
between  him  and  the  king,  and  was  perpetually  bind- 
ing, unless  the  protection  of  his  sovereign,  which  was 
the  consideration  of  his  allegiance,  became  impracticable 
or  impossible.  Hence,  if  the  monarch  was  driven  out 
by  a  successful  competitor,  who  took  possession  of  the 
throne,  the  allegiance  of  the  subject  was  transferred, 
and  it  became  his  duty  to  obey  the  reigning  sovereign. 
So  also,  when  the  king  by  treaty  with  a  foreign  power, 
alienated  an  entire  territory,  and  its  inhabitants,  the 
allegiance  was  transferred  to  the  new  sovereign.  From 
this  allegiance,  original  or  transferred,  the  subject  could 
not  withdraw  himself:  he  was  the  subject  of  the  king^* 
one  in  whom  the  king  had  a  species  of  property,  trans- 
ferable at  his  sovereign  pleasure,  but  not  at  the  pleasure 
of  the  subject.  Such  is  the  basis  of  the  doctrine  of 
indefeasible  allegiance  in  England,  and  such  the  theory. 
But  it  has  no  application  to  a  country  where  the  people 
are  ^vereign,  and  where  the  allegiance  arises  from 
the  necessity  of  government  and  the  rights  incident  to 
such  necessity. 

g  389.  In  a  democratic  republican  government,  the 
^  sovereignty  of  the  nation  consists  in  the  authority  of 
'  the  members  of  the  national  society  taken  together  as  a 
whole.  The  government  instituted  by  them  is  a  mere 
instrument  for  the  administration  of  their  authority 
for  purposes  of  individual  protection,  and  for^the  com- 
mon defense  and  general  welfare  of  the  whole  society. 
The  allegiance  which  a  member  of  that  society  owes 
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to  tlie  government,  arises  from  the  fact  of  membership 
of  the  society,  and  the  necessary  condition  of  obedience 
to  all  its  requirements.  The  government  is  instituted  to 
protect  each  member  in  the  enjoyment  of  his  civil 
liberty  to  the  fullest  extent,  consistent  with  the  like 
rights,.ahd  liberties  in  others.  Naturally,  every  one  has 
the  right,  and  is  at  liberty,  to  visit  all  parts  of  the  earth 
as  the  common  heritage  of  man ;  and  to  select  snch  place 
for  his  home  in  any  zone  which  pleases  him.  He  is  not 
responsible  to  any  one  for  his  parentage,  or  for  the  place 
of  his  birth.  Naturally,  he  is  at  liberty,  as  soon  as  able 
to  provide  for  himself,  to  seek  such  social  and  political 
associations  as  he  feels  to  be  for  his  good.  He  can  be 
under  no  possible  obligations  to  live  under  the  particu- 
lar form  of  government,  under  which  he  chanced  to  be 
born.  He  may  seek  the  highest  and  best  his  nature 
and  destiny  demand;  and,  therefore,  no  society  or 
government  has  any  just  authority  to  restrain  him  of 
such  natural  liberty,  nor  can  it  impose  upon  him  obli- 
gations inconsistent  with  such  liberty.  He  is  obliged  to 
obey  the  requirements  of  the  authority  under  which  he 
lives,  or  where  he  chooses  to  make  his  home ;  and  if 
he  sefes  fit  to  become  an  integral  member  of  such  society, 
that  he  may  claim  its  fullest  protection,  and  enjoy  its 
largest  privileges,  he  is  bound  to  serve  it  in  common 
with  the  other  members  thereof,  if  need  be,  with  his 
Ijroperty  and  life.  But  if  he  deems  it  best  for  himself 
to  withdraw  therefrom,  and  seek  political  and  social 
associations  elsewhere,  he  releases  society  and  govern- 
ment from  all  further  responsibilities  on  his  account; 
and  he  should  be  freed  from  responsibilities  to  them. 
The  basis  of  allegiance  to  government  and  society, 
is  gone,  when  the  relation  between  the  citizen  and  it,  is 
dissolved  and  ended. 

§  390.  The  theory  of  indefeasible  allegiance  is  incon- 
sistent with  that  natural  liberty  belonging  to  man,  as 
essential  to  enable  him  to  seek  his  highest  good  and  nlti- 
mate  destiny.  Not  being  responsible  to  any  authority 
for  his  parentage  and  birth,  and  being  liable  to  be  born 
under  a  government  under  which  he  cannot  possess  the 
rights  essential  to  the  unfoldment  and  perfection  of  his 
true  manhood,  it  is  his  natural  and  inherent  right  to 
migrate  therefrom  in  search  of  those  associations  he 
needs  for  his  true  development,  and  to  make  his  horue 
under  the  fostering  care  of  such  a  government  as  will 
protect  him  in  the  enjoyment  of  that  liberty  which 
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belongs  to  him,  and  which  he  must  possess  or  fail  of  his 
birthright.  But  to  enjoy  the  full  advantages  of  citizen- 
ship he  must  become  a  citizen.  He  must  be  at  liberty 
to  pledge  full  and  undivided  allegiance  to  the  adopted 
government,  free  from  the  claims  of  any  other ;  and 
thus  to  stand  before  the  world,  an  equal  citizen  of  such 
government,  entitled  to  equal  protection  and  to  eijaaK  "^ 
rights.  Indefeasible  allegiance  is  not  consistent  with 
the  doctrine  that  governments  are  instituted  for  the 
benefit  of  the  governed,  and  belong  to  the  people. 
When  a  republican  nation  opens  wide  its  political  arms 
to  receive  and  adopt  as  her  own,  the  oppressed  of  other 
countries,  she  must  necessarily  repudiate  the  doctrine 
of  indefeasible  allegiance,  or  be  unfaithful  to  her 
adopted  citizens. 

S  391.  Eawle,  in  his  commentaries  upon  the  consti- 
tution, speaking  of  the  indefeasible  allegiance  of  the 
native  and  adopted  citizens,  remarks  that,  "in  the  native, 
his  allegiance  is  coeval  with  his  life ;  in  him  who 
migrates  hither  from  another  country,  it  commences  as 
a  permanent  duty,  with  his  naturalization ;  -in  both  it 
lasts  till  death,  unless  it  is  released  by  some  ijrocedure 
mutual  on  the  part  of  both  the  state  and  the  individ- 
ual." But,  he  adds,  "  whether  the  individual  alone  can 
relinquish  it,  is  a  question  which  in  this,  as  well  as  other 
countries,  has  been  often  discussed,  and  on  which  an 
opinion  cannot  be  given  without  diffidence,  since  it  has 
not  yet  received  a  decision  in  the  highest  tribunals  of 
our  country."  He  continues :  "  in  the  first  place  we 
may  dispose  with  little  comparative  difficulty,  of  the 
case  of  the  naturalized  citizen.  His  accession  is  volun- 
tary, and  his  engagement  is,  neither  in  terms  nor  its 
nature,  limited  to  any  time.  He,  therefore,  binds  him- 
self by  contract  for  his  life;  and  the  state,  which, 
differently  from  the  doctrine  of  the  English  and  other 
monarchies,  cannot  afterward  deprive  him  of  the  quality 
thus  acquired,  Avhich  cannot  again,  by  its  own  act, 
convert  him  into  an  alien,  is  equally  bound  for  the 
same  term,"  and  he  quotes  Locke  as  an  authority  upon 
this  subject.^  With  due  deference  to  the  learned  com- 
mentator, the  argument  is  not  satisfactory.  Unless  the 
obligations  of  the  adopted  citizen  are  more  permanent 
and  binding  than  those  of  the  native  born,  the  reason- 
ing cannot  be  sound.    If  the  native  born  citizen  cannot 

1  See  Rawle  on  the  Constitution,  p.  85;  see  Locke  on  Civil  Government,  oh.  8. 
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renonnce  his  allegiance  to  Ms  government,  he  cannot 
assume  the  obligations  of  allegiance  to  a  new  nation  or 
sovereign;  for  it  is  qnite  clear  that  he  cannot  be  under 
obligations  of  allegiance  to  two  independent  sovereigns 
at  the  same  time.  He  can  no  more  serve  two  masters 
politic^ly,  than  he  can  religiously ;  for  politically  he  is 
quite  liable  to  be  required  to  defend  the  one,  and  to 
defeat  the  other-  Therefore,  the  hypothesis  that  an 
adopted  citizen  can  be  bound  by  an  oath  of  allegianpe  to 
be  loyal  and  true  as  a  citizen  of  his  adopted  country 
implies  that  he  can  lawfully  put  off  his  native  allegi 
ance.  And  if  one  can  lawfully  put  off  his  native 
allegiance  there  is  little  ground  for  arguing  that  an 
adopted  citizen  may  not,  in  the  same  manner,  put  off 
his  adopted  allegiance  when  he  renounces  the  society 
and  protection  of  his  adopted  country  to  enter  into,  and 
become  the  loj'^al  subject  of  another.  To  deny  this 
right  of  changing  allegiance  by  changing  countries  and 
adopting  a  new  home,  implies  that  the  sovereign  or 
government  has  a  kind  of  property  in  the  subject 
or  citizen ;  which  doctrine  is  not  recognized  in  America. 
S  392.  Whatever  may  be  the  theory  as  to  the  founda- 
tion of  a  subject's  obligation  to  be  loyal  and  true  to  his 
government,  the  real  basis  of  this  obligation  is  to  be 
found  in  that  necessity  which  God  has  imposed  as  the 
only  condition  of  social  existence,  security,  order  and 
public  welfare.  It  matters  not  whether  man  undertakes 
to  obey  the  requirements  of  law,  and  to  be  loyal  to  the 
authority  by  which  the  society  in  which  he  resides  is 
governed ;  it  is  indispensably  necessary  that  he  should 
be  obedient  and  loyal,  while  he  continues  a  member  of 
such  society ;  and  it  matters  little  whether  his  obedience 
be  compelled  upon  the  theory  of  a  contract,  or  upon  the 
fact  of  an  imperative  necessity.  But  if  he  withdraws 
from  such  society,  and  goes  beyond  the  jurisdiction  of 
its  laws,  and  becomes  a  member  of  another  and  an 
independent  community,  the  same  necessity  is  upon 
him  in  relation  to  his  new  association.  He  must  be 
loyal  to  the  government  of  which  he  becomes  a  citizen 
or  subject,  and  must  obey  its  laws.  Says  Mr.  Eawxe  : 
"The  compact  created  among  the  citizens  by  the 
declaration  of  independence,  was  well  understood  by 
themselves  at  the  moment  not  to  be  of  a  temporary 
nature,  and  in  the  power  of  the  individual  at  pleasure; 
to  dissolve.  It  was  essential,  not  only  to  the  perma- 
nence, but  to  the  formation  of  the  new  government, 
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that  every  one,  either  taking  an  active  part  in  its  estab- 
lishment, or  giving  evidence  of  his  consent  by  remaining 
within  it,  should  be  considered  as  bound  to  it  so  long  as 
it  continued,"^  It  will  not  be  contended  that  the 
inhabitants  of  the  United  States  by  their  declaration  of 
independence,  intended,  individually  to  bind  themselves 
to  forever  surrender  their  right  to  emigrate  to  auot-her 
country,  if  health,  business  or  inclination  should,  in 
after  life,  prompt  them  to  do  so ;  and  that  should  they 
find  in  another  climate,  and  under  another  government, 
a  congenial  home,  that  they  would  not  be  permitted  to 
accept  and  enjoy  it  because  they  had  in  early  life  united 
in  achieving  the  independence  of  the  American  nation. 
The  argument  in  favor  of  indefeasible  allegiance  drawn 
from  the  implied  compact  of  the  people  in  declaring  and 
achieving  their  independence,  is  neither  forcible  nor 
satisfactory.  That  they  bound  themselves  together  to 
maintain  and  defend  their  common  independence,  may 
be  admitted;  but  it  is  not  thence  to  be  inferred  that 
they  deprived  themselves  of  the  liberty  of  seeking  other 
homes  in  other  climes  and  under  other  governments. 

S  393.  Congress  has  power  to  establish  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United 
States.  This  power  was  given  to  congress  as  a  means 
of  carrying  out  the  declared  objects  of  the  people  in 
instituting  the  general  government,  to  wit :  to  establish 
justice,  insure  domestic  tranquillity,  and  promote  the 
general  welfare.  Commerce,  credit  and  confidence  were 
the  particular  things  which  did  not  exist  under  the  old 
confederation,  and  which  it  was  a  principal  object  of 
the  framers  of  the  constitution  to  create  and  establish. 
A  vicious  system  of  legislation,  a  system  of  i)aper 
money  and  tender  laws,  had  completely  paralyzed 
industry,  threatened  to  beggar  every  man  of  property, 
and  ultimately  to  ruin  the  country.  The  relation 
between  debtor  and  creditor,  always  delicate  and  always 
dangerous  whenever  it  divides  society,  and  draws  out 
the  respective  parties  into  different  ranks  and  classes, 
was  in  such  a  condition  in  the  years  1787,  1788  and 
1789,  as  to  threaten  the  overthrow  of  all  government; 
and  a  revolution  was  menaced  more  critical  and  alarm- 
ing than  that  through  which  the  country  had  then 
recently  passed.  The  object  of  the  new  constitution 
was  to  arrest  these  evils ;  to  awaken  industry,  by  giving 
security  to  property ;  to  establish  confidence,  credit  and 

1  Bawle  oa  the  Const.,  pp.  86, 87. 
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commerce,  by  salutary  laws,  to  be  enforced  by  tlie  power 
of  the  whole  comiiiunifcy.  The  revolutionary  war  was 
over;  the  country  had  peace,  but  little  domestic  tran- 
quillity ;  it  had  liberty,  but  feyv  of  its  enjoyments  and 
none  of  its  security.  The  states  had  struggled  together, 
but  I  their  union  was  imperfect;  they  had  freedom,  but 
not  an  established  course  of  justice.  The  constitution 
Avas  therefore  framed  to  form  a  more  perfect  union ;  to 
establish  justice  ;  to  secure  the  blessings  of  liberty,  and 
to  insure  domestic  tranquillity. '^  With  respect  to  the 
internal  administration  of  the  general  government, 
the  objects  of  the  constitution  were,  among  other  things, 
commerce,  credit,  mutual  confidence  in  matters  of 
property,  and  these  required,  among  other  means,  a 
uniform  standard  of  value,  or  medium  of  payment. 
Therefore,  one  of  the  first  powers  given  to  congress,  is 
that  of  coining  money,  and  regulating  its  value ;  and 
fixing  the  value  of  foreign  coins.  And  among  the  first 
prohibitions  to  the  states,  is  that  of  coining  money; 
emitting  bills  of  credit;  making  anything  but  gold  and 
silver  a  legal  tender  in  payment  of  debts,  or  making 
any  law  impairing  the  obligation  of  contracts.  Thus 
the  powers  conferred  on  congress,  and  the  restrictions 
imposed  upon  the  states,  clearly  indicate  the  purpose  of 
the  people,  when  they  committed  to  congress  the  power 
to  make  uniform  laws  on  the  subject  of  bankruptcies 
thronghout  the  United  States. 

§  394.  The  general  object  of  all  bankrupt  and  insolv- 
ent laws  is,  on  the  one  hand,  to  secure  to  creditors 
an  appropriation  of  the  property  of  their  debtor,  to 
the  discharge  of  their  debts  pro  tanto,  whenever  the 
debtor  is  unable  to  discharge  the  full  amount  of  the 
same ;  and,  on  the  other  hand,  to  relieve  unfortunate 
and  honest  debtors  from  perpetual  bondage  to  their 
creditors,  either  by  unlimited  imprisonment  to  coerce 
payment,  or  by  a  right  to  appropriate  the  subsequent 
property  of  the  debtor  for  that  purpose.  One  of  the 
first  duties  of  legislation,  while  providing  for  the  obliga- 
tion of  contracts,  is,  to  relieve  the  unfortunate  and 
meritorious  debtol  from  a  slavery  of  mind  and  body, 
which  deprives  him  in  a  great  measure  of  the  enjoyment 
of  the  comforts  of  life  and  the  common  benefits  of 
society.  But  the  power  of  affording  this  relief  should 
be  intrustect  to  the  administration  of  those  who  are 
liable  to  be  affected  by  it  either  as  the  debtor  or  creditor 

1  See  Webster's  remarks  in  Ogden  v.  Saunders.  12  Wlieat.,  247,  S48. 
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class.  A  local  government  should  not  possess  the 
authority  to  absolve  a  debtor  from  the  legal  obligations 
to  pay  his  debts,  contracted  iu  another  jurisdiction,  for 
the  reason  that  the' laws  of  a  state  can  have  no  force 
beyond  its  local  jurisdiction.  Thus,  if  ISevr  Yorlc  by  its 
laws,  cau  relieve  a  citizen  of  his  legal  obligation  topay 
his  debts  or  fulfill  his  contracts,  entered  into  in  other., 
states,  and  made  legally  binding  by  the  law  of  the 
place  where  the  debt  was  contracted  or  the  contract 
■was  entered  into^then,  indeed,  the  obligations  of  con- 
tracts are  left  to  the  legislation  of  the  several  states ; 
and  the  question  of  validity  and  of  enforcement  depends 
upon  the  place  where  the  debtor  is  to  be  found  when 
the  fulfillment  of  his  obligations  is  demanded.  Then  a 
valid  contract  entered  into  iu  l^ew  York  may  become 
invalid  by  the  act  of  the  party  removing  into  another 
state,  where  such  a  contract  is  condemned,  or  deemed 
to  be  against  the  public  policy  of  the  state.  It  is  G(m~ 
sistent  with  the  principles  of  republicanism  to  permit  a 
state  to  impose  the  conditions  of  legal  obligation  arising 
out  of  the  transactions  of  individuals  within  Its  terri- 
torial limits';  it  may  ijrescribe  what  shall  be  essential  to 
the  legal  validity  of  any  contract  made  Avitbiu  its  juris- 
diction touching  any  subject ;  as,  that  contracts  of  a 
certain  description  shall  be  in  writing ;  or  shall  be 
sealed  ;  or  shall  be  witnessed  ;  or  shall  be  executed  with 
certain  solemnities ;  for  these  conditions  are  prescribed 
by  those  who  are  to  be'  affected  by,  and  who  are  also 
to  administer  the  law.  But  a  state  has  no  authority  to 
prescribe  these  conditions  of  validity  to  contracts  made 
in  other  states,  and  valid  by  the  laws  of  the  state  where 
made.  Thus,  New  York  cannot  say  that  a  contract  made 
in  New  Jersey  and  valid  there  by  the  laws  of  New 
Jersey,  shall  not  be  valid  against  the  parties  wherever 
they  may  be  found ;  because  the  contract  when  made 
in  New  Jersey  was  not  only  morally  but  it  was  legally 
obligatory  upon  the  parties ;  and  it  is  not  in  the  prov- 
ince of  any  other  state  to  say  that  such  obligation  shall 
be  destroyed  or  impaired  by  her  local  laws. 

§395.  There  is  a  wide  distinction* between  a  legal 
obligation  and  a  moral  duty  to  fulfill  a  contract  entered 
into  between  two  parties.  The  moral  obligations  of  a 
contract  do  not  depend  upon  the  law  of  the  place  where 
the  contract  is  made ;  while  the  validity  or  legal  obliga- 
tions imposed  thereby,  do.  The  duty  of  performing  a 
contract  entered  into  between  parties  where  the  subject 
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thereof  is  moral  and  just,  rests  on  principles  of  univer- 
sal law ;  the  obligation  to  perform  it,  rests  upon  the  law 
of  the  splace  where  the  contract  is  made.  Thus,  two 
individuals  may  make  a  contract' in  a  locality  over 
which  no  law  of  society  extends.  If  the  contract  be  in 
accordance  with  the  principles  of  natural  justice  and 
jiniversal  law,  it  may  be  enforced  in  the  courts  of  law 
in  any  civilized  country ;  because  being  valid  and  obliga- 
tory according  to  the  principles  of  natural  law,  and 
there  being  no  local  law  to  prohibit  the  making  of  it  in 
the  manner  and  form  in  which  the  parties  bound  them- 
selves, the  legal  obligation  is  perfect,  and  may  be 
enforced  in  any  court  of  law  where  perfect  obligations 
are  recognized.  The  prohibition  of  the  constitution, 
that  no  state  should  make  a  law  impairing  the  obliga- 
tion of  contracts  had  undoubted  reference  to  the  legal 
obligation  of  contracts  depending  upon  the  law  of  the 
plajqe:  iv^ere  such  contracts  were  made.  The  spirit  of 
the  proyision  is  this:  A  contract  which  is  legally  bind- 
ing Uijjon  the  parties  at  the  time  and  place  it  is  entered 
into  by  them,  shall  remain  so,  any  law  of  the  states  to 
the  contrary  notwithstanding. 

3^^396.  In  accordance  with  these  principles,  the  power 
to  make  uniform  laws  on  the  subject  of  bankruptcies  is 
committed  to  the  legislative  department  of  the  general 
government,  without  any  restriction  of  its  authority 
in  that  respect.  The  intention  of  the  people  is  well 
expressed  by  reading  the  constitution  in  this  manner, 
No  state  shall  pass  any  bill  or  law  impairing  the  obliga- 
tion of  contracts ;  but  congress  may  establish  uniform 
laws  on  the  subject  of  bankruptcies,  throughout  the 
United  States.  The  general  government  has  jurisdic- 
tion over  all  persons  and  property  within  the  United 
States,  to  execute  the  plenary  power  and'  authority  of 
the  nation  in  respect  to  all  subjects  committed  to  its 
jurisdiction.  It  can  determine  upon  what  conditions 
and  in  what  degree  individuals  may  be  released  from 
the  complete  fulfillment  of  their  contracts.  That  is, 
as  the  supreme  authority  upon  that  subject,  congress 
can  by  law  determine  the  limit  of  legal  obligations 
arising  out  of  every  species  of  indebtedness,  and  can 
prescribe  the  manner  by  which  a  party  should  proceed 
to  obtain  legal  absolution  of  his  debts.  This  principle 
recognizes  the  authority  in  the  government  to  determine 
what  shall  constitute  a  legal  obligation,  and  what  shall 
cancel  it.  -It  recognizes  the  principle  that  legal  obliga- 
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tions  as  distinguished  from  moral,  have  their  basis  in 
the  will  of  society  or  government,  and  can  only  be 
enforced  by  its  laws;  that  society  may  determine  by  law 
what  shall  be. essential  to  the  validity  of  any  contract 
upon  any  subject,  and  the  manner  in  which  legal  obliga 
tion  shall  be  enforced.  Thns  sovereignty  has  authority 
to  prescribe  the  lex  loci  and  the  lex  fori  of  the  state ;  and 
every  government  intrusted  with  the  exercise  of  sover 
eign  authority  may  exercise  this  power  within  the 
limits  of  its  jurisdiction.  Upon  this  theory,  the  several 
state  governments,  so  far  as  they  are  not  restrained  by 
the  constitution  of  the  United  States,  may  exercise  this 
authority.  Tbis  follows  from  the  doctrine  that  there  is 
but  one  authority  to  be  administered  by  the  general  and 
state  governments;  and  that  is,  the  authority  of  the 
l)eople  as  a  nation.  Each  has  the  subject  of  its  juris- 
diction assigned  to  it;  the  general  government  finding 
its  jurisdiction  in  the  subjects  enumerated  in  the  consti- 
tution of  the  United  States;  and  the  state  governments 
finding  the  subjects  of  their  jurisdiction  in  what  remains, 
or  in  what  are  not  enumerated  or  prohibited  to  them  in 
the  constitution. 

§  397.  From  the  foregoing,  it  would  seem  that  the 
states  may  prescribe  everything  pertaining  to  the  valid- 
ity of  contracts  to  be  made  within  their  respective 
jurisdictions,  so  long  as  they  do  not  interfere  .with  any 
law  of  congress  upon  that  subject,  or  with  the  prohi- 
bitions of  the  constitution,  and  do  not  attempt  to  extend 
the  operation  of  their  laws  into  other  jurisdictions.  That 
is,  a  state  may  make  any  law  which  affects  the  validity, 
the  construction,  the  duration,  the  mode  of  discbarge, 
or  the  evidence,  of  any  subsequent  contract  to  be  made 
within  its  jurisdiction,  and  thus  may  impair  the  contract. 
Thus,  .the  law  which  declares  that  no  action  shall  be 
brought  whereby  to  charge  a  person  upon  his  agreement 
to  pay  the  debt  of  another,  or  upon  an  agreement  relat- 
ing to  lands,  unless  the  same  be  reduced  to  writing  and 
signed  by  the  parties,  impairs  a  contract  for  that  pur- 
pose, made  by  parol.  But  when  the  state  has  by  law 
prescribed  the  manner  in  which  contracts  shall  be  exe- 
cuted and  evidenced,  in  order  to  be  binding,  the  legal 
obligation  of  the  contract  upon  the  parties  depends  upon 
their  compliance  with  these  statutory  requirements.  If 
such  essential  requirements  are  not  complied  with  by 
the  parties,  the  contract  does  not  become  obligatory 
upon  them ;  and,  consequently,  such  law  does  not  come 
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within  the  inhibitions  of  the  constitntion,  prohibiting 
the  states  from  making  laws  impairing  the  oMigations 
of  contracts^  Tbns,  the  state  may,  by  law,  determine 
what  shall  be  essential  to  the  validity  of  a  contract  made 
within  its  jurisdiction ;  how  the  same  shall  be  proved  ; 
by  what  rules  it  shall  be  construed;  how  long  it  shall 
continue  to  bind  the  parties  thereto ;  and  in  what  man- 
ner its  obligations  shall  cease  or  be  discharged ;  but 
such  laws  are  applicable  only  to  contracts  made  within 
the  same  jurisdiction,  and  subsequent  thereto.  For  a 
contract  which  has  once  become  obligatory  upon  the 
j)arties  under  the  law  of  the  time,  and  of  the  place  of  its 
execution  or  performance,  cannot  be  modified,  limited 
or  restrained  in  its  legal  effect  or  operation  by  any 
state  law.^ 

§  398.  The  power  to  make  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States, 
committed  to  congress  by  the  constitution,  is  not  limited 
in  its  application  to  contracts  made  subsequent  to  the 
enactment  of  such  laws.  The  restrictions  of  the  con- 
stitution apply  only  to  the  states,  leaving  to  congress 
the  unlimited  authority  of  the  nation,  over  such  sul^ect. 
Congress,  therefore,  has  plenary  authority  to  pass  a 
bankrupt  law  which  shall  be  binding  throughout  the 
United  States,  affecting  civil  contracts  of  every  charac- 
ter within  the  department  of  commercial  intercourse, 
and  determining  upon  what  conditions,  and  in  what 
manner  they  may  be  discharged.  Twice  congress  has 
passed  a  bankrupt  law;  and  permitted  the  same  to 
remain  in  force  long  enough  to  allow  the  most  unworthy 
class  of  debtors,  who  were  ever  ready  to  evade  the  obli- 
gations of  their  contracts,  to  avail  themselves  of  their 
provisions ;  but  they  repealed  those  laws,  before  the 
more  meritorious  class  of  debtors  bad  concluded  to  seek 
their  aid.  In  general,  honest  men  are  averse  to  the  avoid- 
ance of  their  contracts ;  and  will  struggle  long  to  comply 
with  their  obligations,  before  they  will  avail  themselves 
of  either  an  insolvent  or  bankrupt  discharge.  Conse- 
quently, they  are  usually  the  last  to  apply  for  the  benefit 
of  such  laws,  while  on  the  other  hand,  men  less  scru- 
pulous, are  eager  to  avail  themselves  of  every  advantage, 
and  are  usually  the  first  to  appropriate  to  themselves 
the  benefits  of  insolvent  and  bankrupt  laws.  The  brief 
duration  of  the  bankrupt  laws  hitherto  enacted  by  con- 
gress, has,  in  general,  had  the  effect  to  do  all  the 

I  See  Ogden  y.  Saunders,  12  Wheat.,  213, 
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mivscbief  bankrupt  laws  are  liable  to  do,  without  much  of 
their  accompanying  benefits;  for  by  the  time  the  large 
mass  of  those  who  were  justly  entitled  to  its  aid  bad 
concluded  to  ask  for  relief,  the  laws  were  repealed. 
There  can  be  no  doubt  that  an  efllcient  and  just  system 
of  bankrupt  laws  is  demanded  by  the  people  of  the 
United  States,  and  that  it  is  the  duty  of  congress  to 
provide  such  a  system.  They  should  make  it  as  perfect 
as  possible,  and  then  arqend  its  provisions  from  time 
to  time  as  experience  demonstrates  the  necessity.  In 
this  way,  a  wise  and  just  system  would  eventually  be 
adopted,  which  would  establish  justice  and  promote  the 
general  welfare  of  the  nation. 

OHAPTEE  XII. 

POWEK  OP  CONGEBSS  TO  COIX  MONET,   &C. 

§  399.  The  congress  shall  have  power  to  coin  money, 
regulate  the  value  thereof,  and  of  foreign  coin,  and  fix 
the  standard  of  weights  and  measures.'  This  power  is 
plenary  and  exclusive  in  congress.  They  have  all  the 
power  over  the  subject  of  the  currency  possessed  by 
the  nation ;  and  whatever  they  do  in  that  respect  is 
done  .by  the  authority  of  the  nation ;  because  the  con- 
stitution has  given  them  unlimited  authority  to  coin 
money,  regulate  its  value,  and  the  value  of  foreign  coin. 
Money  is  the  universal  medium  by  which  all  commer- 
cial and  exchange  values  are  determined  ;  and  it 
represents  the  respective  values  of  all  commodities. 
It  is  the  measure  by  which  the  equivalents  of  com- 
modities are  ascertained.  This  power  is  one  of  the 
prerogatives  of  sovereignty,  and  implies  authority  over 
the  property  interests  of  the  nation.  The  power  to  coin 
money  and  afBx  a  value  at  which  it  shall  be  taken  in 
exchanges,  or  in  satisfaction  of  debts,  or  of  damagfes 
to  persons  and  property,  belongs  to  that  absolute  sover- 
eignty which  can  be  found  only  in  the  nation,  and  which 
is  responsible  to  no  other  earthly  power.  "  As  money 
is  the  medium  of  commerce,  it  is  the  king's  prerogative 
as  the  arbiter  of  domestic  commerce,  to  give  it  authority 
and  make  it  current.  The  coining  of  money  is,  in  all 
states,  the  act  of  sovereign  power.  The  denomination 
or  value  for  which  the  coin  is  to  pass  current,  is  also  in 
the  breast  of  the  king."  * 

1  Alt.  1,  i  8,  ol.  5,  Const.  U.  S.    si  Bl.  Com.,  276. 
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§  400.  To  coin  money  and  regulate  its  value  as  an  act 
of  sovereignty,  involves  the  right  to  determine  what 
shall  be  taken  and  received  as  money ;  at  what  measure 
or  price  it  shall  be  taken ;  and  what  shall  be  its  effect 
when  passed  or  tendered  in  payment  or  satisfaction  of 
g,ll  legal  obligations.  The  act  of  coining  money  con- 
sists in  affixing  to  that  which  is  to  constitute  money, 
the  stamp  or  seal  of  sovereign  authority,  by  which  it 
may  be  recognized  and  known  in  market  as  being 
authoritatively  entitled  to  be  received  at  the  price  or 
value  marked  thereon.  The  authority  which  coins 
or  stamps  itself  upon  the  article,  can  select  what  "sub- 
stance it  deems  suitable  to  receive  the  stamp,  and  pass 
as  money ;  and  it  can  affix  what  value  it  deems  proper, 
independent  of  the  intrinsic  value  of  the  substance 
upon  which  it  is  affixed.  The  usual  substances  which 
have  been  selected  for  the  purpose  of  being  used  as 
money,  are  the  various  metals,  as  silver,  gold,  copper, 
brass  and  such  alloys  as  the  sovereignty  in  its  pleasure 
adopts.  The  currency  value  is  in  the  stamp  when  used 
as  money,  and  not  in  the  use  of  the  metal,  independent 
of  the  stamp.  In  other  words,  the  money  quality  is  the 
authority  which  makes  it  current,  and  gives  it  power  to 
accomplish  the  purpose  for  which  it  was  created.  To 
coin  or  stamp  money,  and  regulate  its  value,  includes 
the  whole  power  of  sovereignty  in  respect  to  currency. 
It  includes  the  authority  to  select  the  substance  to 
receive  the  impression ;  to  determine  what  impression 
shall  be  enstamped  thereon ;  what  shall  be  its  office 
as  a  medium  of  exchange ;  at  what  price  it  shall  be 
received;  and  what  shall  be  the  penalty  to  be  inflicted 
for  discrediting,  counterfeiting,  or  in  any  manner  inter- 
fering with  its  legal  and  authoritative  value.  Because 
gold  and  silver  have  usually  been  selected  as  the  basis 
of  currency,  the  popular  idea  of  value  attaches  to  the 
metal  rather  than  to  the  royal  or  sovereign  authority 
stamped  upon  it ;  and  while  they  recognize  the  author- 
ity of  the  government  to  change  the  relations  between 
the  intrinsic  value  of  the  metal  and  the  current  value 
of  the  coin,  they  are  slow  to  understand  that  such  rela- 
tion is  arbitrary,  and  depends  solely  upon  the  will  of 
the  sovereign. 

S  401.  By  keeping  constantly  in  mind  that  the  quality 
of  money  or  legal  currency,  consists  in  the  enstamped 
authority  of  the  government  upon  that  which  is  used 
as  such ;  and  that  the  authority  to  coin  money  and  affix 
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its  value,  involves  the  whole  power  of  sovereignty  over 
tha  subject  of  legal  currency  —  to  select  what  substance, 
afilx  what  stamp,  and  ordain  what  value,  it  pleases — the 
whole  law  upon  the  subject  of  money,  as  a  currency, 
and  money  as  a  commodity,  becomes  comprehensible. 
But  to  confound  the  legal  quality  of  money,  with  the 
commercial  value  of  that  which  is  used  to  receive 
the  royal  impression,  begets  infinite  difficulty,  because 
there  is  no  necessary  relation  between  the  two.  Gov- 
ernment, like  the  Spartan  law-giver,  may  put  its  stamp 
upon  leather,  and  make  that  currency ;  and  so  long  as 
it  can  provide  against  the  counterfeiting  of  the  same, 
and  thus  can  regulat6  the  quantity  in  use,  it  can  give 
to  its  stamp  upon  leather  the  same  money  value,  as  if 
put  upon  gold,  or  silver  or  any  other  substance.  Thus 
government  may  put  its  royal  or  sovereign  stamp  upon 
paper,  affixing  its  money  value,  and  if  it  limit  the  quan- 
tity and  i)rovide  fully  against  the  counterfeiting  of  it, 
it  will  have  the  same  currency  value  as  gold  or  silver, 
or  any  other  substance.  It  must  be  remembered  that, 
legally  speaking,  money  is  not  a  commodity ;  and  com- 
merce can  make  it  such  only  by  dealing  with  that  upon 
which  the  money  quality  is  impressed. 

g  402.  Much  has  been  said  about  paper  money,  and 
gold,  silver  and  copper  money;  but  all  such  language  is 
deceptive.  There  is  no  such  thing  legally  as  gold  and 
silver  money  and  paper  money.  Money,  as  the  measure 
of  price  or  value,  is  the  sovereign  authority  impressed 
upon,  and  attached  to,  that  which  is  capable  of  taking 
.  and  retaining  the  impress  of  that  authority.  It  is  the 
recognized  presence  of  sovereignty  in  the  market,  and  in 
the  court,  applying  the  measure,  and  determining  the 
equality  of  exchanges  of  commodities  between  subject 
and  subject ;  between  peasant  and  prince ;  between 
crown  and  people.  As  a  medium  of  exchange,  as  a 
means  to  an  end,  it  has  no  value  but  the  sovereign  will 
recorded  upon  its  face ;  and  in  respect  to  its  use  its  value 
is  as  unchangeable  as  the  authority  that  created  it.  It 
measures  all  values  by  its  own ;  and  can  know  no  other 
measure  of  value.  Its  value  being  fixed  by  the  will  of 
the  sovereign,  and  not  by  the  intrinsic  qualities  of  that 
upon  which  it  is  impressed,  legally,  it  cannot  vary. 
Its  relative  proportion  to  other  things  may  disturb  their 
relative  values,  but  its  legal  value  stands  fixed  aud 
immutable,  while  the  price  of  commodities  measured 
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by  it,  rise  and  fall.  The  philosopher  can  explain  the 
reason,  but  he  cannot  change  the  law. 

§  403.  The  act  of  coining  money  consists  in  impart- 
ing to  any  substance  this  legal  currency  quality,  by 
which  it  can  legally  be  used  as  a  medium  of  exchange, 
witljiout  permitting  its  value  or  authority  to  be  ques- 
tioned in  the  domestic  market.  That  upon  which  the 
stamp  is  placed  is  called  coin;  the  act  of  stamping  is 
called  coining ;  and  as  the  practice  of  all  governments 
using  currency,  has  been,  generally,  to  place  its  money 
stamp  upon  metals  of  some  kind,  the  common  idea  of 
coin  is,  that  it  must  be  a  metal,  as  a  substance  distin- 
guished from  other  substances.  But  this  rests  solely 
in  the  discretion  of  the  sovereign  or  sovereignty;  whether 
the  coin  shall  be  metal,  leather,  parchment,  paper,  or  any 
other  substance,  is  a  question  of  expediency  —  of  politi- 
cal economy — and  not  of  authority.  The  authority 
selecting  the  substance  to  coin,  if  wise,  will  consider 
the  fitness,  the  adaptation,  the  economy,  the  necessity 
for  the  public  use.  There  is  a  need  in  every  society  for 
a  medium  of  exchange — for  money.  Hitherto  no  nation 
or  state  has  discovered  the  means  of  dispensing  with  it. 
It  is  a  public  necessity  as  well  as  private;  and  should  be 
provided  in  such  a  way  as  to  subserve  the  public  as  well 
as  private  use.  There  are  times  when  large  expenditures 
are  required  to  be  made,  beyond  the  ordinary  capacity 
of  the  currency  to  represent  them.  There  must  neces- 
sarily exist  the  authority  to  adapt  the  currency  or 
money  to  these  public  exigencies.  The  necessity  which 
requires  that  it  should  be  used  at  all,  requires  that  it 
should  be  made  adequate  to  any  public  emergency. 
The  sovereignty  or  sovereign  is  then  authorized  by 
sovereign  necessity,  to  coin  the  necessary  amount  of 
money  to  answer  as  a  means  of  making  the  purchases  or 
exchanges  demanded.  If  that  be  neglected,  the  respon- 
sibilities of  a  state  or  nation  ruined,  will  attach.  The 
necessity  which  requires  money  as  a  medium  of  exchange 
at  all,  requires  that  the  public  authority  should  make 
the  supply  at  least  equal  to  the  imperative  demand 
of  the  public  welfare ;  and  the  government  would  be  as 
derelict  in  omitting  this,  as  any  other  duty  to  the  public. 

g  404.  The  United  States,  as  a  nation,  has  the  same 
authority  to  coin  money  and  regulate  its  value,  as  other 
sovereign  nations.  It  is  subject  to  the  same  necessities, 
and  can  adopt  the  same  facilities  for  adapting  the  cur- 
rency to  the  needs  of  the  nation ;  and  there  is  no  earthly 
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authority  to  call  it  to  an  account  for  so  doing.  In  insti 
tuting  the  general  governmeut  for  administering  its 
authority  in  respect,  to  all  subjects  enumerated  in  the 
constitution,  and  for  the  purposes  therein  named,  At 
conferred  upon  congress  the  unlimited  authority  to  coin 
money  and  regulate  its  value;  that  is,  it  committed  the 
whole  subject  of  creating  and  regulating  the  legal  cure„ 
rency  to  congress;  so  that  congress,  as  the  national 
legislature,  is  invested  with  plenary  powers  upon  this 
subject.  It  was  the  intention  of  the  people  that 
this  power  should  be  exercised  in  such  a  manner  as  to 
make  the  currency  of  the  nation  adequate  for  any 
emergency  that  could  arise.  The  government  was 
instituted,  and  the  powers  Avere  conferred,  that  they 
might  be  used  in  such  a  manner  as  to  make  every 
department  of  administration  contribute  to  the  declared 
end  the  people  had  in  view,  to  wit,  to  the  establishment 
of  justice,  to  providing  for  the  common  defense,  and 
promoting  the  general  welfare.  For  these,  among  other 
purposes,  congress  was  empowered  to  coin  money  and 
regulate  its  value,  and  was  further  authorized  to  make 
all  laws  necessary  and  proper  for  carrying  into  execu- 
tion this  power.  The  pretense  for  attempting  to  restrict 
the  powers  of  congress  over  subjects  committed  to  its 
jurisdiction,  based  upon  the  assumption  that  congress 
is  a  body  separate  from  the  people,  is  without  founda- 
tion. The  people  are  as  eminently  and  potentially 
present  in  congress,  to  administer  their  own  authority 
by  legislation,  as  they  were  in  the  conventions  that 
framed  their  government,  and  established  the  mode  of 
its  administration.  Therefore  they  may  be  as  safely 
intrusted  with  the  exercise  of  their  authority  to  coin 
money  and  regulate  its  value,  as  they  were  to  institute 
the  government,  and  ordain  by -whom  that  power  to 
coin  money,  &c.,  should  be  exercised. 

§  405.  As  the  people  of  the  United  States  conferred 
upon  congress  plenary  authority  to  coin  money  and 
regulate  its  value,  and  denied  to  the  states  the  exercise 
of  such  powers,  they  thereby  made  it  the  duty  of 
congress  to  make  all  necessary  legal  provisions  for 
supplying  the  nation  with  money  as  a  medium  of 
exchange.  This  proposition  admits  of  no  denial.  As 
a  sovereign  nation,  the  people  had  authority  to  provide 
for  the  creation  of  a  legal  currency,  which  should  be  of, 
equal  value  as  money,  throughout  the  United  States. 
It  was  necessary  that  this  authority  should  be  exercised 
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by-  some  one,  to  provide  snch  currency.  It  could 
be  exercised  by  no  authority  not  sovereign,  and  not 
coextensive  with  the  United  States.-  It  could  therefore 
b(»  exercised  by  no  other  than  the  government  of  the 
United  States.  In  the  distribution  of  subjects  of  juris- 
diction between  the  general  and  state  governments, 
that  of  coining  money  and  fixing  its  value,  that  is,  that 
of  providing  a  legal  measure  of  value  or  currency,  was 
committed  to  congress,  not  by  limited  or  restricted 
terms,  but  in  the  most  liberal  and  unqualified ;  so  that 
congress  is  vested  with  all  the  authority  of  the  nation 
in  that  respect.  Congress  is  the  only  body  authorized 
to  provide  for  this  individual,  state  and  national  neces- 
sity. Tlie  whole  duty  and  responsibility  rests  upon  it, 
to  supply,  Under  all  circumstances,  so  much  money  or 
currency,  or  to  provide  for  the  same,  as  the  exigencies 
of  the  public  or  nation  may  require.  It  is  no  excuse 
that  there  is  not  gold  enough,  or  silver  enough  in  the 
country  to  furnish  or  supply  the  amount.  The  authority 
of  the  nation  to  supply  itself  with  the  amount  of  money 
necessary  for  any  eme'"gency,  is  not  confined  to  the  use 
of  any  particular  metal,  or  to  any  metal  at  all.  The 
quality  of  money  is  neither  gold  nor  silver  nor  any  pre- 
cious metal.  It  is  simply  the  sovereign  authority  of 
the  nation  so  impressed  upon  any  substance  as  by  its 
presence  to  represent  such  authority  in  determining  at 
what  price  or  value  it  shall  be  received  in  discharge  of 
legal  obligations.^ 

§  406.  The  object  of  the  grant  of  this  power  to  con- 
gress is  to  give  uniformity  of  value  as  a  standard  of 
price  throughout  the  union.  The  power  of  coining 
money  is  uniformly  exercised  by  the  sovereign  author- 
ity, for  the  purpose  of  supplying  a  uniform  currency  to 
the  home  market.  The  necessity  foi*  such  a  currency, 
denominated  money,  is  imperative ;  and,  therefore,  the 
duty  of  the  government  intrusted  with  the  exercise 
of  this  authority  is  imperative.  This  dnfcy  requires  it 
to  supply  a  currency  of  such  quality  and  in  such  an 

1  As  congress  alone  has  the  power  to  coin  money  and  fix  its  legal  value,  that 
Is,  has  the  power  to  determine  what  shall  be  received  as  money,  and  at  what 
price  it  shall  be  received,  it  must  adopt  such  means  in  the  exercise  of  such 

Sower,  as  will  enable  it  to' accomplish  the  end  for  which  such  power  was  given, 
luring  the  recent  civil  war  in  the  United  States,  the  current  expenses  of  the 
government  were  much  larger  than  could  be  met  by  the  use  of  all  the  gold, 
silver  and  copper  coin  in  the  country.  Thus,  for  four  years  the  average 
expenditures  of  the  government  were  about  $800,000,000  per  annum;  yet  the 
whole  amount  of  gold  and  silver  coin  in  the  country,  north  and  south,  was 
less  than  8250,000,000.  Under  these  circumstances,  the  continuance  of  the  gov- 
ernment, required  the  exercise  of  the  plenary  powers  of  congress  to  supply 
the  nation  with  the  means  of  defending  its  existence,  by  a  resort  to  a  legauzed 
paper  currency. 
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amount  as  to  answer  the  imperative  demands  of  the 
public  exigencies.  -It  should  also  provide  against  the  dis- 
crediting, debasing,  or  the  counterfeiting  of  the  cur- 
rency, or  with  interfering  in  any  manner  with  its 
authoritative  value.  Every  civilized  governmente  has 
found  it  necessary  to  provide  itself  with  such  cur- 
rency, and  to  guard  against  its  debasement,  and  the 
counterfeiting  thereof.  The  money  thus  created  by 
the  government,  and  having  its  authority  as  to  the  price 
at  which  it  shall  pass,  stamped  upon  it,  becomes  a  legal 
tender  in  discharge  of  all  legal  demands  for  value, 
under  such  regulations  as  the  law-making  power  pre- 
scribes. What  shall  be  permitted  to  be  offered  or 
tendered  in  discharge  of  such  obligations,  depends  upon 
the  authority  of  positive  law.  ^ 

S  407.  Legal  obligations  are  such  as  are  created  by 
law ;  and  can  only  arise  in  accordance  with  the  require- 
ments of  law.  Wheu  the  law  declares  that  contracts 
made  for  the  loan  of  money  reserving  for  its  use  an 
amount  greater  than  seven  per  centum  per  annum,  are 
usurious  and  void ;  no  legal  obligation  arises  from  the 
making  of  such  contracts.  When  it  declares  that  all 
contracts  by  which  one  man  undertakes  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  to  be  valid 
and  obligatory,  shall  be  in  writing  and  be  signed  by  the 
parties ;  a  contract  of  that  character  by  parol  merely, 
raises  no  legal  obligation.  And  thus  with  every  con- 
dition which  the  law-making  power  sees  fit  to  impose. 
Inasmuch  as  the  obligation  is  created  by  law,  it  can 
also  be  discharged  by  law ;  that  is,  it  can  be  discharged 
in  any  manner  prescribed  by  law.  For  it  is  a  principle 
of  general  application,  that  the  power  which  can  create 
an  obligation  can  likewise  discharge  it.  An  obligation 
which  can  be  enforced  by  law  is  called  a  perfect  obliga- 
tion. Therefore,  all  perfect  obligations  are  such  as 
the  government  undertakes  to  enforce.  But  it  is  in  the 
pleasure  of  the  sovereignty  to  determine  what  shall  be 
essential  to  a  perfect  obligation,  and  upon  what  con- 
ditions that  obligation   may  continue,  and  by  what 

1  "  But  on  the  great  question,  whether  the  government  can  make  this  money 
— treasury  notes— legal  tender/the  court  will  not  fall  to  observe  that  the  very 
term,  'legal  tender,'  imports  that  the  subject  is  one,  by  the  common  under- 
standing' of  mankind,  belonging  In  every  sovereignty,  to  the  law-makiftg 
power.  It  hasheon  recognized  as  such  in  every  civilized  nation.  Gold  and 
silver  have  been  a  legal  tender  with  us.  Not  so  in  Great  Britain.  There, 
except  for  small,  sums,  It.ls  gold,  or  the  notes  of  the  Sink  of  Bn,qland.  Not  so  in 
France.  There  it  is  sSxer  coin  aid  gooernmsnl  paper."  (Ramarks  of  Hon.  John 
K.  POBTEB  in  the  case  of  The  Metropolitan  Bank  et  al.,  v.  Van  Duke,  Superintend- 
ent of  the  Bank  DepartmerU,  of  the  State  of  New  York,  before  the  Court  of  Appeals  ' 
June,  1863.) 
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means  it  may  be  discharged.  Hence  arises  the  author- 
ity of  government  to  provide  by  law  that  a  certain  class 
of  contracts  shall  not  be  deemed  legally  obligatory; 
to  provide  how  contracts  shall  be  execnted  to  become 
obligatory ;  to  provide  how  they  shall  be  established  in 
•  coflrt  to  be  entitled  to  judicial  recognition ;  to  deter- 
mine by  what  rules  they  shall  be  constrned,  and  their 
purpose  be  ascertained ;  and  to  provide  by  bankrupt 
and  insolvent  laws,  or  by  limitations,  or  otherwise,  how 
they  may  be  discharged.  It  is  said,  that  men  may 
make  in  respect  to  their  own,  what  contracts  they 
please,  so  long  as  they  do  not  interfere  with  the  rights 
of  other  parties.  That  may  be  true;  and  they  may  do 
as  they  please  about  fulfilling  them,  unless  they  comply 
with  the  requirements  of  the  law  ia  the  making  of  them. 
It  is  to  be  remembered  that  individuals  do  not  make 
the  law,  and  cannot  create  the  terms  of  legal  obligation. 
The  public  authority — the  law-making  power — creates 
the  conditions,  and  leaves  each  member  to  act  his  own 
pleasure  in  assuming  contract  obligations.  But  it  will 
undertake  to  enforce  no  obligations  not  created  by  law. 
The  authority  to  determine  what  shall  amount  to  a  legal 
obligation,  involves  the  power  to  determine  by  what 
means  that  obligation  may  be  discharged.  Every  gov- 
ernment exercising  the  powers  of  sovereignty,  unless 
restrained  in  that  particular  respect,  has  authority  to 
provide  for  a  legal  tender  of  performance  which,  if 
rejected,  discharges  the  obligation.  That  tender  may 
be  money,  labor,  chattels,  or  anything  the  sovereignty 
sees  fit  Ifo  prescribe. 

S  408.  The  power  to  coin  money,  and  to  establish  the 
value  thereof,  being  exclusive  in  congress,  as  the  national 
legislature,  it  has  been  doubted  by  eminent  statesmen 
whether  the  states  can  authorize  the  issuing  of  bank 
paper  to  be  circulated  and  used  as  currency.  Mr. 
Wbbsteb,  in  his  speech  on  the  Bank  of  the  United 
States  May  25  and  28, 1832,  reasoned  thus:  "  The  states 
cannot  coin  money.  Can  they,  then,  coin  that  which 
becomes  the  actual  and  the  almost  universal  substi- 
tute for  money?  Is  not  the  right  of  issuing  paper 
intended  for  circulation  in  the  place,  and  as  the  repre- 
sentative of  metallic  currency,  derived  merely  from  the 
power  of  coining  and  regulating  the,metallic  currency  ? 
Oould  congress,  if  it  did  not  possess  the  power  of  coining 
money  and  regulating  the  value  of  foreign  coins,  create 
a  bank  with  power  to  circulate  bills  ?    It  would  be  diffl- 
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cult  to  make  it  out.  Where,  then,  do  the  states,  to 
whom  all  control  over  the  metallic  currency  is  altogether 
prohibited,  obtain  this  power?  It  is  true  that,  in  other 
countries,  private  bankers  having  no  authority  over  the 
coin,  issue  notes  for  circulation.  But  this  they  do 
always  with  the  consent  of  government,  expressed  or 
Implied ;  and  government  restrains  and  regulates  all 
their  operations  at  its  pleasure.  It  would  be  a  startling 
proposition  in  any  other  part  of  the  world,  that  the 
prerogative  of  coining  money  held  by  the  government 
was  liable  to  be  defeated,  counteracted  or  impeded  by 
another  prerogative,  held  in  other  hands,  of  authorizing 
a  paper  circulation,"  &c.  It  is  to  be  remembered  that 
bank  notes  authorized  by  the  states  to  be  circulated  by 
banking  associations  or  companies,  are  not,  and  cannot 
be  made,  a  legal  tender  for  the  discharge  of  legal  obligaA 
tions ;  for  the  states  are  prohibited  by  the  constitution 
from  making  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts.  Bank  paper,  therefore,  is  receiv- 
able, or  not,  at  the  pleasure  of  each  member  of  society. 
But  if  he  do  consent  to  receive  it  as  money,  it  shall 
have  the  effect  of  money  to  bind  him;  or  to  discharge 
legal  obligations  to  him,  so  far  as  they  are  created  and 
enforced  by  the  state.  This  seems  to  be  the  extent  of 
the  authority  required  to  permit  private  banking,  and  the 
issuing  of  bank  notes  to  circulate  as  currency.  Where 
the  general  government  does  not  interfere  to  pre- 
vent the  circulation  of  such  paper  as  currency,  it  would 
seem  that  the  states  are  transcending  no  authority 
on  their  part  in  authorizing  such  circulation,  leaving 
each  citizen  to  exercise  his  own  pleasure  in  receiving 
and  using  the  same.  It  may  be  a  question  of  expe- 
diency—  of  economy ;  but  it  would  seem  not  to  be  a 
question  of  authority. 

g  409.  Besides  the  power  to  coin  money  and  regulate 
its  value,  congress  has  also  the  power  to  fix  the  standard 
of  weights  and  measures.  The  whole  clause  together, 
gives  to  congress  the  power  to  determine  the  measure 
of  all  values,  and  of  all  quantities.  This  power  is  given 
to  the  general  government  for  the  sake  of  uniformity  so 
essential  to  the  convenience  of  commerce.  The  atten- 
tion of  congress  has  frequently  been  called  to  this 
subject,  but  owing,  to  the  many  difficulties  attendant 
upon  it,  they  have  never  fully  exercised  the  power. 
John  Qutbtoy  Adams,  as  secretary  of  state,  made  an 
able  report  upon  the  subject  on  the  22d  of  February, 
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1821,  wbich  was  referred  to  a  select  committee.  Among 
the  recommendations  of  that  committee  were  the  follow- 
ing :  that  the  president  should  cause  application  to  be 
made  to  the  English  government  to  allow  models  of  the 
yard,  the  Winchester  bushel,  wine  gallon  and  pound — 
avoirdupois — to  be  procured  from  its  offices; — that  the 
yard  should  be  traced  upon  the  rod  of  platina  in  the  pos- 
session of  the  department  of  state,  on  which  the  French 
metre  is  traced; — that  the  models  should  be  made  with 
the  utmost  accuracy  that  the  art  and  science  of  England 
can  give,  and  if  satisfactory  to  congress,  should  be 
declared  the  standard  yard,  bushel,  liquid  gallon  and 
pound  of  the  United  States.  The  committee  were  of 
the  opinion  that  the  standard  of  length  and  weight 
should  be  of  platina ;  because  of  its  very  extraordinary 
properties;  its  unequaled  specific  gravity;  its  infusi- 
bility,  its  durability,  its  power  of  resistance  against  all 
the  ordinary  agents  of  destruction  and  change.^  The 
committee  concluded  their  report  by  recommending 
that  the  president  of  the  United  States  be  requested  — 
if  the  consent  of  the  government  of  Great  Britain 
should  be  given  —  to  cause  to  be  traced  on  a  rod  of 
platina  the  yard  of  the  year  1601,  which  is  kept  in  the 
British  exchequer; — that  he  cause  to  be  made  of  platina 
a  pound  of  the  weight  in  value  of  the  English  avoirdu- 
pois pound;  —  that  he  cause  to  be  made  of  whatever 
material  he  shall  deem  best  for  standards  of  those  meas- 
ures, a  vessel  of  the  same  capacity  as  the  standard 
Winchester  bushel;  and  also  a  vessel  of  the  same 
capacity  as  the  standard  wine  gallon  of  England.  They 
also  recommended  that  the  president  be  requested  to 
cause  to  be  made  models  of  these  weights  and  measures, 
for  distribution  among  the  several  states,^  but  these 
recommendations  seem  never  to  have  been  carried  into 
effect,  and  as  yet  each  state  exercises  the  authority  of 
fixing  its  own  standard  of  weights  and  measures. 

S  410.  Congress  shall  have  power  to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  United  States.  Under  this  provision,  con- 
gress has  power  to  punish  the  act  of  counterfeiting 
and  also  the  bringing  of  counterfeited  coin  iuto  the 
country  from  foreign  countries,  and  the  passing  and 
uttering  of  the  same.'    The  authority  to  punish  for  the 

1  Annals  of  Congress— First  session  XVIIth  congress,  vol.  2,  p.  1251. 

s  Id.,  1253. 

3  VnUed  Stales  v.  Marigold,  9  How.,  560. 
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act  of  connterfeiting  the  coin  of  the  United  States  is 
exclusively  iu  congress;  but  the  states  may  provide 
against  the  circulation  of  such  coin  within  their  respec- 
tive jurisdictions,  by  penal  enactments.^  The  right  of 
the  local  government  to  punish  for  cheats  and  frauds 
practiced  within  their  respective  limits  is  unquestion- 
able, irrespective  of  the  instrumentality  by  Avhich  it  is 
done.  The  authority  to  punish  the  act  of  counterfeiting 
the  coin  of  the  United  States,  would  seem  to  be  inci- 
dent to  the  power  of  coining  money  and  regulating 
its  value.  There  would  be  little  practical  value  in  the 
exercise  of  the  power  to  coin  money  and  regulate  its 
value,  if  the  authority  to  protect  the  public  against  the 
frauds  incident  to  counterfeiting  such  coin  or  money, 
was  not  also  to  attend  the  power.  In  truth,  its  value 
could  not  be  regulated  to  any  practical  purpose,  while 
counterfeiting  thereof  should  be  permitted.  But  as  the 
whole  subject  of  currency  is  virtually  committed  to 
congress,  to  them  properly  belongs  the  power  to  pro- 
vide, by  penalties,  for  the  preservation  of  its  character. 
S  411.  The  principle  underlying  the  distribution  of 
powers  between  the  general  and  state  governments, 
determining  what  authority  should  be  exercised  by  the 
one  or  by  the  other,  or  concurrently,  is  this :  Those 
interests  which  were  common  to  the  whole  people  as  a 
nation,  and  in  the  provisions  for  which,  all  parts  of 
the  country  were  alike  interested,  were  committed  to  the 
supervision  and  control  of  congress,  as  the  representa- 
tive body  of  the  nation,  to  be  administered  upon  by  all 
the  people.  Those  which  were  local  in  their  character, 
affecting  only  the  local  and  domestic  interests  of  each 
particular  state,  depending  upon  local  circumstances 
and  interests  for  the  proper  character  of  governmental 
administration,  were  left  to  be  exercised  by  those  whose 
interests  were  especially  to  be  affected,  and  who  knew 
best  what  should  be  the  special  adaptations  of  adminis- 
tration to  those  circumstances  and  interests.  Those 
powers  which  might  be  exercised  concurrently  with 
safety  to  the  local  and  general  welfare,  and  without 
conflict,  were  left  to  be  concurrently  exercised,  until 
congress,  as  the  representative  body  of  the  nation, 
should  especially  assume  the  exercise  of  such  powers, 
when  they  would  then  be  deemed  to  be  exclusive  in  con- 
gress. Such  are  the  general  principles  underlying  the 
distribution  of  powers  to  be  exercised  by  the  general 

»  Fox  V.  State  of  Ohio,  5  How.,  433;  see  also  14  id.,  13. 
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and  state  governments.  In  accordance  with  this  rule, 
the  common  currency  of  the  country,  and  the  uniform- 
ity and  stability  of  its  value,  are  subjects  in  which  all 
parts  of  the  country  are  alike  interested ;  also  the  puu- 
ishmewts  by  which  the  counterfeiting  of  the  coin  and 
the  discrediting  of  the  currency  thereby  are  to  be  pre- 
vented, are  alike  matters  of  importance  to  all  sections 
of  the  country.  But  the  possessing  of  counterfeited 
coin  or  currency  with  intent  to  pass  the  same ;  or  the 
uttering  and  passing  the  same  upon  citizens  or  inhabit- 
ants of  the  state,  with  intent  to  defraud  them ;  is  also 
an  offense  against  the  local  and  domestic  welfare  of  the 
people ;  and  is  properly  the  subject  of  local  inhibition 
and  punishment.  Keeping  this  rule  in  view,  it  is  easy 
to  determine  what  powers  ought  to  be  deemed  exclusive 
in  congress,  and  what  may  be  safely  treated  as  concur- 
rent with  the  states. 

§  412.  As  illustrative  of  this  rule,  the  remarks  of 
Justice  Daniels  in  the  case  of  the  United  States  v. 
Marigold^  are  pertinent.     He  said  the  stress  of  the 
argument  in  the  case  of  Fox  v.  The  State  of  Ohio^  was 
to  show,  that  the  right  of  the  state  to  punish  the  cheat 
had  not  been  taken  away  from  her  by  the  express  terms, 
nor  by  any  necessary  implication,  of  the  constitution. 
It  claimed  for  the  state  neither  the  power  to  coin  money, 
nor  to  regulate  the  value  of  coin,  as  established  and 
regulated  under  the  authority  of  congress.    In  illustra- 
tion of  this  right  in  the  state,  and  in  order  merely  to 
show  that  it  had  not  been  taken  from  her,  it  was  said 
that  the  punishment  of  such  cheat  did  not  fall  within 
the  express  language  of  those  clauses  of  the  constitu- 
tion which  gave  to  congress  the  right  to  coin  money 
and  regulate  its  value,  or  to  provide  for  the  punishment 
of  counterfeiting  the  current  coin.    It  was  also  said  by 
this  court,  that  the  fact  of  passing  or  putting  off  a  base 
coin  did  not  fall  within  the  language  of  those  clauses 
of  the  constitution,  for  this  fact  fabricated,  altered  or 
changed  nothing,  but  left  the  coins,  whether  genuine 
or  spurious,  precisely  as  before.    But  this  court  have 
nowhere  said  that  an  offense  cannot   be  committed 
against  the   coin   or  currency  of  the  United   States, 
or  against  that  constitutional  power  which  is  exclu- 
sively authorized  for  public  uses  to  create  that  currency, 
and  which,  for  the  same  public  uses  and  necessities,  is 
authorized  and  bound  to  preserve  it ;  nor  have  they  said 

19  How.,  860.    s  5  id.,  433; 
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that  the  debasement  of  the  coin  would  not  be  as  effect- 
ually accomplished,  by  introducing  and  throwing  into 
circulation  a  currency  which  was  spurious  and  simulated, 
as  it  would  be  by  the  actually  making  counterfeits — 
fabricating  coin  of  inferior  metal.  On  the  contrary,  we 
think  that  either  of  these  proceedings  would  be  equally 
in  contravention  of  the  right,  and  of  the  obligation  per- 
taining to  the  government  to  coin  money,  and  to  protect 
and  ijreserve  it  at  the  regulated  or  standard  rate  of 
"\alue.  With  a  view  to  avoiding  conflict,  this  court,  in 
the  case  of  Fox  v.  The  State  of  Ohio,  have  taken  care 
to  point  out,  that  the  same  act  might,  as  to  its  character 
and  tendencies,  and  the  consequences  it  involved,  con- 
stitute an  offense  against  both  the  state  and  federal 
governments,  and  might  draw  to  its  commission  the 
penalties  denounced  by  either,  as  appropriate  to  its 
character  in  reference  to  each.  We  think  this  distinc- 
tion sound,  as  we  hold  to  be  the  entire  doctrines  laid 
down  in  the  case  above  mentioned,  and  urged  them  as 
being  in  no  wise  in  conflict  with  the  conclusion  adopted 
in  the  present  case.^ 

S  413.  "Congress  shall  have  power  to  establish  post- 
offices  and  post-roads."^  There  has  been  much  contro- 
versy as  to  the  extent  of  the  powers  granted  by  this 
clause  of  the  constitution.  One  party  contends  that  the 
power  to  establish  post-ofSces  and  post-roads  includes 
only  the  power  to  direct  where  post-offices  shall  be  kept, 
and  on  what  roads  the  mails  shall  be  carried; — that  the 
power  to  establish  post-roads  is  simply  the  power  to 
designate  what  roads  shall  be  mail  roads,  and  to  estab- 
lish the  right  of  passage  or  way  along  them  when  so 
designated.  President  Moneob,  in  his  message  to  con- 
gress of  the  4th  May,  1822,  discussed  this  question  at 
length.  He  contended  for  the  strict  construction  of  this 
power.  His  argument  was,  that  the  sense  in  which 
words  are  commonly  used  is  that  in  which  they  are  to 
be  understood  in  all  transactions  between  public  bodies 
and  individuals;  —  that  the  intention  of  the  parties  is 
to  prevail ;  and  that  the  way  to  ascertain  that  intention 
is  to  give  to  the  terms  used  their  ordinary  import ;  that 
the  import  of  the  word  establish,  and  the  extent  of  the 
grant  which  it  controls,  as  understood  by^  enlightened 
citizens,  is  satisfied  by  giving  to  congress  the  power  to 
fix  on  the  towns,  court  liouses,  and  other  places  through- 
out our  union,  at  which  there  should  be  post-offices; 

i  9  How.,  660.    »  Art.  1,  ?  8,  oh.  7,  Const.  U.  S. 
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the  routes  by  which  the  mails  should  be  carried  from 
one  post-ofiSce  to  another,  so  as  to  diflfiise  intelligence 
as  extensively,  and  make  the  iustitntion  as  useful  as 
possible  ;  —  to  tix  the  postage  to  be  paid  on  every  let- 
ter and  packet  thus  carried,  to  support  the  establishment; 
and  to  protect  the  post-offlces  and  mails  from  robbery, 
by  punishing  those  Avho  should  commit  the  offense;  — 
tijat  the  use  of  an  existing  road  by  the  stage,  mail  carrier 
or  post  boy  in  passing  over  it  as  others  do,  is  all  that 
would  be   thought  of,   the   jurisdiction    and  the  soil 
remaining  to  the  state,  with  a  right  in  the  state,  or 
those  authorized  by  its  legislature,  to  change  the  road 
at  pleasure.     The  president  further  contended  that  the 
intention  of  the  parties  was  also  to  be  inferred  from 
their  action  under  the  confederate  government ;  —  that 
thei'e  was  a  grant  of  power  for  the  same  purpose, 
in  these  words :  "  The  United  States  in  congress  assem- 
bled, shall  have  the  sole  and  exclusive  right  and  power 
of  establishing  and  regulating  post-offices  from  one 
state  to  another  throughout  the  United  States,  and  of 
exacting  such  postage  on  the  papers  passing  through 
the  same,  as  may  be  requisite  to  defray  the  expenses 
of  the  said  post-office;"  —  that  the  word  establish,  was 
the  ruling  one  in  that  instrument,  and  was  there  intended 
and  understood  to  give  the  power  simply  and  solely  to 
fix  where  there  should  be  post-offices ;  —  that  post-offices 
were  made  for  the  country,  not  the  country  for  post- 
offices; —  that  they  are  the  offspring  of  improvement, 
and  never  go  before  it;  —  that  no  example  could  be 
given  of  a  post-office  being  established  without  a  view 
to  existing  roads;  —  and  that  in  no  case  prior  to  the 
adoption  of  the  constitution,  had  a  single  road  been 
made  for  the  sole  purpose  of  accommodating  a  post- 
office; —  that  in   the  grant  of  this,  power  it  was  the 
intention  to  limit  it  to  the  same  extent  as  had  before 
been   practiced ;  —  that  these  conclusions  are    further 
confirmed  by  the  object  of  the  grant,  and  the  manner 
of  its  execution  ;  —  the  object  was  the  transportation  of 
the  mails  throughout  the  United  States  —  the  manner 
of  executing  it  admitted  of  their  being  carried  on  horse- 
back as  had  often  been  done ;  —  that  the  object  of  the 
grant,  and  the  means  of  executing  it  were  so  simple 
that  it  would  excite  surprise  if  it  should  be  thought 
proper  to  appoint  commissioners  to  lay  off  the  country 
on  a  great  scheme  of  improvement,  with  the  power  to 
shorten  distances,  reduce  heights,  level  mountains,  and 
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pave  surfaces;— that  if  the  United  States  possessed  the 
power  contended  for  in  the  grant,  they  might,  in  adopt- 
ing the  roads  of  the  several  states  for  the  carriage  of 
the  mail,  assume  jurisdiction  over  them,  and  preclude 
a  right  to  interfere  with  or  alter  them ;  —  they  might_^ 
establish  turnpikes  and  exercise  acts  of  sovereignty'.'' 
necessary  to  protect  them  from  injury  and  defray  the 
expense  of  repairing  them;  —  that  in  this  way  a  large  , 
portion  of  the  territory  of  the  state  might  be  taken  ^ 
from  it. 

§  414.  President  Monroe,  like  others  of  that  class,, 
who  contend  for  a  strict  construction  of  the  powers 
granted  to  congress,  argues  upon  the  hypothesis  that 
the  people  were  parting  with  authority,  by  conferring 
power  upon  the  general  government;  that  they  Avere 
nominating  in  the  bond  the  precise  amount  of  power 
they  were  willing  to  surrender  to  the  general  govern- 
ment, in  consideration  of  the  benefits  the  government 
was  required  to  render  in  return; — that  the  nominations 
of  the  bond  carried  only  ."  the  pound  of  flesh,"  but  not 
one  drop  of  blood.  But  such  hypothesis  is  untrue.  The 
people  were  proposing  to  surrender  nothing ;  they  were 
instituting  a  government  by  which  to  adujinister  their 
own  authority  in  matters  pertaining  to  the  security  and 
welfare  of  the  nation.  The  government  they  were  insti- 
tuting was  their  own;  the  congress  they  were  empower- 
ing to  act  was  their  own.  It  was  to  be  a  congress  of 
their  own  chosen  men ;  selected  from  among  themselves 
to  administer  for  their  benefit.  The  institution  of  the 
general  government  was  simply  an  act  of  the  nation 
providing  the  instrumentality  by  which  they,  as  a 
nation,  could  realize  the  benefits  of  nationality ;  and 
what  is  termed  the  "  enumerated  powers,"  an  the  consti- 
tution, is  rather  an  enumeration  of  subjects  over  which 
the  government  is  to  exercise  jurisdiction  with  the  ple- 
nary powers  of  the  nation  in  respect  thereto.  Thus 
congress — the  national  legislature— has  power  to  estab- 
lish post-otfices  and  post-roads  —  by  which  is  plainly 
meant,  the  subject  of  post-oflices  and  post-roads,  is  com- 
mitted to  the  jurisdiction  of  the  general  government; 
to  be  administered  upon  by  the  nation ;  and  congress 
has  power  to  make  all  laws  necessary  and  proper  for 
such  purpose.  The  terms,  congress  shall  have  power  to 
regulate  commerce  with  foreign  nations ;  and  among 
the  several  states;  —  to  establish  an  uniform  rule  of 
naturalization — and  uniform  laws  on  the  subject  of  bank- 
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rnptcies  —  to  coin  money,  regulate  its  value,  and  the 
value  of  foreign  coin  —  to  establish  post-offices  and 
post-roads,  &c.,  simply  mean,  in  efifect,  that  these  sub- 
jects are  committed  to  the  jurisdiction  of  the  general 
government  to  be  administered  upon  by  the  nation. 
There  is,  then,  no  foundation  for  claiming  a  strict  con- 
strnction  of  these  powers ;  on  the  contrary,  the  spirit 
and  reason  of  the  instrument  demand  that  the  general 
government  shall  exercise,  to  the  fullest  extent,  the 
authority  of  the^  nation,  over  these  subjects,  whenever 
the  safety  and  welfare  of  the  nation  demand  it.  There 
is  also  the  further  idea,  of  antagonism  between  state 
and  national  interests.  "In  this  way,"  says  President 
Monroe,  "  a  large  portion  of  the  territory  of  every  state 
may  be  taken  from  it."  He  seems  to  have  overlooked  the 
fact  that  the  citizens  of  the  states  and  of  the  nation  are 
identical.  That  the  establishment  of  these  post-offices 
and  post-roads  is  for  the  benefit  of  these  citizens,  and 
are  to  be  established  by  themselves,  for  their  own 
convenience.  That  the  congress  thus  empowered  is 
composed  of  their  own  chosen  representatives,  renewed 
every  two  years ;  —  that  the  nation  instituting  the  gov- 
ernment and  committing  to  its  jurisdiction  these  sub- 
ject^, was  thereby  providing  for  the  administration  of 
this  government,  and  the  exercise  of  these  powers  by 
themselves;  —  that  they  are  as  potentially  present  in 
the  administration,  as  they  were  in  the  institution  of  the 
general  government.  That  the  idea  of  delegating 
powers  in  the  sense  of  parting  with  power  is  deceptive, 
and  has  arisen  from  the  dangerous  theory  of  absolute 
sovereignty  in  the  states,  as  essential  elements  of 
national  existence  and  authority. 

S  415.  When  it  is  considered  that,  by  the  terms  of  the 
grant,  the  whole  subject  of  establishing  post-offices  and 
post-roads  is  committed  to  the  general  government  to 
be  provided  for  by  the  legislation  of  congress,  it  will  be 
perceived  that  the  questions  discussed  are  questions  of 
express  powers,  not  of  implied  ones.  The  express  provi- 
sions on  this  subject  read  thus :  Congress  shall  have 
power  to  establish  post-offices  and  post-roads;  and  to 
make  all  laws  necessary  and  proper  for  carrying  into 
execution  such  power.  Everything  legitimately  con- 
nected with  the  subject  of  establishing  post-offices  and 
post-roads,  and  extending  the  benefits  thereof  to  the 
people  of  the  United  States,  are  subjects  within  the  con- 
trol of  congress  under  the  eatress  powers  of  the  grant. 
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Says  President  Monroe  in  his  message  above  quoted, 
"  whatever  is  absolutely  necessary  to  the  accomplish- 
ment of  the  object  of  the  grant,  though  not  specified, 
may  fairly  be  considered  as  included.  What,  then,  is 
the  true  meaning  of  the  words,  "  to  establish  post-offices 
and  post-roads  "  ?  The  generally  received  meaning  of 
the  word  "  to  establish  "  is,  to  settle  firmly,  to  confirm, 
to  fix,  to  found,  to  build  firmly,  to  erect  permanently. 
Thus,,  treaties  speak  of  establishing  regulations  of  trad& . 
laws  speak  of  establishing  navy  hospitals,  where  land  is 
to  be  purchased,  work  to  be  done,  and  buildings  to  be 
erected ;  of  establishing  trading  houses  with  the  Indians, 
where  houses  are  to  be  erected ;  congress  is  to  establish 
uniform  rules  of  naturalization,  and  uniform  laws  on  the, 
subject  of  bankruptcies.  The  constitution  always  uses 
the  word  "  to  establish"  in  its  general  sense;  thus  the 
constitution  was  ordained  and  estaMislied  by  the  people 
of  thp  United  States,  for  the  purpose,  among  other  things,,; 
of  esto6Zis7nngf  justice:  Congress  is  authorized  to  establish 
courts  of  inferior  jurisdiction.  It  is  plain  that  the  terni 
is  used  in  the  sense  of  forming,  creating  and  regulating 
that  to  which  it  is  applied.  Thus  in  establishing  a  uni- 
form rule  of  bankruptcies,  and  laws  of  naturalization,  it 
is  expected  that  congress  will  form,  enact,  make  and 
construct  laws  on  these  subjects;  and  as  the  judicial 
power  of  the  United  States  is  to  be  vested  in  one 
supreme  court  and  such  inferior  courts  as  congress  may 
from  time  to  time  establish,  it  is  expected  that  congress 
will  exercise  this  power  in  creating  and  organizing  such 
courts.  ; 

%  416.  The  only  questions  to  be  discussed  are,  had 
the  people,  as  a  sovereign  and  independent  nation,' 
authority  to  establish  postroflSces  and  post-roads?  Had 
they  the  same  absolute  and  unqualified  sovereignty  over 
all  matters  of  internal  administration,  as  other  sovereign 
and  independent  nations?  Had  they,  as  a  nation, 
authority  to  institute  a  general  or  national  government, 
a'ld  to  assign  to  its  jurisdiction  such  subjects  of  general 
administration  as  they  saw  fit ;  and  to  confer  upon  the 
several  departments :  thereofi  authority  to  exercise  all 
their  powers  as  a  nation,  in  administering  upon  those 
subjects?  Did  the  nation,  in  the,  institution  of  the 
general  government,  provide  for  their  own  continual  and 
potential  presence  in  the  administration  of  the  same? 
Did  the  people,  in  the  institution  of  the  general  govern- 
ment, provide  for  surrendering  to  any  one,  their  author- 
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ifcy?  or  did  they  not  rather  provide  for  the  means,  and 
establish  the  manner  in  which  they  could  administer 
their  own  authority  ?  Did  the  nation  intend  to  deprive 
themselves  of  the  power  to  administer  fully  in  respect  to 
every  subject  assigned  to  their  general  jurisdiction  ;  and 
thus  tie  the  hands  of  the  nation  lest  they  should  abuse 
their  own  authority  ?  Or  did  they  not  rather  intend  to 
provide  for  the  full  administration  of  all  powers  through 
the  instrumentality  of  the  general  and  state  govern- 
ments, giving  to  each  plenary  powers  over  every  subject 
falling  within  its  jurisdiction  ?  The  doctrine  of  derivative 
authority  as  applied  to  the  American  nation,  is  an  inver- 
sion of  the  truth;  and  can  result  in  nothing  but  constant 
error  and  antagonism.  It  is  the  Cyclopean  monster  of 
modern  times :  —  the  "  monstrum  Jwrrendum,  infonne, 
ingens,  cui  lumen  ademptum." 

§  417.  Congress  has  power  "  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times, 
to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries."  ^  This  power  is 
confined  to  authors  and  inventors,  and  cannot  be 
extended  to  those  who  merely  introduce  a;  new  improve- 
ment from  abroad.  This  power  is  necessarily  exclusive 
in  congress,  because  the  objects  sought  to  be  secured, 
cannot  be  obtained,  if  the  several  states  are  allowed  to 
exercise  authority  upon  the  subject.  The  writings,  inven- 
tions and  discoveries  belong  naturally  to  the  authors  and 
inventors  thereof,  as  being  the  products  of  their  labor 
and  skill ;  and  it  is  but  just  that  they  should  be  secured 
in  the  beneficial  enjoyment  of  the  commercial  value  of 
such  labor  for  a  limited  period. 

S  418.  The  authority  of  congress  to 'constitute  tribu- 
nals inferior  to  the  supreme  court,  will  more  properly 
come  under  consideration  in  a  subsequent  chapter,  when 
the  subject  of  the  national  judiciary,  as  provided  for 
by  the  first  section  of  the  third  article  of  the  constitu- 
tion is  considered.  The  judicial  power  of  the  geheral 
government  is  vested  by  the  constitution  in  one  supreme 
court,  and  in  such  inferior  courts  as  congress  from  time 
to  time  shall  ordain  and  establish.  This  subject  will  be 
fully  considered  in  its  order. 

S  419.  Congress  also  has  power  to  define  and  punish 
piracies,  and  felonies  committed  on  the  high  seas ;  and 
offenses  against  the  law  of  nations.'    By  this  provision 

1  Constitution  U.  S.,  Art.  1,  J  8,  cl.  8. 

2  Art.  1,  g  8,  cl.  10,  Const.  U.  S.  - 
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of  the  constitution,  the  subject  of  defining  and  punish- 
ing piracies,  is  committed  to  congress,  without  any 
limitation.  It  has  the  entire  power  of  the  nation  in 
that  respect,  inasmuch  as  it  can  declare  by  law,  what 
shall  constitute  piracy,  and  how  the  same  shall  be  pun- 
ished. Under  the  confederacy  the  congress  had  the 
exclusive  power  to  appoint  courts  for  the  trial  of  pirij/- 
cies  and  felonies  committed  upon  the  high  seas,^  but 
they  were  not  expressly  authorized  to  define  what 
constituted  piracy,  or  to  declare  what  should  be  its 
punishment ;  although  congress  did  denounce  the  pun- 
ishment of  death  as  the  penalty  for  the  common  law 
offense,  known  as  piracy.^  But  every  nation  has 
authority  to  define  what  shall  constitute  a  crime  against 
society,  and  how  such  crime  shall  be  puuished.  Piracy 
is  a  crime  against  the  universal  law  of  nations,  as  well 
as  against  the  law  of  any  particular  society  or  nation, 
for  a  pirate  is  deemed  an  enemy  of  the  human  race.  At 
common  law,  piracy  consisted  in  committing  robbery 
on  the  high  seas.  By  the  act  of  May  15, 1820,  congress 
provided  that  any  person  who  shall  be  guilty  of  robbery 
in  or  upon  any  ship  or  vessel,  or  upon  any  of  the  ship's 
company  of  any  ship  or  vessel,  or  the  lading  thereof, 
upon  the  high  seas,  or  in  any  open  roadstead,  or  in  any 
haven  or  harbor,  basin  or  bay,  or  in  any  river  where  the 
tide  ebbs  and  flows,  shall  be  guilty  of  piracy,  and  upon 
conviction  be  punished  with  death.  It  also  provides 
that  any  persons  engaged  in  a  piratical  cruise  or  enter- 
prise, or  being  of  the  crew  or  ship's  company  of  any 
such  enterprise,  who  shall  land  therefrom  upon  shore 
and  commit  robbery,  shall  be  adjudged  a  pirate.  It 
further  provides  that  any  citizen  of  the  United  States 
who  shall,  upon  any  foreign  shore,  decoy  or  seize 
negroes  with  intent  to  make  them  slaves,  shall  be 
deemed  guilty  of  piracy.' 

S  420.  According  to  the  law  of  nations,  piracy  is 
incurred  by  depredations  upon  the  high  seas,  or  near 
the  sea,  without  authority  from  any  prince  or  state. 
"  It  is  piracy  not  only  when  a  man  robs  without  any 
commission  at  all,  but  when,  having  a  commission,  he 
despoils  those  whom  he  is  not  warranted  to  fight  or 
meddle  with ;  such  as  are  de  ligeantia  vel  amicitia  of  that 


•  Art.  Confea.,Art.9, 

s  Ordinance  of  April 

3  See  also  Ins.  Digest 
it  id.,  310,  326:  also  Unttea  atmes  v.  jt 
184, 192;  Same  v.  Holmes,  id.,  412, 416 
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prince  or  state  which  hath  given  him  his  commission."  ^ 
Thus,  if  a  man  having  the  commission  of  letters  of 
reprisal  against  the  Spaniards,  commits,  intentionally, 
depredations  against  the  French  or  any  other  people, 
the  guilt  of  piracy  is  incurred.''  But  if  these  violations 
of  property  be  perpetrated  by  any  national  authority, 
they  are  the  commencement  of  a  public  war ;  if  with- 
out that  sanction,  they  are  piracy.  Such  were  the 
sentiments  and  practice  of  antiquity,  and  the  same 
distinctions  are  observed  in  modern  Europe.  Of  this 
type  or  character  were  deemed  the  people  of  Algiers, 
Tunis,  and  the  other  maritime  states  of  Africa.  They 
have  a  fixed  domain,  public  revenue,  and  form  of  gov- 
ernment, and  are  treated  with  as  nations  by  the  Euro- 
pean states.  The  Europeans,  therefore,  do  not  treat 
them  as  pirates;  but  sometimes  carry  on  war,  some- 
times treat  for  peace,  with  them  as  with  other  nations. 
For  these  reasons,  when  a  Bristol  merchant  ship,  iu  the 
reign  of  Charles  II,  was  taken  by  the  Algerines,  and 
was  afterward  driven  on  the  coast  of  Ireland,  with  some 
Turks  and  renegades  on  board,  Sir  Leoline  Jenkins, 
judge  of  the  admiralty,  certified  to  the  king  that  in  his 
opinion,  the  native  born  Moors  and  Turks  found  on 
board  were  to  have  the  privileges  of  enemies  in  oi)en 
war,  because  the  government  of  Algiers  had  been 
acknowledged  by  several  treaties ;  by  the  establishment 
of  trade,  and  by  the  residence  of  consuls,  by  England 
and  other  states.' 

g  421.  By  the  law  of  nations,  as  understood  in  Eng- 
land and  some  other  European  countries,  it  is  held  that 
piracy  cannot  be  committed  by  the  subjects  of  states  at 
enmity; — that  the  subjects  of  either  state  may  seize 
and  capture  the  enemy's  ships  and  goods  in  time  of 
open  hostilities  without  the  sanction  of  special  commis- 
sion ; — that  when  there  is  a  public  demonstration  of 
war,  that  may  be  taken  not  only  to  authorize  but  even 
to  enjoin  seizures  of  the  enemy's  vessels  and  goods  ;  — 
that  the  solemnity  of  a.  commission  may  be  omitted  as 
unnecessary,  as  the  intention  of  the  supreme  power  is 
manifested  as  plainly  by  actions  as  it  could  be  by  words, 
provided  such  actions  be  unequivocal,  and  there  be  no 
doubts  as  to  a  subsisting  war.  ^  But  Vattel  is  of  a 
different  opinion.    He  thinks  that  those  who,  without 

1  Rir  Leoline  Jeukltis,  vol.  1,  xclv;  2  Wooddeson's  Law  of  Eng.,  ?  34,  p.  422. 
3  Wooddeson,  supra. 

3  tetter  llth  Feb.,  1B79, 1680;  2  Sir  L.  Jenk.,  791:  2  Wooddeson,  g  34,  p.  423,  424. 
■   ■»  See  2  Wooddeson,  2  34,  p.  432. 
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commission  even  in  a  time  of  open  war,  commifc 
violence  or  depredation  on  the  adverse  state,  are  to  be 
treated  as  robbers  and  banditti.  Tliere  are  reasons  wby 
the  doctrine  as  stated  by  Vattel  should  be  maintained; 
otherwise  the  prey  upon  the  commerce  of  the  adverse 
state,  may  be  carried  on  by  the  worst  class  of  subjects^ 
with  a  piratical  and  felonious  intention,  demoraliziug 
those  who  engage  in  it,  and  ultimately  converting  them 
to  pirates  and  felons.  Although  England  does  not 
denounce  such  uncommissioned  -  acts  as  piracy,  never- 
theless she  does  not  encourage  them.  Prizes  taken  by 
such  non-commissioned  privateers,  do  not  inure  to  their 
benefit,  but  go  to  the  admiralty  through  the  crown.^ 

§  422.  As  pirates  are  reputed  to  be  out  of  the  protec- 
tion of  all  law  and  all  privilege — as  being  enemies  of 
the  race,  they  may  be  tried  in  any  country  or  jurisdic- 
tion where  they  are  taken ;  "  euin,  qui  sine  legitimo 
principis  mandato  hostile  quid  moliretur,  punire  posse  a 
quocuiique  principe,  in  cujus  potestatem  fuisset  redactus." 
Thus  the  captain  of  a  French  merchant  ship  having 
put  into  port  in  Ireland  was  accused  by  his  crew  of 
robberies  on  the  seas.  He  fled,  and  his  ship  and  goods 
were  confiscated  as  having  belonged  to  pirates.  The 
French  embassador  presented  memorials  requiring  the. 
cause  to  be  remanded  to  the  appropriate  judge,  as 
he  claimed,  in  France.  But  the  king  and  his  council 
adjudged  that  he  was  sufiiciently  founded  in  point  of 
jurisdiction  to  confiscate  the  ship  and  goods,  and  also 
to  try  the  captain  capitally  bad  he  been  taken,  the 
matter  of  renvoi/  being  a  thing  quite  disused  among 
princes.^  Such  are  some  of  the  general  principles  of 
the  law  of  nations  on  the  subject  of  piracies.  But  the 
l)articular  law  of  each  sovereignty  may  change  or 
modify  these  general  principles  as  applicable  to  their 
own  citizens  or  subjects  within  their  own  particular 
jurisdiction ;  and  all  the  authority  which  any  nation 
possesses  on  this  subject  is  committed  to  the  exercise  of 
congress  by  the  provisions  of  the  constitution  of  the 
United  States.^ 

§  423.  If  congress  had  not  attempted  to  define  what 
acts  would  constitute  piracy,  but  had  simi)ly  provided 
for  the  punishment  of  the  same,  the  common  law  defi- 
nition of  the  crime  would  have  been  suflBcient  for 
determining  what  constituted  it.    The  term  piracy,  as 

1  2  Wooddeson,  ?  34,  p.  432. 

s  2  Sir  L.  Jenkins,  714 ;  2  Wooddeson,  supra.   3  Art.  1,  i  8,  cl.  10. 
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the  technical  name  of  a  crime,  was  well  understood  by 
those  who  framed  and  adopted  the  constitution ;  and 
the  definition  of  the  crime  would  have  been  found  in  the 
term  used.  Thus,  "  the  offense  of  piracy,  by  common 
law,  consists  in  committing  those  acts  of  robbery  and 
depredation  wpon  the  high  seas,  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there."  ^ 
But  it  was  deemed  best  to  commit  to  congress  the 
power  to  determine  what  other  acts  or  depredations 
committed  upon  the  high  seas  should  be  considered 
piracies,  so  that  the  nation,  through  congress,  could 
exercise  the  sovereign  authority  of  other  nations  upon 
that  subject. 

g  424.   But  congress  has  power  also  to  define  and 
punish  felonies,  and  offenses  against  the  law  of  nations. 
At  common  law,  that  crime  was  deemed  a  felony  which 
occasioned  a  total  forfeiture  of  either  lands  or  goods,  or 
both ;  and  to  which,  capital  or  other  punishment  might 
be  superadded,  according  to  the  degree  of  guilt.''    Capi- 
tal punishment  does  not   necessarily  enter  into  the 
definition  of  felony,  although  the  idea  of  felony  is  so 
generally  connected  with  that  of  capital  punishment 
that  it  is  difficult  to  separate  them.    Hence,  where  the 
English  statute  made  a  new  offense  felony,  the  law 
implied  that  it  was  to  be  punished  with  death,  as  well 
as  with  forfeiture,  unless  the  offender  was  entitled,  on 
prayer  therefor,  to  benefit  of  clergy.^    But  whatever 
may  be  the  common  law  definition  of  a  felony,  or  what- 
ever may  be  the  punishment  annexed  to  the  offense,  the 
whole  subject  is  committed  to  the  discretion  of  con- 
gress, which  can  both  define  the  crime,  and  affix  the 
penalty  thereto.    This   provision  of  the  constitution 
clearly  commits  to  the  jurisdiction  of  the  general  gov- 
ernment the  subject  of  offenses  committed  on  the  high 
seas.    The  term  high  seas  embraces  not  only  the  waters 
of  the  ocean  at  large,  but  also  the  waters  along  tlie 
coast  below  low-water  mark ;  and  also  the  waters  within 
the  local  jurisdictions  of  the  several  states  lying  along 
the  coast  between  high  and  low-water  mark,  as  well 
as  below.    The  question  of  high  and  low-water  mark  as 
affecting  the  jurisdiction  of  the  general  government,  is 
applicable  only  to  that  part  of  the  ocean  which  washes 
the  shores  of  foreign  countries.* 

1  2  East  P.  C,  796;  1  Bussell  on  Crimes,  p.  100  and  notes;  1  Hawk.  P.  C,  ch. 
87,§4;  4B1.  Com.,72. 

2  4  Bl.  Com.,  95;  see  also  1  Hawk.,  eh.  25 ;  1  Russell  on  Crimes,  42. 
a  4  Bl.  Com.,  93 ;  1  Bussell  on  Crimes,  42. 

*  Bawle  on  Const.,  ch.  9,  p.  107;  1  Kent's  Com.,  S42 ;  S  Mason  R.,  290. 
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S  425.  Congress  has  power  also  to  define  and  punish 
offenses  against  'the  law  of  nations.  Nations  are  inde- 
pendent sovereignties,  having  absolute  jurtsdiction  in 
all  matters  over  the  individual  members  thereof;  there^, 
fore  one  nation  cannot  lawfully  exercise  its  powers 
within  the  jurisdiction  of  another,  to  punish  those  who 
offfend  against  it  or  its  subjects.  But  justice,  which  is 
the  basis  of  all  society,  and  the  sure  bond  of  all  inter- 
course between  nations,  requires  that  the  rights  of 
society,  and  of  the  individual  members  thereof,  should 
be  respected ;  and  that  every  one  should  be  secure  in 
the  enjoyment  of  that  which  is  his  own,  against  the 
encroachments  of  the  subjects  of  other  jurisdictions,  as 
well  as  against  those  of  his  fellow  subjects.  The  obli- 
gation imposed  upon  all  men  to  be  just,  has  its  basis  iu 
the  law  of  nature ;  and  may  be  taken  as  true,  without 
argument.  All  nations  are  therefore  under  obligations 
to  cultivate  justice  toward  each  other,  and  carefully  to 
abstain  from  anything  which  may  violate  it.  From  this 
obligation  which  nature  imposes  on  nations,  as  well  as 
from  the  obligation  which  each  nation  owes  to  herself, 
results  the  authority  of  every  state  to  defend  her  rights 
and  the  rights  of  each  and  all  of  her  subjects ;  for  in 
opposing  the  infliction  of  wrong  either  upon  herself  or 
upon  her  subjects  or  citizens,  she  only  acts  according 
to  her  imperative  duty ;  and  therein  consists  her  right. 
For  it  would  be  in  vain  for  nature  to  prescribe  to 
nations,  as  well  as  to  individuals,  the  care  of  self- 
preservation,  and  of  advancing  their  own  perfection 
and  happiness,  unless  she  also  gave  them  the  right  to 
preserve  themselves  from  everything  which  might  render 
this  care  ineffectual.  Man  has  a  natural  right  to  every- 
thing which  nature  has  made  essential  to  his  perfection, 
and  necessary  to  the  discharge  of  his  duties.^  There; 
fore  every  nation,  as  well  as  every  individual,  has  a 
right  to  prevent  others  from  obstructing  its  own  self- 
preservation,  perfection  aad  happiness;  that  is,  every 
nation  has  a  perfect  right  to  protect  itself  from  ail 
injuries.  From  hence  it  follows,  that  private  persons  who 
are  members  of  national  societies,  are  under  the  same 
natural  obligations  to  respect  and  observe  the  rights  of 
other  national  societies,  and  of  all  the  members  thereof, 
which  obligation  is  perfect  and  should  be  enforced. 
Therefore,  whoever  offends  a  state,  injures  its  rights, 
disturbs  its  tranquillity,  or  does  anything  wrongfully  to 

:  See  Vattel,  pp.  154, 155, 160,  being  §2  49,  50,  63,  64. 


OFFENSES  AGAINST  NATIONS.  243 

its  prejudice,  exposes  himself  to  just  punishment ;  and 
there  should  be  no  authority  to  interpose  any  barrier 
between  such  offense  and  the  punishment  it  deserves. 
A  nation  should  not  permit  one  of  its  members  to  com- 
mit such  a  wrong  upon  a  neighboring  nation,  or  upon 
any  of  its  members,  with  impunity.  Its  duty  to  itself, 
to  its  subjects,  and  to  the  family  of  nations,  requires 
that  it  should  provide  by  law  for  punishing  all  such 
offenders  according  to  the  nature  of  the  offense  com- 
mitted. And  a  nation  which  neglects  tp  keep  its  citizens 
or  subjects  within  the  rules  of  justice  and  peace,  but 
suffers  them  to  injure  other  nations,  either  in  body  or  in 
its  members,  is  guilty  of  a  wrong  for  which  she  may 
justly  be  held  responsible,  as  though  the  wrong  were 
committed  by  herself  Therefore,  it  was  proper  and 
just  that  the  power  to  define  and  punish  offenses 
against  the  law  of  nations  should  be  conferred  upon 
congress ;  and  that  thus  the  duty  of  maintaining  good 
neighborhood  with  other  nations  should  be  imposed 
upon  the  general  government.  Under  this  grant,  con- 
gress has  all  the  authority  of  the  nation  upon  that 
subject ;  and  can  pass  any  laws  necessary  and  proper 
to  secure,  on  the  part  of  citizens,  fidelity  to  the  rights 
of  mankind. 

§  426.  This  duty  of  nations  in  respect  to  each  other, 
arises  out  of  the  obligations  imposed  by  the  law  of 
necessity.  If  one  nation  permit  its  subjects  to  prey 
upon  the  subjects  of  a  neighboring  nation,  then  the 
subjects  of  the  neighboring  nation  will  be  led  to  retali- 
ate by  inflicting  the  like  or  worse  injuries  upon  the  sub- 
jects of  the  offeuding  nation ;  and  in  this  way  the  friendly 
intercourse  which  nature  has  established  between  all 
men  as  a  necessity  and  duty,  would  be  interrupted ;  and 
discord,  strife  and  plunder  would  take  its  place.  Where 
the  offenders  are  arrested  within  the  jurisdiction  of  the 
government  whose  subjects  have  been  injured,  they 
may  be  made  to  atone  for  their  crimes;  but  if  they  have 
escaped  again  within  the  jurisdiction  of  their  own 
nation,  they  can  be  reached  only  through  their  own  gov- 
ernment. In  such  case  the  offended  nation  should 
apply  to  such  government  to  have  justice  done  in  the 
premises ;  and  the  government  so  applied  to,  is  in  duty 
bound  to  compel  the  transgressor  to  make  reparation ; 
or  to  inflict  upon  him  such  punishment  as  the  nature  of 
his  offense  requires;  or  to  deliver  him  into  the  hands 
of  the  offended  authority  to  be  dealt  with  according 
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to  the  laws  of  the  country  which  he  has  offended.  If 
the  nation  thus  applied  to  refuse  either  to  punish  the 
offender,  or  to  deliver  him  into  the  hands  of  the  offended 
nation,  she  adopts  and  ratifies  the  offense,  and  it  then 
becomes  a  matter  of  public  concern ;  and  it  may  become 
a  just  cause  of  war  between  the  two  nations.  It  is  the 
imperative  duty  of  every  nation  to  demand  and  require, 
by  all  its  power,  the  doing  of  exact  justice  in  such  case, 
at  whatever  cost ;  for  it  should  be  the  settled  law  of 
nations  that  no  public  authority  shall  screen  an  offender 
from  the  punishment  due  to  his  crimes,  without  being 
held  to  answer  for  such  an  offense. 


CHAPTER  Xni. 

WAE  POWEES  OP  THE  GEIIEEAL  aOVEKNMEKT. 

§  427.  Congress  shall  have  power  to  declare  war, 
grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water ;  to  raise  and  sup- 
port armies ;  to  provide  and  maintain  a  navy ;  to  make 
rules  for  the  government  and  regulation  of  the  land  and 
naval  forces  ;  to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  union  ;  to  suppress  insurrection 
and  repel  invasion ;  to  provide  for  organizing,  arm- 
ing and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  in  the  service  of  the  United 
States;  and  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers.  By  these  provisions  of  the  constitution  con- 
gress is  intrusted  with  the  exercise  of  all  the  authority 
and  powers  in  this  respect  of  the  nation.  The  war 
powers  necessarily  embrace  all  the  powers  of  the  nation, 
over  the  persons  and  property  of  every  citizen  or  sub- 
ject thereof ;  and  congress  can  by  law  hold  the  citizens 
to  the  strictest  obedienc^.  So  great  is  the  exigency  of 
a  public  war,  that  the  body  intrusted  with  the  defense 
of  the  nation  and  the  vindication  of  its  rights,  has 
unlimited  discretion  in  the  exercise  of  the  war  powers. 
A  public  war  is  that  which  takes  place  between  nations 
or  sovereigns,  and  is  carried  on  in  the  name  of  the 
public  power,  and  by  its  authority.  Such  wars  are 
either  offensive  or  defensive.  That  power  which  is  fore- 
most in  taking  up  arms,  and  attacking  a  nation  which 
before  lived  in  peace  with  it,  wages  an  offensive  war ; 
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the  one  who  takes  up  arms  to  repel  the  attack  merely, 
carries  on  a  defensive  war.  An  offensive  war  is  carried 
on  to  enforce  some  claim ;  to  vindicate  some  right ;  to 
punish  for  some  injury  inflicted ;  or  to  prevent  some 
threatened  danger.  The  authority  to  involve  the  nation 
in  war  must  proceed  from  the  sovereignty ; — from  that 
authority  which  holds  in  its  keeping,  the  lives,  the  lib- 
erty and  the  property  of  every  member  of  the  national 
family.  Therefore,  the  right  to  declare  war  should  be 
intrusted  to  that  department  of  the  government  in  which 
the  nation  is  immediately  and  potentially  present ;  and 
can,  by  its  presence,  exercise  that  unlimited  discretion 
so  necessary  to  be  exercised  in  the  midst  of  a  great 
public  war,  involving  the  safety,  and  perhaps  existence 
of  the  nation.  In  democratic  or  republican  govern- 
ments, this  sovereignty  is  in  the  people.  The  authority 
to  declare  war,  and  provide  all  necessary  means  for 
prosecuting  it,  should  then  be  confided  tp  the  law- 
making power ;  because  in  that  department  the  nation 
is  fully  represented.  For  this  reason  the  full  power  of 
the  nation  upon  the  subject  of  declaring  and  prose- 
cuting war,  is  by  the  constitution  committed  to  congress, 
to  be  exercised  by  the  nation  itself,  according  to  its  own 
discretion,  and  for  its  own  safety  and  welfare. 

g  428.  The  authority  to  be  exercised  by  congress  in 
declaring  war  between  the  United  States  and  any  other 
power,  is  as  unlimited  as  the  authority  of  any  sovereign 
or  sovereignty ;  and,  therefore,  it  can  be  exercised  in 
the  same  manner,  for  the  same  causes,  and  subject  to  the 
same  responsibilities,  as  when  exercised  by  any  sov- 
ereign or  sovereignty.  The  American  nation  being 
sovereign  in  its  national  authority,  has  committed  that 
authority  to  be  exercised  by  the  general  government 
through  congress,  in  which  it  is  to  be  immediately  pres- 
ent through  its  chosen  representatives,  to  exercise  such 
powers  as  it  deems  necessary,  both  to  declare  war  and 
to  provide  the  means  for  conducting  it  to  a  successful 
issue.  Congress,  then,  has  the  sole  discretion  to  deter- 
mine for  what  causes  war  shall  be  declared.  The  moral 
right  to  make  war  belongs  to  the  nation  as  the  only 
remedy  against  injustice;  and  should  never  be  exer- 
cised except  in  cases  of  imperative  necessity.  Says 
Vattel  :  ^  This  remedy  is  so  dreadful  in  its  effects,  so 
destructive  to  mankind,  so  grievous  even  to  the  party 
who  has  recourse  to  it,  that  unquestionably  the  law  of 

iB.m,ch.4,251. 
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nature  allows  of  it  only. ir^  the  last  extremity; — diat  is 
to  say,  when  every  other  expedient  proves  ineffectual 
for  the  maintenance  of  justice.  The  declaration  of  war 
usually  precedes,  by  a  limited  time,  the  commencement 
of  actual  hostilities.  It  is  due  to  justice  and  humanity, 
that  notice  of  a  belligerent  determination  should  be 
given,  that  the  private  subjects  of  each  sovereignty 
may  adjust  their  business  relations  and  prepare  for  the 
condition  of  war  which  is  about  to  be  thrust  upon  them. 
The  declaration  of  war  being  necessary  to  terminate 
the  differences  between  nations  without  the  effusion  of 
blood  by  an  appeal  to  the  grave  considerations  incident 
to  a  state  of  war,  it  should,  at  the  time  of  its  announce- 
ment set  forth  the  reasons  which  impel  to  such  an 
alternative.  And  such  is  the  present  practice  of  all 
civilized  nations.  And  if  the  offending  party  offers- 
equitable  conditions  of  peace,  which  are  made  avail- 
able by  ijroper  security,  then  the  right  of  making  war 
would,  by  the  law  of  nations,  cease.^ 

§  429.  The  power  to  declare  war  may  be  exercised  by 
authorizing  general  hostilities ;  or  by  authorizing  only 
partial  hostilities.  When,  by  an  act  of  congress,  war 
between  the  United  States  and  a  foreign  power  is 
declared  to  exist,  then  general  hostilities  are  authorized; 
as  by  the  act  of  1812,^  congress  enacted,  "  that  war  be 
and  hereby  is  declared  to  exist  between  the  united  king- 
dom of  Great  Britain  and  Ireland  and  the  dependencies 
thereof,  and  the  United  States  of  America  and  their 
territories."  But  in  1798  there  was  a  qualified  but  pub- 
lic war,  carried  on  by  the  United  States  against  France, 
upon  the  high  seas  only.  It  was  qualified,  because  it 
was  confined  to  the  high  seas ;  but  public,  nevertheless, 
because  the  whole  nation  was  enga'ged  in  it.  It  was 
founded  on  hostile  measures  authorized  by  congress 
against  France,  because  of  her  unjust  aggressions  upon 
the  commerce  of  the  United  States.  It  was  carried  on 
without  any  other  declaration  of  war.' 

§  430.  As  a  war  cannot  be  carried  on  without  soldiers, 
it  follows  that  the  authority  to  declare  and  make  war, 
involves  the  power  of  levying  the  necessary  troops. 
This  power  is  expressly  provided  for  in  the  constitution, 
so  as  to  leave  no  question  as  to  the  plenary  authority  of 
congress  over  the  whole  subject  of  declaring,  making 

1  Vattel,  D.  lii,  ch.  4,  §  54. 
3  Ch.  102. 

3  See  Bawle  on  OouStitutlon,  ch.  9,  pp.  105,  100;  4  Ball.,  87;  Story's  Com.  on 
Const.,  8 1174. 
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and  carrying  forward  war.  The  authority  to  levy  troops 
belongs  to  sovereignty,  and  cannot  be  intrusted  to  sub- 
ordinate authority.  But  the  authority  to  levy  troops 
places  every  citizen  under  the  direction  of  congress,  or 
of  those  to  whom  congress  shall  intrust  the  exercise  of 
this  authority.  Congress  can  say  how  many  troops 
shall  be  raised ;  for  how  long  a  time  ;  who  shall  be  sub- 
ject to  be  drafted ;  what  shall  be  their  compensation ; 
in  what  branch  of  the  service  they  shall  be  placed ; 
where  they  shall  serve ;  by  what  regulations  they  shall 
be  governed ;  to  what  authority  they  shall  be  amena- 
ble ; — in  short,  in  this  respect  the  authority  of  congress 
over  the  persons  of  citizens  is  absolute  to  command, 
requiring  implicit  obedience.  In  former  times  in  the 
smaller  states,  immediately  on  the  declaration  of  war, 
every  man  became  a  soldier ;  all  took  up  arms  and 
engaged  in  war.  But  in  modern  times,  armies  are  com- 
posed of  picked  men,  leaving  the  remainder  to  pursue 
their  usual  avocations.  In  monarchical  countries,  stand- 
ing armies — regular  troops — are  relied  upon  as  consti- 
tuting the  necessary  force.^  But  in  the  United  States, 
able-bodied  male  citizens  between  certain  ages,  consti- 
tute the  class  from  which  the  great  bulk  of  the  national 
army  is  to  be  taken.  But  congress  has  unlimited  author- 
ity to  enlarge  the  class  indefinitely,  and  cause  it  to 
embrace  as  large  a  proportion  of  the  citizens  as  it 
deems  proper. 

S  431.  The  power  to  declare  and  make  war  and  to 
levy  troops,  also  implies  the  power  to  command  ^the 
means  by  Avhich  to  arm,  equip  and  sustain  them  in 
the  service  of  the  nation.  This  places  at  the  disposal 
of  the  government  so  much  of  the  property  of  the 
nation  Or  of  the  members  thereof  as  is  deemed  neces- 
sary for  that  purpose.  Congress  can  provide  those 
means  by  borrowing  money  on  the  credit  of  the  Uni-. 
ted  States ;  or  by  laying  and  collecting  taxes,  duties, 
imposts  and  excises ;  or  it  can  create  a  currency  on  the 
credit  of  the  nation,  and  provide  for  its  solvency ;  or 
for  its  circulation  by  making.it  to  possess  the  authority 
of  money  in  payment  of  debts,  and  the  discharge  of 
legal  obligations.  These  powers  are  incident  to  that 
sovereignty  which  can  declare  and  make  war,  and 
impose  its  authority  upon  the  persons  and  property  of 
the  individual  members  of  the  nation.  The  authority 
that  can  create  the  emergency  of  war; — that  can  put 

'  Vattel,  b.  lil,5§7,  8,  9. 
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its  .hand  upon  the  citizen  and  make  Mm  a  soldier;— 
tiiat  can  take  liim  from  the  civil,  and  put  him  under 
martial  jurisdiction  ; — that  can  take  his  property  by 
taxation,  by  duties,  by  imposts,  and  by  excises,  or 
by  force  if  need  be,  and  apply  it  to  the  use  of  the 
nation,  must,  in  such  respect,  be  sovereign  to  command 
whatever  is  required  by  the  exigencies  of  war. 

g  432.  The  authority  of  congress  to  issue  treasury 
notes,  and  to  make  them  a  legal  tender  in  payment  of 
debts,  for  the  purpose  of  supplying  the  means  for  carry- 
ing on  war,  has  been  gravely  called  in  question.  That 
all  the  war  powers  of  a  sovereign  nation  are  committed 
to  the  discretion  of  congress,  to  be  exercised  as  the 
exigencies  of  war  shall  require,  is  not  debatable.  The 
constitution  has  expressly  provided  that  congress  shall 
exercise  all  powers  necessary  and  proper  for  carrying 
into  execution  the  war  powers  of  the  nation ;  and  has 
thereby  conferred  upon  congress  the  full  discretion  of 
sovereignty  itself.  What  powers  are  necessary  and 
proper,  congress  alone  can  decide.  Everything  involved 
in  the  issue  of  treasury  notes,  and  in  the  authority  to 
make  them  a  legal  tender,  is  committed  to  the  discretion 
of  congress.  Under  the  exigencies  of  war,  congress 
can  take  the  private  property  of  every  citizen  and 
appropriate  it  to  the  defense  of  the  nation.  It  can  levy 
its  exactions,  if  need  be,  to  the  last  dollar,  and  can 
legally  require  the  levy  to  be  paid.  There  is  no  species 
of  property  within  the  limits  of  the  nation  which  it 
cannot  reach.  In  the  exercise  of  the  sovereign  author- 
ity of  the  nation,  it  can  convert  every  citizen  to  a 
soldier,  and  compel  him  to  be  obedient  to  military 
authority.  It  can  create,  and  it  can  discharge,  legal 
obligations  when  necessary  and  proper  to  the  execution 
of  its  powers.  It  can  borrow  money  on  the  credit  of 
the  United  States ;  it  can  coin  money  by  stamping  the 
authority  of  the  nation  upon  what  substance  it  pleases, 
and  can  determine  the  value  or  price  at  which  it  shall 
be  taken ;  it  can  exercise  all  the  authority  of  the  nation, 
in  this  respect,  for  it  is  the  nation  itself  exercising  its 
own  authority  in  the  only  way  possible.  The  act  of 
issuing  the  promises  of  the  government,  and  requiring 
thepi  to  be  received  and  treated  as  money  by  those 
whose  persons  and  property  are  subject  to  the  authority 
issuing,  them,  seems  to  be  no  very  great  stretch  of 
authority  on  the  part  of  congress  ;  no  very  violent  exer- 
cise of  the  discretion  committed  to  it.    In  the  midst  of 
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a  war  requiring  the  expenditure  of  $800,000,000  a  year 
to  save  the  life  of  the  nation ;  with  a  gold  and  silver 
currency  not  adequate  to  one-fourth  of  such  expendi- 
ture; with  no  alternative  left  but  to  create  a  currency 
upon  the  credit  of  the  nation  adequate  to  the  emer- 
gency;  it  would  seem  to  be  trifling  with  the  subject  to 
deny  to  congress  the  authority  to  make  that  currency 
legally  current,  by  requiring  it  to  be  received  as  pay- 
ment or  in  discharge  of  legal  obligations.  It  was  the 
nation's  currency;  created  and  issued  as  a  necessary 
and  proper  means  to  save  the  nation's  life  ;  why,  then, 
should  it  not  be  received  by  the  nation  upon  its  own 
credit,  iu  discharge  of  its  own  obligations  ? 

§  433.  The  United  States  as  a  nation  is  sovereign  and 
independent ;  and  as  such,  has  all  the  authority  incident 
to  such  sovereignty.  As  a  nation,  she  is  liable  to  be 
involved  in  war  with  other  nations ;  and  to  be  required 
to  exercise  all  her  authority  and  power  in  conducting 
such  war  to  a  successful  issue.  By  the  constitution,  the 
people  provide  that  the  war  powers  of  the  nation  shall 
be  exercised  by  the  general  government  alone ;  —  that 
the  several  states  shall  have  no  authority  to  enter  into 
any  treaty  or  alliance,  or  to  grant  letters  of  marque  or 
reprisal ;  —  that  they  shall  keep  no  troops  or  ships  of 
war  in  time  of  peace ;  and  shall  not  engage  in  war 
unless  actually  invaded,  or  in  such  imminent  danger  as 
to  admit  of  no  delay.^  Thvfe,  the  people  of  the  United 
States  have  provided  for  the  exercise  of  the  war  powers 
of  the  nation,  only  through  the  general  government. 
But  it  will  not  be  denied  that  the  people  as  a  nation, 
contemplated  the  possible  exigenisy  of  war;  and,  con- 
sequently, the  possible  occasion  for  using  all  the  powers 
of  a  sovereign  nation  in  prosecuting  the  same.  In 
assuming  its  position  among  the  nations  as  free  and 
independent,  the  United  States,  with  a  full  knowledge 
of  what  was  essential  to  maintain  and  defend  nation- 
ality, instituted  the  general  government  as  the  sole  and 
only  means  of  asserting  its  authority  and  maintaining 
its  rights,  under  all  circumstances.  They,  therefore, 
provided  for  themselves  a  general  government,  as  a 
means  by  which  the  public  authority  could  be  exercised 
over  those  subjects  which  were  enumerated  in  the  con- 
stitution ;  and  as  the  nation  was  to  administer  the 
government,  no  other  restriction  or  definition  was  neces- 
sary than  that  which  pointed  out  clearly  the  subjects  of 

•  Art.  1,8 10,  Const.  U.S. 
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national  jurisdiction,  that  the  officers  of  the  national 
and  state  governments  might  not  interfere  in  their 
respective  administrations. 

S  434.  Inasmuch  as  the  general  government  is  invested 
with  all  the  powers  of  the  nation  to  declare  war  and 
make  peace;  to  raise  and  equip  armies,  and  support 
them  in  the  field ;  to  provide  and  maintain  a  navy ;  and 
to  make  all  laws  necessary  or  proper  for  carrying  into 
execution  these  powers,  the  extent  of  the  war  powers 
of  the  general  government  can  be  ascertained  by  an 
inquiry  into  the  sovereign  authority  of  the  nation  in 
such  respect ;  and,  as  the  American  nation  has  the  same 
authority  as  other  independent  nations,  the  inquiry 
becomes  simple  and  easy  to  be  answered.  Congress 
has  authority  to  declare  war  for  any  of  the  causes 
known  to  the  law  of  nations.  Thus,  a  nation  may  be 
attacked  with  a  view  to  obtain  that  which  is  due,  but  is 
unjustly  withheld ;  or  to  punish'  her  for  some  injury  com- 
mitted to  another  nation  or  its  subjects;  or  to  avert 
threatened  dangers.  The  sovereignty,  or  those  intrusted 
with  its  exercise  in  any  country,  are  the  sole  judges  of 
what  are  sufficient  causes  for  war.  War  being  declared, 
all  powers  essential  to  its  vigorous  prosecution  and  suc- 
cessful termination  can  legitimately  be  exercised ;  and 
when  the  authority  of  the  nation  is  vindicated,  the 
power  to  bring  the  war  to  a  close  by  treaty  stipulations 
is  as  plenary  as  it  was  to  defilare  and  carry  it  on. 

g  435.  According  to  the  peculiar  doctrines  of  the  strict 
constructionists,  serious  questions  have  been  raised 
whether  the  nation  had  authority  to  acquire  territory 
from  a  foreign  power.  The  authority  of  sovereignty  to 
acquire  and  dispose  of  territory  admits  of  no  question. 
There  can  be  no  such  authority  in  any  one  which  does 
not  come  from  the  sovereignty.  But  the  question  was, 
whether  the  nation  had  authorized  the  general  govern- 
ment to  acquire  such  territory.  Soon  after  the  American 
nation  had  organized  a  government,  this  question  was 
thrust  upon  them.  Spain  had  ceded  Florida  and  Louisi- 
ana to  Frarice ;  and  France  proposed  to  take  possession 
of  the  same.  Thomas  Jbfjpekson  was  then  President  of 
the  United  States.  Mr.  Livingston  was  the  American 
minister  in  France.  On  the  18th  of  April,  1802,  Mr. 
Jefferson  wrote  Mr.  Livingston  upon  the  subject. 
He  informed  him  that  this  proceeding  on  the  part  of 
France  had  reversed  all  political  relations  of  the  United 
States,  and  had  formed  a  new  epoch  in  her  political 
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course; — that  of  all  nations,  France  fiitherto  had  oifered 
the  fewest  points  on  which  any  conflict  of  right  could 

arise,  and  the  most  points  for  communion  of  interest; 

that  for  these  causes,  France  had  been  considered  the 
natural  friend  of  the  United  States;— but  that  there 
was  one  point  on  the  globe — one  single  spot — the  pos- 
sessor of  which  was  the  natural  and  habitual  enemy  of 
the  United  States;  and  that  point  was  New  Orleans, 
through  which  the  products  of  three-eighths  of  the  ter- 
ritory of  the  American  Union  must  pass  to  market;  and 
which,  from  its  fertility,  would  soon  yield  full  one-half  of 
the  products,  and  contain  one-half  of  the  population 
of  the  United  States; — that  France,  placing  herself  in 
the  door,  assumed  an  attitude  of  defiance; — that  the 
impetuosity  of  the  French  temper,  the  energy  and  rest- 
lessness of  the  French  character,  would  there  be  placed 
in  a  point  of  eternal  friction  with  the  United  States ;  — 
that,  in  short,  the  day  that  France  should  attempt  to 
take  possession  of  New  Orleans,  would  fix  the  sentence 
which  would  restrain  her  forever  within  her  low-water 
mark; — that  the  position  of  the  United  States  would 
permit  no  foreign  power  to  occupy  that  outlet  to  the 
Gulf  of  Mexico ;-— that  persistence  on  the  part  of 
France,  would  be  a  cau6e,  and  an  occasion,  of  war 
between  the  two  nations.  Here  was  a  singular  dilemma. 
According  to  the  doctrine  of  Mr.  Jepebeson  himself, 
the  United  States  had  no  constitutional  authority  to 
acquire  territory,  because  the  states  had  not  expressly 
delegated  it  to  them.  Tet  here  was  territory  which  the 
existence  and  safety  of  the  nation  would  not  permit 
any  other  nation  to  occupy ;  and,  if  necessary,  ihe 
United  States  would  take  possession  of  it  by  force,  and 
hold  it  at  the  risk  and  expense  of  a  war  with  its  old 
friend  and  ally.  Yet,  according  to  Mr.  jEFPEK^bu's 
doctrine,  had  France  offered  to  cede  the  whole  Louisi- 
ana country  to  the  United  States  for  the  expense  of 
fixing  its  boundaries,  they  had  no  authority  to  Accept 
of  it,  even  though  they  might  be  compelled  to  go  to 
war  to  acquire  it.  But  notwithstanding  the  constitu- 
tional scruples  of  Mr.  Jefferson  and  his  class  of  strict 
constructionists,  negotiations  took  place  by  which  the 
Louisiana  territory  was  ceded  to  the  United  States,  and 
the  supposed  unauthorized  act  of  the  government  was 
made  legal  and  constitutional  by  the  higher  laws  of 
necessity  and  acquiescence.  This  exigency  should  have 
taught  the  true  doctrine  of  the  sovereign  powers  of  the 
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nation  over  all  subjects  of  general  jurisdiction,  as 
administered  by  themselves  through  the  instrumentality 
of  the  general  government. 

S  436.  The  advocates  for  derivative  sovereignty  in  the 
nation,  and  original  sovereignty  in  the  states,  have  ques- 
tioned the  authority  of  the  nation  to  move  the  national 
forces  through  the  states,  without  the  consent  of  the 
government  of  the  particular  state  through  which  they 
are  required  to  pass.  It  is  a  singular  position  that  the 
general  government  is  required  to  protect  every  part  of 
the  national  domain  from  invasion,  and  is  authorized 
and  required  to  raise  and  provision  armies;  or  to  call 
the  militia  into  service  for  such  purpose,  and  yet  it  has 
no  authority  to  enter  upon  the  territory  invaded  or 
threatened,  without  the  consent  of  the  local  government. 
At  the  time  of  the  inauguration  of  the  great  rebellion 
in  1861,  certain  of  the  border  states  were  much  con- 
cerned for  the  inviolability  of  state  sovereignty ;  and 
remonstrated  against  the  passing  of  the  national  armies 
through  their  borders  on  their  way  to  the  field  to  put 
down  the  rebellion.  Kentucky  not  only  had  no  sol- 
diers for  the  defense  of  the  nation,  but  she  proposed  to 
become  neutral  ground  between  the  nation  and  her 
rebellious  citizens ;,  and  to  exclude  the  armies  of  both 
parties  from  her  territory.  The  advocates  of  original  and 
inherent  sovereignty  in  the  states,  overlooked  the  fact 
that  the  authority  of  the  nation  extends  over  every  inch 
of  the  national  domain ;  and  for  the  purpose  of  national 
security,  and  welfare,  is  supreme  over  all ;  that  Ken- 
tucky, as  a  1  ocal  government,  exists  only  by  the  incor- 
porating and  enfranchising  act  of  the  nation ;  that 
every  national  citizen,  for  national  purposes,  has  as 
much  authority  within  the  territorial  limits  of  Ken- 
tucky, as  those  born  therein.  The  exigencies  of  civil 
war  Soon  revealed  the  essential  fallacy  of  the  doctrine  of 
inherent  sovereignty  in  the  states  ;  and  settled  the  ques- 
tion of  national  authority  to  occupy  any  territory 
within  the  several  states,  required  for  the  purpose  of 
securing  obedience  to  the  laws  of  the  nation. 

g  437,  There  are  those  who  claim  large  war  powers 
for  the  president,  because  he  is  made,  by  the  constitution 
of  the  United  States,  ex  officio  commander-in-chief  of 
the  army  and  navy— that  is,  the  supreme  command  of  the 
army  and  navy  is  vested  in  the  president.  The  duties 
and  powers  of  the  president  as  the  executive  head  of 
the  nation,  and  the  duties  and  powers  incident  to  his 
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command  of  the  army  and  navy,  are  distinct  and  dis- 
similar. As  the  executive  head  of  the  nation,  charged 
with  the  execution  of  the  laws  thereof,  his  duties  are 
prescribed  by  law,  and  are  of  a  civil  character.  In 
the  exercise  of  those  powers  he  acts  according 
to  the  "direction  of,  and  in  obedience  to  civil  author- 
ity. If  resisted  in  the  performance  of  his  executive 
duties,  he  can  call  to  his  aid  such  assistance  as  the  law 
authorizes ;  and  in  the  manner  in  which  he  is  author- 
ized by  law  to  do  so.  Beyond  this  he  cannot  go. 
Whenever  the  resistance  becomes  such  as  to  call  for  the 
intervention  of  the  army  of  the  United  States,  and  it 
is  legally  employed  to  put  down  resistance  to  the  law, 
then  the  president's  authority  as  a  military  commander 
begins,  and  may  continue  like  the  authority  of  any 
other  supreme  commander  of  the  army  of  a  nation. 
But  thp  powers  of  the  president  as  a  civil  officer,  and  his 
powers  as  a  military  officer  are  very  distinct.  As  a  civil 
officer  the  president  has  no  power  not  conferred  and 
regulated  by  the  laws  of  the  United  States.  In  the 
discharge  of  hig  executive  duties  merely,  he  is  as  strictly 
accountable  to  the  law  as  the  humblest  officer.  He  has 
no  authority  to  interpose  the  military  power  of  the  nation 
in  the  execution  of  his  civil  duties  except  as  provided 
by  law.  Therefore  it  is  clear,  that  as  a  civil  officer  he 
has.no  war  powers ;  nor  has  he  any  authority  to  involve 
the  nation  in  war  that  he  may  exercise  war  powers.  It 
will  be  time  enough  for  the  president  to  commence  the 
exercise  of  war  powers,  after  the  exigencies  of  war  shall 
make  it  necessary. 

S  438.  As  the  executive  head  of  the  nation,  it  is  made 
his  especial  duty  to  see  that  the  laws  of  the  nation 
are  properly  enforced;  and  congress  not  unfrequently 
provide  especially  for  the  manner  in  which  certain 
requirements  shall  be  enforced ;  and  by  such  provisions 
give  to  the  president  large  powers  to  be  exercised  under 
a  large  discretion.  The  statute  books  of  the  United 
States  are  full  of  examples  of  this  character ;  and  the 
president,  in  executing  these  laws*  at  times  seems  to  be 
possessed  of  unlimited  authority.  But  careful  attention 
to  the  subject  will  show  that  he  is  acting  in  obedience  to 
the  particular  authority  conferred  upon  his  office  by  the 
law-making  power.  It  cannot  be  too  strongly  impressed 
upon  the  public  mind,  that  the  President  of  the  United 
States  is  a  mere  officer  of  the  law,  intrusted  with  the 
exercise  of   certain    duties    and   powers    attached  to 
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the  office,  and  not  to  the  incumbent ;  that  as  a  civil  offi- 
cer he  has  no  authority  except  that  Avhich  is  prescribed 
by  law.  As  a  military  officer  his  duties  are  as  strictly 
confined  to  military  operations,  conducted  according  to 
principles  of  martial  law,  enlarged  and  restricted  accord- 
ing to  the  exigencies  of  the  situation,  the  same  as  other 
military  officers  in  supreme  command. 

g  439.  The  duties  and  powers  of  the  President  of  the 
United  States,  as  the  commander-in-chief  of  the  army 
and  navy,  do  not  extend  beyond  the  well  established 
rules  or  "laws  necessarily  peculiar  to  the  organization, 
discipline  and  command  of  military  bodies ;  except  so 
far  as  by  the  laws  of  the  United  States,  other  duties 
may  have  been  imposed,  or  other  powers  may  have  been 
conferred  upon  that  office.  As  commander-in-chief,  the 
president  has  no  occasion  to  exercise  martial  authority 
except  in  connection  with  the  aperations  of  the  army. 
That  which  pertains  to  the  country  at  large,  and  which 
is  not  connected  with  the  immediate  presence  of  the 
army,  or  with  that  which  has  to  do  with  the  organization, 
discipline  or  efficiency  of  the  army,  does  not  properly 
come  within  the  scope  of  the  president's  powers  as  its 
commander-in-chief.  There  have  been  grave  questions 
as  to  the  authority  of  the  president  as  commander-in- 
chief,  to  proclaim  martial  law ;  to  suspend  for  the  time 
being  the  functions  or  powers  of  civil  government  o-ver 
any  particular  territory.  The  principle  by  which  these 
questions  are  to  be  answered  would  seem  to  be  plain, 
affording  an  easy  solution  of  the  problem.  The  reason 
for  the  authority  given  to  military  commanders  in  the 
exigencies  that  may  be  upon  them,  is  found  in  the 
necessity  of  the  case.  In  the  presence  of  an  enemy 
which  is  threatening  not  only  the  destruction  of  the 
army,  but  likewise  the  destruction  of  the  government, 
which  has  intrusted  its  defense  to  the  keeping  of  the 
army,  the  commander  may  find  it  necessary  to  disregard 
civil  processes  and  civil  authority  altogether.  The  very 
continuance  of  civil  authority  in  the  future  may  require 
for  the  time  being,  that  it  be  suspended  in  the  present. 
Under  such  circumstances,  it  would  be  the  duty  of  the 
commander-in-chief  to  disregard,  if  need  be,  all  civil 
authority  until  the  emergency  had  passed,  and  both  the 
army  and  government  were  safe  from  impending  danger. 
This  military  power  is  accorded  to  the  military  com- 
mander, because  the  civil  authorities  have  neither  the 
time  nor  ability  to  act  in  the  premises.   Aside  from  these 


WAR  POWERS.  255 

military  reasons  based  upon  the  necessity  of  the  case, 
the  commander-in-chief  has  no  rightful  authority  to  dis- 
regard the  civil  authority.  If  there  are  general  reasons 
affecting  the  whole  country  why  martial  law  should  be 
proclaimed  and  the  powers  of  civil  government  should 
be  suspended  for  the  time  being ;  reasons  applicable  as 
well  to  places  not  connected  with  the  army  as  to  those 
in  its  immediate  presence,  it  furnishes  no  occasion  for 
the  exercise  of  the  exigency  powers  of  the  commander- 
in-chief.  Where  there  is  time  for  the  people  to  act 
through  the  legislative  department  of  the  government 
without  danger  to  the  commonwealth  incident  to  the 
delay  necessary,  it  is  more  in  accordance  with  the  prin- 
ciples of  republicanism,  that  civil  authority  should  be 
suspended  by  the  action  of  the  legislature  than  by  the 
authority  of  the  commander-in-chief.  It  is  only  in 
respect  to  the  presence  of  war  with  its  impending  dan- 
gers that  the  maxim,  et  silent  inter  leges  arma,  applies. 

g  440.  It  has  been  asserted  that  because  the  constitu- 
tion declares  the  president  to  be  the  commander-in-chief 
of  the  army  and  navy  of  the  United  States — that  is, 
because  the  army  and  navy  are  subject  to  him  as  their 
constitutional  commander,  therefore  he  is  invested  with 
the  war-making  power,  and  can  wield  the  army  and 
navy  as  he  pleases,  until  resistance  to  the  authority  of 
the  nation  ceases ;  that  he  can  be  restrained  only  by  the 
power  of  congress,  to  be  exercised  in  refusing  to  appro- 
priate the  means  to  pay  the  expenses,  or  to  provide 
for  his  levying  troops.  ^  This  view  is  based  upon  the 
hypothesis,  that  the  president,  being  ex  officio  com- 
mander-in-chief, possesses  authority  that  a  commander- 
in-chief  would  not  have  were  he  not  also  President  of 
the  United  States.  But  examination  and  reflection  will 
show  that  the  authority  of  commander-in-chief  of  the 
army  and  navy  of  the  United  States  is  not  at  all  aug- 
mented by  the  fact,  that  civilly  the  same  person  is  also 
president  of  the  nation,  and  has  civil  and  presidential 
duties  to  perform  in  other  departments  of  administra- 
tion. His  duties  and  powers  as  commander-in-chief  are 
the  same  they  would  be  were  he  otherwise  nothing  but 
a  common  citizen.  So  that  the  question  of  the  powers 
of  the  president  as  ex  officio  at  the  head  of  the  army 
and  navy,  is  to  be  determined  by  the  simple  definition 
of  the  powers  pertaining  to  the  office  of  commander-in- 
chief.    Suppose,  then,  that  the  lieutenant-general  could 

1  Congressional  Globe  1861-2,  March  i,  1862. 
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become  the  captain-general  or  commander-in-chief, 
instead  of  the  presidential  incumbent,  could  it  be  said 
of  him,  that  he  was  invested  with  the  war-making 
power  ?  that  he  could  direct  and  control  the  army  and 
navy  of  the  tTnited  States  as  he  pleased?  that  he  was 
not  subject  to  the  direction  or  control  of  congrisss  ?  that 
the  only  power  they  could  exercise  over  him  would  be  in 
withholding  supplies,  or  making  no  provisions  for  levy- 
ing troops?  The  people  of  the  United  States  have 
invested  no  commander-in-chief  with  such  powers,  to 
override  their  will  as  expressed  through  congress,  in  the 
laws  by  them  enacted.  The  President  of  the  United 
States,  as  commander-in-chief  of  the  army  and  navy,  is 
as  limited  in  his  authority  as  would  be  any  other  com- 
mander-in-chief;  he  is  as  much  subject  to  legislative 
direction  and  control,  as  any  other  person  occupying 
that  position  would  be.  It  is  to  be  remembered  that 
the  powers  and  duties  p6rtain  to  the  office  of  commander- 
in-chief  ;  not  to  the  person  holding  the  office ;  not  to 
any  other  office  he  may  possess ;  or  to  any  other  dutiei' 
and  powers  incident  to  such  other  office.  The  authority^ 
of  the  president  to  proclaim  martial  law,  or  to  suspend' 
the  writ  of  habeas  corpus,  or  any  other  civil  process,  ■ 
depends  upon  the  same  exigencies  as  would  authorize 
any  other  person  holding  the  office  of  commander-in- 
chief  to  do  so.  For  be  it  remembered  that  when  the 
president  assumes  the  authority  to  proclaim  martial,  and 
saspend  civil  law,  he  acts  in  virtue  of  the  authority  of 
his  military,  and  not  of  his  civil  office.  Therefore,  the 
power  of  the  president  to  suspend  the  writ  of  habeas 
corpus  would  be  justified,  when,  and  to  the  extent,  that 
the  exigency  duties  of  his  military  office  require  that  it 
should  be  suspended.  To  attempt  to  go  beyond  this 
necessity  as  a  military  commander,  is  to  usurp  power; 
and,  consequently,  to  act  without  authority. 

§  441.  The  power  to  proclaim  martial  law  is  one  of 
the  war  powers,  and  is  to  be  resorted  to  only  when  the 
safety  and  welfare  of  the  public  require  it.  The 
language  of  the  constitution  is,  "  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  suspended  unless, 
when  in  case  of  rebellion  or  invasion,  the  public  saftey 
may  require  it."  This  supposes  the  presence  of  a  force 
which  can  be  resisted  only  by  military  power.  It  sup- 
poses a  danger,  to  the  removal  of  which  civil  authority 
is  not  adequate ;  and,  therefore,  it  should  not  be  permit- 
ted to  defeat  the  end  of  government  by  the  assertion  of 
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authority  it  could  not  execute.  Now  this  danger  may- 
be present,  and  yet  be  of  such  a  character,  that  con- 
gress can  both  ascertain  the  fact  of  its  existence,  and 
provide  for  the  remedy  by  its  ordinary  course  of  legisla- 
tion. It  may  be  a  danger  that  pervades  the  entire 
country,  both  in  the  presence  and  in  the  absence  of  the 
military  arm  of  the  government.  The  very  danger  may 
be  in  the  disloyalty  of  those  intrusted  with  the  adminis- 
tration of  civil  authority.  The  courts  armed  with 
judicial  powers,  maybe  composed  of  persons  unfriendly 
to  the  government :  and  this  condition  of  things  may 
pervade  a  large  extent  of  country,  so  that  the  authority 
which  should  aid  in  the  enforcement  of  civil  law,  may 
be  used  to  overthrow  the  government.  In  cases  of  this 
character,  the  authority  to  suspend  the  writ  of  habeas 
,  corpus,  would  be  more  properly  exercised  by  congress, 
as  eiwessing  the  will  of  the  nation,  looking  to  its  pros- 
pective dangers,  and  the  means  of  providing  against 
tbftm.  But  where  the  danger  is  local,  is  in  the  presence 
of  ih&  army,  and  threatens  to  interfere  with  its  effic- 
iency ;twhere  it  is  immediate  and  cannot  be  averted 
except  by  prompt  and  decisive  action  ;  when  there  is  no 
time  to  consult  the  legislature,  in  short,  where  from  the 
necessity  of  the  case,  it  must  be  left  to  the  discretion  of 
the  commander,  then  he  not  pnly  has  the  authority,  but 
it  is  his  duty,  if  need  be,  to  suspend  the  writ  of  habeas 
corpus,  and  all  other  civil  processes,  that  the  military 
power  may.be  used  to  save  the  army  and  government 
from  defeat  and  overthrow. 

S  442.  Mr.  Sumner  of  Massachusetts,  in  the  United 
States  Senate  held  the  true  doctrine.  Said  he,  "  there 
are  senators  who  claim  these  vast  war  powers  for  the 
president  and  deny  them  to  congress.  The  president,  it 
is  said,  ascommander-in-chief,  may  seize,  confiscate,  and 
liberate,  under  the  rights  of  war ;  but  congress  cannot 
direct  these  things  to  be  done.  Where  is  the  limitation 
upon  congress?  Bead  the  text  of  the  constitution,  and 
you  will  find  its  powers  as  vast  as  all  the  requirements 
of  war.  There  is  nothing  which  may  be  done  anywhere 
under  the  rights  of  war  which  may  not  be  done  by  con- 
gress. I  do  not  mean  to  question  the  powers  of  the 
president  in  his  sphere,  or  of  any  military  commander  in 
his  department.  But  I  claim  for  congress  all  that  belongs 
to  any  government,  in  the  exercise  of  the  rights  of  war ; 
I  mean  for  an  act  of  congress  passed  according  to  the 
requirements  of  the  constitution,  by  both  houses,  and 
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approved  by  the  president.  The  government  of  the 
United  States  appears  most  completely  in  an  act  of 
congress.  Therefore  war  is  declared,  armies  are  raised, 
rules  concerning  captures  are  made,  and  all  articles  of 
war  regulating  the  conduct  of  war  are  established  by 
act  of  congress.  It  is  by  the  act  of  congress  that  the  war 
powers  are  at  all  put  in  motion ;  when  once  put  in  motion, 
the  president  must  execute  them.  But  he  is  only  the 
instrument  of  congress  under  the  constitution.  It  is 
true  the  president  is  commander-in-chief:  but  it  is  for 
congress  to  make  all  laws  necessary  and  proper  for  car- 
rying into  execution  his  powers,  so  that  according  to 
title  very  words  of  the  constitution,  his  powers  depend 
upon  congress  which  may  limit  or  enlarge  them  at 
pleasure."  ^ 

S  443.  During  the  discussions  respecting  the  war 
powers  of  the  president  and  of  congress,  some  ,spoke 
of  the  constitution  as  being  suspended ;  that  is,  of  its 
authority  as  being  in  abeyance  during  the  continuance 
of  the  war,  and  the  maintenance  of  martial  au^ority 
over  certain  sections  of  the  country.  This  lai^age 
tended  to  beget  erroneous  ideas  respecting  the  authority 
of  the  constitution.  The  constitution  is  as  really  the 
supreme  law  of  the  nation  during  the  prevalence  of 
war,  as  in  the  time  of  peace.  It  is  in  itself  an  ordi- 
nance of  government ;  that  is,  an  ordinance  instituting 
a  government  for  the  nation  in  times  of  war  as  well  as 
in  times  of  peace.  It  contemplates  war  and  peace.  It 
provides  for  the  exercise  of  war  powers  in  times  of  war, 
as  fuUy  as  for  the  exercise  of  peace  powers  in  times  of 
peace.  It  is  as  explicit  in  defining  the  duties  and 
powers  of  the  government  to  be  exercised  and  adminis- 
tered at  the  one  time  as  at  the  other.  Oo.ngress  is 
acting  as  constitutionally  in  declaring  war,  and  in 
making  all  necessary  provisions  for  carrying  it  on,  as 
when  it  is  laying  and  collecting  taxes,  coining  money, 
or  establishing  post-oflfices  and  post-roads,  or  exercising 
any  other  of  the  peace  powers  of  the  constitution.  The 
president,  in  exercising  the  duties  and  powers  of  com- 
mander-in-chief, at  the  head  of  the  army  and  navy,  is 
as  really  a  constitutional  officer  of  the  government, 
engaged  in  the  discharge  of  his  constitutional  duties, 
and  in  the  exercise  of  his  constitutional  powers,  as  when 
he  is  sending  his  message  to  congress,  approving  of  the 
laws  passed  by  it,  or  discharging  any  other  civil  duty 

1  In  U.  S.  Senate,  June  27, 1862. 
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imposed  upon  Mm.  The  constitution  contemplates  the 
possible  existence  of  war  with  all  its  stem  realities;  and 
provides  for  an  administration  of  authority  under  its 
provisions  suited  to  such  exigencies.  In  times  of  peace, 
congress  is  expected  to  exercise  only  the  peace  powers  j 
except,  perhaps,  so  far  as  it  may  be  necessary  to  provide 
against  the  accident  of  war,  by  making  ready  for  it 
whenever  it  may  come.  In  times  of  peace,  the  presi- 
dent is  the  simple  executive  and  presidential  head  of 
the  nation ;  having  little  occasion  to  exercise  his  military 
powers  as  commander-in-chief.  In  times  of  peace,  the 
citizen  is  to  be  secure  in  the  enjoyment  of  his  civil 
liberty  and  rights,  according  to  the  established  forms 
and  usages  of  law.  But  the  constitution  contemplates 
the  possibility  of  a  state  of  public  danger  arising 
from  the  presence  of  a  foreign  or  domestic  foe,  which 
may  render  it  expedient  to  suspend  the  writ  of  habeas 
corpus,  and  hold  in  custody  those  who  are  deemed  to  be 
dangerous  to  the  public  peace  and  security,  without  the 
presence  of  an  authority  to  inquire  into  the  legality  of 
their  detention.  It  contemplates  the  necessary  suspen- 
sion, for  the  time  being  and  in  particular  localities,  of 
the  civil  functions  of  the  government,  that  the  martial 
powers  of  the  same  may  be  efficiently  exercised,  for  the 
security  and  welfare  of  the  nation.  But  that  the  martial 
powers  may  be  exercised,  when,  in  the  judgment  of  the 
proper  authorities  it  becomes  necessary  for  the  safety 
of  the  nation,  is  as  really  in  accordance  with  the  pro- 
visions of  the  constitution,  as  is  the  exercise  of  the  civil 
poAvers  in  times  of  peace.  But  the  proper  authority  to 
determine  when  and  where  any  portion  of  the  nation 
shall  be  under  martial  rule,  is  to  be  found  in  congress, 
in  which  the  nation  itself  is  ever  present  to  exercise  its 
judgment  and  declare  the  law.  It  is  proper,  however, 
that  the  commander  of  the  army  should  suspend  the 
operations  of  the  civil,  by  substituting  the  martial, 
powers  of  the  constitution  whenever,  for  the  time  being, 
the  safety  of  the  army  and  of  the  state  requires  that  the 
operations  of  the  army  should  not  be  interfered  with  by 
the  obtrusion  of  civil  process.  These  occasions  may 
be  denominated  the  exigencies  of  war ;  and  the  powers 
thus  exercised,  "  the  exigency  powers." 

S  444.  The  power  of  the  president  to  suspend  the  writ 
of  habeas  corpus  was  called  in  question  by  Chief  Justice 
Taney,  during  the  progress  of  the  civil  war  in  the 
United  States.    Orders  had  been  issued  by  the  presi- 
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dent  to  military  commanders  in  various  sections  of  the 
country  to  suspend,  if  necessary,  the  writ  of  habeas 
corpus  within  the  limits  of  their  respective  commands. 
The  military  commander  of  the  district  of  Pennsylvania 
and  Maryland  had  caused  to  be  arrested,  as  dangerous 
to  the  peace  and  security  of  the  nation,  one  Merryman. 
A  writ  of  habeas  corpus  was  issued  to  bring  him  before  the 
chief  justice.  The  officer  refused  to  obey  the  writ.  In 
concluding  his  remarks  upon  the  subject,  Chief  Justice 
Taney  says :  "  The  documents  before  me  show  that  the 
military  authority  in  this  case  has  gone  far  beyond  the 
suspension  of  the  privilege  of  the  writ  of  habeas  corpus. 
It  has,  by  force  of  arms,  thrust  aside  the  judicial  author- 
ities and  officers  to  whom  the  constitution  has  confided 
the  power  and  duty  of  interpreting  and  administer- 
ing the  laws,  substituted  military  government  in  its  place, 
to  be  administered  and  executed  by  military  officers. 
There  was  no  danger  of  any  obstruction  or  resistance  to 
the  action  of  the  civil  authorities,  and  therefore  no  reason 
whatever  for  the  interposition  of  the  military.  And 
yet,  under  these  circumstances,  a  military  officer  sta- 
tioned in  Pennsylvania,  without  giving  any  information 
to  the  district  attorney,  and  without  any  application  to 
the  judicial  authorities,  assumes  to  himself  the  judicial 
power  in  the  district  of  Maryland,  undertakes  to  decide 
what  constitutes  the  crime  of  treason  or  rebellion,  what 
evidence  is  sufficient  to  support  the  accusation  and  jus- 
tify the  commitment ;  and  commits  the  party  without 
even  a  hearing  before  himself,  to  close  custody  in  a 
strongly  garrisoned  fort,  to  be  thdre  held,  it  would  seem 
during  the  pleasure  of  those  who  committed  him.  I 
have  exercised  all  the  power,  which  the  constitution  and 
laws  confer  on  me,  but  that  power  has  been  resisted  by  a 
force  too  strong  for  me  to  overcome.  It  is  possible  that 
the  officer,  who  has  incurred  this  grave  responsibility, 
may  have  misunderstood  his  instructions,  and  exceeded 
the  authority  intended  to  be  given  him.  I  shall  there- 
fore order  all  the  proceedings  in  this  case,  with  my 
opinion,  to  be  filed  and  recorded  in  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland,  and 
direct  the  clerk  to  transmit  a  copy  under  seal,  to  the 
President  of  the  United  States.  It  will  then  remain  for 
that  high  officer,  in  fulfillment  of  his  constitutional  obli- 
gation, t(3  take  care  that  the  laws  be  faithfully  executed, 
to  determine  what  measures  he  will  take  to  cause  the 
civil  process  of  the  United  States  to  be  respected  and 
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enforced." '  The  late  chief  justice  overlooked  the  fact, 
that  this  order  of  the  president  was  issued  to  these 
military  commanders  at  the  time  when  civil  war  had 
been  inaugurated,  pervading  the  territory  where  this 
arrest  was  made,  and  involving  the  existence  of  a  civil 
government  loyal  to  the  nation ;  when  the  rebel  hosts 
^vere  marching  upon  the  capital  of  the  nation  to  capture 
it,  and  to  overthrow  the  government;  and  when,  in 
obedience  to  the  call  of  the  president,  the  loyal  forces 
marching  to  its  defense,  in  passing  through  the  city 
of  Baltimore,  were  met  by  the  citizens  of  Maryland, 
attacked  in  the  streets,  their  progress  obstructed,  and 
their  blood  shed;  when  the  civil  authorities  of  Maryland 
either  could  not  or  would  not  interpose  to  prevent  such 
interruption ;  when  for  days  after,  the  loyal  men  of  the 
north  and  east  were  not  permitted  to  pass  through, 
the  city  on  their  way  to  defend  the  national  capital 
from  the  insurgent  army;  and  the  only  direct  route  to 
Washington  through  Maryland  remained  closed  to  the 
transportation  of  troops  loyal  to  the  government,  until 
it  was  opened  by  the  martial  authority  of  the  nation. 
The  chief  justice  overlooked  the  fact  that  Maryland,  as 
a  state  was  saved  from  going  bodily  into  secession  by 
the  arrest  of  the  members  of  its  legislature ; — that  had 
it  not  been  for  the  loyalty  of  her  governor,  Maryland 
would  have  early  placed  herself,  in  company  with  the 
gulf  states,  in  open  rebellion  against  the  authority  of 
the  nation ;  —  that  treason  was  popular  in  Maryland, 
and  loyalty  was  contemned  and  despised;  —  that  the 
civil  authorities  of  Maryland  were  plotting  with  rebels, 
a,nd  with  the  rebel  authorities  south,  to  take  the  state 
out  of  the  union.  In  rebel  parlance,  she  was  called 
"  my  Maryland."  The  exigencies  of  war  were  upon  the 
nation  at  the  time  the  president  issued  his  order  to 
the  military  commanders  to  proclaim  martial  law,  if 
deemed  necessary,  in  their  several  departments.  The 
time  of  danger  contemplated  by  the  constitution,  when 
the  civil  should  yield  to  the  martial  administration  of 
authority,  was  in  the  midst  of  the  nation ;  and  nothing 
but  the  firm,  loyal,  prompt  and  effectual  action  of  the 
president  as  commander-in-chief,  saved  the  nation  from 
utter  overthrow.  The  authority  given  by  the  constitu- 
tion to  suspend  the  privileges  of  the  writ  of  habeas 
corpus,  was  designed  to  be  exercised  on  just  such  occa- 
sions as  those  which  called  for  the  military  order  of  the 

1  Law  Reporter,  June,  1861. 
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president;  and  its  exercise  was  as  constitutional  as 
the  exercise  of  civil  authority  in  times  of  peace.  The 
thrusting  aside  of  the  judicial  and  civil  authorities  of 
Maryland,  in  the  emergency  then  upon  the  nation,  was 
a  constitutional  act,  exercised  in  the  sound  discretion  of 
the  officer  in  whom,  by  the  constitution,  the  authority 
was  reposed. 

§  445.  Upon  principle,  it  would  seem  that  the  com- 
mander of  a  military  district  would  be  justified  in  the 
interruption  of  the  course  of  civil  administration  only 
in  cases  of  necessity;  and  then  only  to  the  extent  neces- 
sary. If  the  emergency  be  such  only  as  that  the  course 
of  civil  administration  is  adequate  to  its  demands,  there 
is  no  reason  for  the  interference  of  military  authority. 
But  if  the  danger  be  so  pressing  that  it  will  not  admit 
of  the  delay  incident  to  civil  proceedings ;  or  if  the  civil 
authorities  are  disloyal,  and  will  aid  the  enemies  of  the 
government  rather  than  the  government,  then  the  com- 
mander-in-chief will  be  justified  in  resorting  to  the 
martial  powers  of  the  nation.  Thus,  at  Ifew  Orleans, 
when  the  civil  authorities  attempted  to  obtrude  civil 
process  to  the  embarrassment  of  military  operations  in 
the  face  of  the  public  enemy,  the  proclamation  of  mar- 
tial law  by  General  Jackson,  for  the  time  being,  had 
its  justification  in  the  necessity  of  the  case.  Martial 
law  and  success,  or  civil  rule  and  ruiu,  seemed  to  be  the 
alternatives.  "  When  martial  law  is  proclaimed  under 
circumstances  of  assumed  necessity,  the  proclamation 
must  be  regarded  as  the  statement  of  existing  facts,  and 
not  as  the  creation  of  the  facts ;  as  in  a  beleaguered 
city,  the  state  of  siege  lawfully  exists  because  the  city 
is  beleaguered ;  and  the  proclamation  of  martial  law  in 
such  case  is  only  notice  and  authentication  of  the  fact, 
that  civil  authority  has  been  suspended  of  itself  by 
force  of  circumstances,  and  that  by  the  same  force  of 
circumstances  the  military  power  has  devolved  upon 
it." '  In  the  states  of  continental  Europe,  the  4tat  de 
sQge,  which  corresponds  with  the  suspension  of  the 
haieas  cor;pus,  or  with  martial  law,  is  regulated  by. per- 
manent law.  In  France  it  is  defined  to  be  "  a  measure 
of  public  security,  which  temporarily  suspends  the 
empire  of  the  ordinary  laws  in  one  or  more  cities  in  a 
province,  or  in  an  entire  country ;  and  then  considers 
them  subject  to  the  laws  of  war."  ^    So  by  the  constitu- 

1  Opinions  of  Attorneys  General,  vol.  8,  p.  373. 

2  Boulllet  Dictlonalre  des  Sciences,  <S;o.,  p.  622. 
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tion  of  the  14th  of  January,  1852,  as  modified  by  the 
senatus  consultus,  reestablighing  the  imperial  dignity, 
"  the  emperor  has  the  right  to  declare  a  state  of  siege — 
6tat  de  sUg.e — in  one  or  more  departments,  subject  to  a 
reference  to  the  senate  with  the  least  possible  delay."  ' 
It  provides  that  the  state  of  siege  can  only  be  declared 
in  cases  of  imminent  peril,  for  the  internal  or  external 
security ;  and  that  the  national  assembly  can  alone 
declare  it^  except  that  the  president  of  the  republic 
may  declare  it  during  the  prorogation  of  the  assembly, 
subject,  in  grave  cases,  to  immediately  convening  the 
assembly.  ^ 

§  446.  The  power  to  declare  war  would  of  itself  have 
carried  with  it,  by  necessary  implication,  all  the  other 
powers  necessary  and  proper  for  carrying  it  on,  without 
the  particular  enumeration  of  subjects  which  immedi- 
ately follows  this  clause.  Especially  is  this  the  case 
when  it  is  considered,  that  the  enumerations  of  the 
eighth  section  are  rather  enumerations  of  subjects  than 
of  particular  powers.  The  subject  of  war  with  foreign 
powers  is,  by  the  constitution,  committed  to  the  juris- 
diction of  the  general  government ;  and,  consequently, 
all  powers  necessarily  connected  therewith.  But  to 
place  beyond  question  the  authority  of  the  general  gov- 
ernment over  the  whole  subject,  the  further  enumera- 
tion of  subjects  was  made.  The  power  to  grant  letters 
of  marque  and  reprisal,  although  incident  to  the  power 
to  declare  and  make  war  may,  nevertheless,  be  exercised 
as  a  measure  of  peace,  to  prevent  the  necessity  of 
resorting  to  war.  The  law  of  nations  authorizes  the 
sovereign  or  government' whose  subject  has  been  injured 
by  the  depredations  of  a  foreign  potentate  or  state,  or 
the  subjects  thereof,  to  grant  to  the  injured  party  this 
mode  of  redress,  where  justice  has  been  denied  him  by 
the  state  to  which  the  party  doing  the  injury  belongs. 
Letters  of  marque  signify  the  passing,  or  the  authority 
to  pass,  the  boundaries  of  the  offending  state,  in  order  to 
make  reprisal  by  seizing  the  persons  or  goods  of  the 
subjects  of  such  offending  state,  wherever  they  may  be 
found,  until  satisfaction  for  the  injury  is  made.  This 
right  is  granted,  because  the  delay  of  making  war  may 
sometimes  be  detrimental  to  individuals  who  have  suf- 
fered by  such  depredations ;  and  this  method  is  resorted 
to  to  enable  them  to  obtain  speedy  justice.'    The  prin- 

I  Tripler,  Code  Politique,  p.  389. 

a  Tripler,  mm-a ;  see  Lawrence,  Wheat.,  p.  521  and  notes. 

3  See  1  Bl.  Com.,  258-260. 
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eiple  involved  is  that  of  authorizing  the  injured  party 
to  take  the  remedy  into  hi§  own  hands,  and  that  the 
government  will  be  responsible  for  the  consequences. 

S  447.  The  whole  subject  of  exercising  war  power  is 
committed  to  the  exclusive  jurisdiction  of  congress. 
Thus,  it  is  authorized  to  make  rules  concerning  captures 
on  land  and  water,  committing  the  admiralty  jurisdic- 
tion of  the  nation  to  the  general  government  exclusively. 
The  power  to  raise  and  support  armies  is  unlimited, 
except  as  to  the  duration  of  the  appropriations.  That 
is,  the  house  of  representatives  is  renewed  every  two 
years,  by  members  fresh  from  the  people,  and  newly 
instructed  in  their  wishes,  therefore  they  are  not  to 
be  bound  by  appropriations  made  for  the  support  of 
the  army  for  a  period  longer  than  the  official  term  of  the 
members  making  the  appropriations.  Thus,  if  one  con- 
gress had  unnecessarily  increased  the  army,  and  had 
made  provision  for  its  support  and  maintenance,  the 
next  congress'  can  continue  the  appropriations,  or  not, 
as  they  think  proper.  By  this  means  the  unlimited 
power  to  raise  and  support  armies  is  sufficiently  within 
the  control  of  the  people ;  and  their  maintenance 
depends  upon  new  appropriations  to  be  made  every  two 
years.  Congress  is  also  to  provide  and  maintain  a  navy ; 
that  is,  the  subject  of  providing  and  continuing  a 
sufficient  naval  force  for  national  exigencies  belongs 
exclusively  to  congress,  and  its  authority  over  the  whole 
subject  is  as  unlimited  as  sovereignty  can  grant.  Con- 
gress has  the  power  of  prescribing  the  rules  by  which 
the  land  and  naval  forces  are  to  be  governed ;  and  also 
to  make  such  provisions  as  they  please  for  calling  forth 
the  militia  for  any  purpose  for  which  the  military  may 
become  necessary ;  that  is,  either  to  execute  the  laws, 
to  suppress  rebellion,  or  to  repel  invasion.  It  is  also 
^  authorized  to  provide  for  organizing,  arming  and  disci- 
plining the  militia;  and  also  for  governing  such  portion 
of  them  as  are  employed  in  the  service  of  the  United 
States. 

S  448.  Congress  shall  have  power  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over  such  district  — 
not  exceeding  ten  miles  square  —  as  may,  by  cession  of 
particular  states  and  the  acceptance  of  congress,  become 
the  seat  of  government  of  the  United  States ;  and  shall 
have  power  to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the  state 
in  which  the  same  shall  be,  for  the  erection  of  forts 
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magazines,  arsenals,  dock-yards,  and  other  needful 
buildings ;  and  shall  have  power  to  make  all  laws  which 
shall  be  necessavy  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers.  By  the  operations  of  this 
clause,  congress  becomes  the  legislature  of  the  District 
of  Columbia,  for  all  purposes  of  internal  police  admin- 
istration, and  the  authority  of  the  general  and  state 
government  are  united  in  the  general  government.  This 
was  deemed  necessary  to  avoid  conflicts  -which  might 
arise  between  the  local  authorities  of  any  state,  and  the 
authorities  of  the  nation.  In  the  exercise  of  the  powers 
requisite  for  the  protection  of  local  and  domestic  inter- 
ests, and  for  the  administration  of  law  to  local  and 
domestic  relations,  congress  has  hitherto  found  it 
impracticable  to  enter  into  the  details  of  such  legisla- 
tion ;  and  has  generally  supplied  this  local  necessity  by 
adopting  the  local  laws  of  the  state  from  which  the  par- 
ticular territory  was.  taken,  as  the  law  of  such  territory, 
by  reenacting  it  for  such  territory.  In  doing  .this  it 
has  made  such  alterations  or  modifications  of  the  state 
laws  as  it  thought  proper,  and  then  provided  for  the 
administration  thereof  by  national  authority. 

S  449.  Congress  shall  have  power  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers — meaning  the  powers 
pertaining  to  the  subjects  enumerated  in  the  eighth 
section — and  all  other  powers  vested  by  this  constitution 
in  the  government  of  the  United  States,  or  in  any 
department  thereof.  By  the  provisions  of  this  clause, 
congress  is  vested  with  sovereign  legislative  authority 
over  the  enumerated  subjects,  committed  by  the  consti- 
tution, to  the  jurisdiction  of  the  general  government,  or 
to  any  department  thereof ;  so  that  whatever  legislation 
may  be  necessary  to  the  exercise  of  plenary  authority 
over  any  enumerated  subject  committed  to  the  jurisdic- 
tion of  the  general  government,  congress  has  the  express 
authoritj'-  of  the  constitution  to  supply..  Thus,  congress 
shall  have  power  to  regulate  commerce  with  foreign 
nations,  &c.,  and  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  such 
power.  Congress  shall  have  power  to  provide  and 
maintain  a  navy ;  and  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  such 
power.  The  president  shall  be  commander-in-chief  of 
the  army  and  navy  of  the  United  States  ;  and  congress 
shall  have  power  to  make  all  laws  which  shall  be  neces- 

34 
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sary  aiiid  proper  to  carry  into  execution  such  power. 
The  judicial  power  of  the  United  States  shall  be  vested 
in  one  supreme  court  and  in  such  infeyor  courts  as  the 
congress  may  from  time  to  time  ordain  and  establish ; 
and  congress  shall  have  power  to  make  all  laws  neces- 
sary and  proper  for  carrying  to  execution  such  power. 
Thus  this  eighteenth  clause  of  the  eighth  section  of  the 
first  article  of  the  constitution  gives  to  congress  express 
authority  to  legislate  to  any  extent  that  legislation  may 
be  necessary  in  administering  the  sovereign  authority 
of  the  nation  in  respect  to  all  subjects  committed  to  the 
jurisdiction  of  the  general  government.  Under  this 
clause,  much  that  has  been  classed  as  belonging  to  the 
implied  power  of  the  constitution  is  expressly  granted. 
In  truth,  under  its  just  operation,  there  is  little  left  to 
implication. 


CHAPTER  XIV. 

PROHIBITIONS  AND  KBSTEIOTIONS. 

g  450.  Sections  nine  and  ten  of  the  first  article  are 
made  up  of  prohibitions  and  restrictions  imposed  upon 
the  general  government,  and  also  upon  the  state  gov- 
ernments. These  prohibitions  and  restrictions  of  power 
become  important  as  manifesting  the  understanding  of' 
those  who  framed  and  adopted  the  constitution,  as  to 
the  extent  of  powers  otherwise  supposed  to  be  granted. 
For  it  is  a  plain  proposition,  that  there  existed  no 
occasion  to  limit  or  restrict  the  exercise  of  powers  not 
granted ;  and  the  form  of  prohibition  implies  that  those 
making  it,  deemed  it  to  be  necessary.  Thus,  the  first 
clause  of  the  ninth  section  of  the  first  article  of  the 
constitution  provides,  that  the  migration  or  importation, 
of  such  persons  as  any  of  the  states  now  existing  shall 
think  proper  to  admit,  shall  not  be  prohibited  by  the 
congress  prior  to  the  year  oue  thousand  eight  hundred 
and  eight ;  but  a  tax  or  duty  may  be  imposed  on  such 
importation  not  exceeding  ten  dollars  for  each  person. 
Unless  the  authority  to  prohibit  the  migration  or  import- 
ation of  persons  into  the  country  had  been  conferred 
upon  congress  by  the  constitution,  there  was  no  occa- 
(sion  for  inserting  such  prohibition.  The  only  authority 
conferred  upon  congress  touching  the  subject  of  the 
migration  and  of  the  importation  of  persons,  is  to  be 
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found  in  the  third  clause  of  the  eighth  section  of  the 
first  article,  taken  in  connection  Avith  the  eighteenth 
clause  of  the  same  section.  Thus,  congress  shall  have 
power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes ; 
and  shall  have  power  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  such 
power.  The  construction  put  upon  this  provision  of 
the  constitution  by  the  inhibitions  of  the  first  clause 
of  the  ninth  section,  imports  that,  according  to  the 
understanding  of  those  who  framed  and  adopted  the  con- 
stitution, congress  had  full  authority  over  the  subject 
of  intercourse  between  the  United  States  and  foreign 
nations ;  and  also  between  the  several  states,  extending 
to  the  migration  from  state  to  state;  and  also  to  the 
importation  of  persons  from  abroad,  into  the  United 
States.  The  migration  of  persons  has  reference  to  the 
right  to  pass  from  state  to  state  within  the  union ; 
while  the  importation  of  persons  has  reference  to  bring- 
ing them  in  from  abroad.  This  prohibition  extended 
only  for  the  term  of  twenty  years;  so  that  after  the 
year  eighteen  hundred  and  eight,  congress  had  plenary 
authority  over  the  whole  subject,  and  still  has.  In 
short,  the  prohibitions  of  the  ninth  section  imply,  that 
in  the  dpinion  of  the  authors  of  the  constitution,  the 
whole  authority  upon  those  subjects  was  conferred  upon 
congress.  It  is  not  to  be  denied  that  the  persons  men- 
tioned in  this  first  clause  of  the  ninth  section,  were 
supposed  to  be  slaves ;  and  that  the  effect  of  this  prohi- 
bition was  to  permit  the  continuance  of  the  slave  trade 
in  the  United  States  for  the  term  of  twenty  years. 
That  is,  the  general  government  had  no  authority  to 
prohibit  the  importation  of  slaves  into  the  United 
States  prior  to  eighteen  hundred  and  eight ;  nor  had  it 
authority  over  the  coastwise  and  interstate  trade  in 
slaves  prior  to  that  time.  But  as  soon  as  that  limitation 
of  the  power  of  the  general  government  ceased,  the 
subject  of  the  foreign  and  domestic  slave  trade  was 
entirely  within  the  legal  control  of  congress,  and  the 
traffic  in  slaves  carried  on  between  the  slave-breeding 
and  the  planting  states,  could  have  been  prohibited  at 
any  time  thereafter. 

S  451.  This  prohibition  was  a  compromise  between 
the  friends  of  the  union,  and  the  people  of  certain 
states,  who  refused  to  become  members  of  the  proposed 
union  unless  the  right  to  bring  in  slaves  from  abroad 
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for  a  limited  time,  was  conceded  to  the  states.  The 
ptiblio  sentiment  of  the  nation  was  against  this.  But 
this  concession  seemed  the  only  alternative  to  the  forma- 
tion of  a  national  government,  which  would  ultimately 
have  authority  over  the  whole  subject.  The  accusation 
sometimes  made  against  the  United  States,  that  by  this 
provision  they  legalized  for  twenty  years  an  act  which 
they  afterward  declared  piracy,  is  not  strictly  just.  It  is 
to  be  remembered  that  at  the  time  of  the  institution  of 
the  government,  each  state  exercised  authority  inde- 
pendent of  the  other,  because  there  wa^  no  organizd 
authority  to  supervise  its  political  action; — that  the 
people  of  the  several  states,  though  a  nation  in  fact, 
had  no  organized  government  to  represent  them  in  their 
national-  character  as  sovereign..  Therefore,  in  the  insti- 
tution of  the  general  government,  it  became  necessary 
to  exercise  a  spirit  of  concession  and  compromise  in  order 
to  come  to  some  basis  of  nnion  ;  and  while  the  general 
sentiment  of  the  nation  was  in  favor  of  the  immediate 
suppression  of  the  traffic  in  slaves,  there  were  certain 
states  which  would- not  agree  to  it,  and  place  themselves 
under  an  authority  with  power  to  enforce  such  regula- 
tion. To  insist  upon  such  condition  was  to  defeat  the 
whole.  Therefore,  patriotic  citizens  concluded  to  con- 
cede to  the  states  the  right  to  import  slaves  ^n to  the 
country  for  the  period  of  twenty  years,  when  they  would 
get  control  of  such  power ;  that  such  would  be  a 
wiser  policy  than  not  to  get  control  of  it  at  all.  They 
acted  upon  the  hypothesis,  that  it  was  better  to  begin 
with  little  even,  than  to  reject  all,  because  everything 
could  not  be  obtained  at  the  commencement.  But  after 
the  government  was  instituted,  congress  lost  no  time  in 
interdicting  the  traffic  in  slaves  as  far  as  its  power 
extended,  by  prohibiting  American  citizens  from  carry- 
ing it  on  between  foreign  countries ;  and  by  prospective 
legislation  it  abolished  the  whole  traffic  as  soon  as  the 
limitation  of  its  authority,  in  that  respect,  was  at  an  end. 
Mild  and  moderate  penalties  were  found  to  be  ineffect- 
ual, and  finally  the  slave  trade  was  declared  piracy,  and 
made  punishable  with  death.^ 

§452.  The  terms  "migration"  and  "importation"  are 
of  peculiar  significance  in  this  ninth  section  of  the  con- 
stitution. Slaves  were  an  article  of  commerce  between 
the  several  states ;  and  they  were  also  brought  in  from 
abroad.    The  clause  conferring  upon  congress  the  power 

1  Act  1820,  oh.  113. 
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to  regulate  commerce  with  foreign  nations  and  among 
the  several  states,  necessarily  included  the  power  to 
control  this  commerce  in  slaves,  not  only  from  abroad, 
but  also  among  the  states.  Hence,  the  prohibition. 
The  migration — that  is,  the  passing  from  place  to  place 
within  the  United  States  —  of  such  persons  as  any  of 
the  states  now  existing  shall  think  proper  to  admit,  shall 
not  be  prohibited  by  the  congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight.  ISov  shall  the 
importation — that  is,  the  bringing  in  from  abroad — of 
such  persons  as  any  of  the  states  now  existing  shall 
think  proper  to  admit,  be  prohibited  by  the  congress 
prior  to  the  year  one  thousand  eight  hundred  and  eight. 
The  purpose  of  this  provision  being  to  extend  to  the 
original  thirteen  states  the  right  to  supply  themselves 
with  slaves  either  from  abroad  or  from  the  neighboring 
states,  congress  always  had  the  power  over  this  subject 
except  as  to  the  original  thirteen  states.  That  is,  any 
of  the  states  then  existing,  had  a  right  to  be  permitted, 
under  this  restriction,  to  bring  into  their  jurisdiction 
slaves  from  any  quarter.  But  it  may  be  seriously 
questioned,  whether  Florida,  Alabama,  Louisiana,  Mis- 
sissippi, Tennessee,  Arkansas,  Missouri  or  Kentucky 
had  any  such  right.  They  were  not  then  existing  states. 
But  since  slavery  has  ceased  as  a  legal  condition  in  all 
of  the  states,  it  is  no  longer  a  question  of  any  impor- 
tance to  be  considered. 

S  453.  "  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  unless,  when  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it."  ^  The 
constitution  contemplates  a  state  of  peace  and  general 
security,  when  the  ordinary  functions  of  civil  govern- 
ment will  be  adequate  to  every  requirement.  But  it 
also  contemplates  a  condition  of  public  danger  when 
the  ordinary  functions  of  civil  government  will  not  be 
adequate  to  the  exigencies  of  the  times ;  when  the  civil 
administration  will  be  obliged  to  give  place  to  the  mar- 
tial administration  of  authority.  But  whether  the  civil 
or  military  authorities  administer,  the  authority  admin- 
istered is  the  same ;  the  end  sought  is  the  same ;  and  the 
government  administering  is  the  same.  It  is  only  a 
different  mode  of  administration,  suited  to  different 
circumstances.  In  times  of  peace,  all  presumptions  are 
in  favor  of  peace.  It  is  presumed  that  every  man  will 
obey  the  law ;  and  that  every  man  has  obeyed  the  law  ; 

»  Art.  1,  i  9,  Const.  U.  S. 
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and,  altbough  the  law  be  disregarded,  every  man  is  pre- 
sumed innocent  until  his  guilt  is  established.  Every 
subject  is  to  be  protected  in  the  enjoyment  of  his  natu- 
ral liberty  until  he  is  accused  of  some  delinquency ;  and 
then,  his  personal  liberty  can  be  interfered  with  only  by 
due  process  of  law.  When  arrested,  he  can  require  to 
be  informed  of  the  cause  of  his  arrest,  the  nature  of  the 
accusation,  and  demand  a  speedy  and .  impartial  trial. 
If  this  be  denied  to  him,  the  great  writ  of  liberty— the 
habeas  corpus — will  come  to  his  aid,  and  if  illegally  or 
unjustly  detained,  restore  him  to  liberty.  The  civil 
administration  of  government  i^  designed  for  peace.  It 
is  cautious,  deliberate,  formal,  exact,  and  governs  gen- 
erally by  silent,  unostentatious  authority.  It  orders 
and  is  obeyed  without  strife.  Its  power  is  the  voice 
of  authority  evidenced  by  the  peaceful  seal,  silent,  but 
potential.  In  the  institution  of  the  general  government, 
the  civil  department  was  intrusted  with  the  exercise 
of  the  civil  powers  in  time  of  peace.  When  no  danger 
threatened  by  invasion  from  without  or  rebellion  from 
within,  all  the  presumptions  in  favor  of  peace,  security 
and  innocence  were  to  continue.  The  silent  authority 
of  the  law  was  to  govern ;  and  no  person  was  to  be 
interfered  with  except  in  due  form  of  law.  The  consti- 
tution contemplates  this  condition  of  peace  as  the  natural 
and  ordinary  condition  of  the  nation,  especially  in  the 
internal  administration  of  its  authority.  AH  its  civil 
provisions  are  designed  to  apply  as  the  supreme  author- 
ity in  the  civil  administration  of  its  powers.  Then  it  is 
that  all  its  forms  of  administration  must  be  observed ; 
that  courts  of  justice  must  be  open  to  all  to  hear  their 
complaints ;  to  give  them  its  process ;  to  determine 
their  rights,  and  to  execute  the  judgments  of  the  law. 
Then  it  is  that  the  privilege  of  the  writ  of  Tiabeas  corpus 
cannot  be  suspended;  —  that  no  soldier  can  be  quar- 
tered in  any  house  without  the  consent  of  the  owner; — 
that  the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects  against  unreasonable  searches 
and  seizures,  cannot  be  violated ;  —  that  warrants  must 
be  issued  only  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  person  or  thing  to  be  seized  ;  — 
that  no  person  can  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  upon  presentment 
or  indictment  of  a  grand  jury,  &c.  All  these,  and 
many  other  provisions  of  the  constitution,  refer  to  the 
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civil  administration  of  authority  in  time  of  peace,  and 
are  supremely  binding  upon  government  and  people. 
But  the  civil  administration  of  authority  is  limited  to 
times  of  peace  and  public  security  incident  thereto; 
and  is  not  suited  or  designed  to  apply  to,  the  condi- 
tion of  war ;  when  it  is  said,  et  silent  inter  leges  arma; 
■when  civil  courts  are  shut,  and  the  voice  of  the  law  is 
silent ; — then  the  privileges  of  the  writ  of  habeas  corpus 
may  be  suspended,  because  the  public  safety  requires 
it ;  —  then  a  soldier  may  be  quartered  in  any  house  in  a 
manner  prescribed  by  law,  though  the  owner  thereof 
does  not  consent  thereto ; — then  persons  maybe  seized, 
their  houses  and  papers  may  be  searched,  without 
fornaal  warrants  supported  by  oath,  &c. ;  —  then  persons 
may  be  held  to  answer  for  capital  and  other  offenses 
without  presentment  or  indictment  by  grand  jury,  &c. 
^  S  454.  In  general,  it  is  a  principle  of  civil  administra- 
tion, that  the  law  can  only  take  notice  of  delinquencies 
which  have  already  occurred ;  can  only  punish  offenses 
committed ;  and  although  it  can,  in  certain  cases,  inter- 
fere to  prevent  injuries,  yet  such  is  not  the  general 
character  of  its  administration.  But  it  is  otherwise  in 
a  time  of  public  danger,  occasioned  by  the  presence  of  a 
rebellion  or  an  invasion  by  an  armed  force ;  when  the 
forms  of  law  are  discarded  ;  when  its  authority  is 
despised,  and  force  bears  sway;  —  then  all  the  civil 
presumptions  applicable  to  a  time  of  peace  and  quiet 
submission  to  the  authority  of  the  law  cease,  because 
the  condition  upon  which  the  presumptions  were  based 
have  ceased.  Then  men  were  presumed  to  be  obedient ; 
now  they  are  openly  in  rebellion;  —  then  they  were 
presumed  to  be  loyal ;  now  they  are  known  to  be  trai- 
torous ;  —  then  they  were  presumed  to  be  supporters  of 
the  public  authority ;  now  they  are  known  to  seek  its 
overthrow.  President  Ldstooln,  in  answer  to  a  letter  of 
May  19,  1863,  from  the  Hon.  Erastus  Ooening  and 
others,  inclosing  the  resolutions  of  a  public  meeting  held 
at  Albany,  N.  Y,,  on  the  16th  of  the  same  month,  presents 
the  subject  in  forcible  language:  "Ours,"  says  he,  "is  a 
case  of  rebellion — so  called  in  the  resolutions  before 
me  —  in  fact,  a  clear,  flagrant  and  gigantic  case  of 
rebellion;  and  the  provision  of  the  constitution  that 
'  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless  when,  in  cases  of  rebellion  or  invasion, 
the  public  safety  may  require  it,'  is  the  provision  which 
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specially  applies  to  our  present  case.  This  provision 
plainly  attests  the  understanding  of  those  -who  made 
the  constitution,  that  ordinary  courts  of  justice  are 
inadequate  to  cases  of  rebellion  —  attests  their  purpose, 
that  in  such  cases  men  may  be  held  in  custody,  whom 
the  courts,  acting  on  ordinary  rules,  would  discharge. 
Habeas  corpus  does  not  discharge' men  who  are  proved 
guilty  of  defined  crime ;  and  its  suspension  is  allowed 
by  the  constitution  on  purpose  that  men  maybe  arrested 
and  held  who  cannot  be  proved  to  be  guilty  of  defined 
crime,  '  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it.'  This  is  precisely  our 
present  case  —  a  case  of  rebellion,  wherein  the  public 
safety  does  require  the  suspension.  Indeed,  arrests  by 
process  of  courts,  and  arrests  in  cases  of  rebellion,  do 
not  proceed  altogether  upon  the  same  basis.  The  former 
is  directed  at  the  small  percentage  of  ordinary  and 
continuous  perpetration  of  crime;  while  the  latter  is 
directed  at  sudden  and  extensive  uprisings  against  the 
government,  which,  at  most,  will  succeed  or  fail  in  no 
great  length  of  time.  In  the  latter  case,  arrests  are 
made,  not  so  much  for  what  has  been  done,  as  for  what 
probably  would  be  done.  *  *  Of  how  little- valqe  the 
constitutional  provision  I  have  quoted,  will  be  rendfesgd, 
if  arrests  shall  never  be  made  until  defined  crimes  shall 
have  been  committed,  may  be  illustrated  by  a  few 
notable  examples :  Gen.  John  0.  Bkeckinkidge,  Gen. 
EOBBRT  E.  Lee,  Gen.  Joseph  E.  Johnston,  Gen.  John 
B.  Magkudee,  Gen.  Wm.  B.  Pkbston,  Gen.  Simon  B. 
BuoKNBR  and  Commodore  Fjranklin  Buchanan,  now 
occupying  the  very  highest  places  in  the  rebel  war 
service,  were  all  within  the  power  of  the  government 
since  the  rebellion  began,  and  were  nearly  as  well 
known  to  be  traitors  then  as  now.  Unquestionably,  had 
we  seized  and  held  them,  the  insurgent  cause  would 
have  been  much  weaker.  But  no  one  of  them  had  then 
committed  any  crime  defined  in  the  law." 

§  455.  During  the  early  part  of  the  civil  war  —  Feb- 
ruary, 14, 1862  —  the  subject  of  making  military  arrests 
was  transferred  to  the  war  department,  representing  the 
authority  of  the  president  as  commander-in-chief,  which 
department  in  issuing  an  executive  order  in  relation  to 
state  prisoners,  recited,  in  substance,  that  the  break- 
ing out  of  a  formidable  insurrection  based  on  a  conflict 
of  political  ideas,  being  an  event  without  precedent  in 
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the  United  States,  was  necessarily  attended  by  great 
confusion  and  perplexity  of  the  public  mind.  Disloyalty, 
before  unsuspected,  suddenly  became  bold,  and  treason 
astonished  the  world  by  bringing  at  once  into  the  field 
military  forces  superior  in  numbers  to  the  standing  army 
of  the  United  States;  —  that  every  department  of  gov- 
ernment was  paralyzed  by  treason ;  defection  appeared 
in  the  senate — in  the  house  of  representatives — in  the 
cabinet — in  the  federal  courts;  ministers  and  consuls 
returned  from  foreign  countries  to  enter  the  insurrec- 
tionary councils,  or  land  or  naval  forces ;  commanding 
and  other  officers  of  the  army  and  in  the  navy  betrayed 
the  counsels,  or  deserted  their  posts  for  commands  in  the 
insurgent  forces.  Treason  was  flagrant  in  the  revenue, 
and  in  the  post-office,  as  well  as  in  the  territorial 
governments  and.  in  the  Indian  reserves.  Not  only  gov- 
ernors, judges,  legislators  and  ministerial  officers  in  the 
states,  but  even  whole  states  rushed  one  after  another 
with  apparent  unanimity,  into  rebellion.  The  capital 
was  besieged,  and  its  connection  with  all  the  states 
cut  off.  Even  in  portions  Of  country  the  most  loyal, 
political  combinations  and'  secret  societies  were  formed 
farthering  the  work  of  disunion ;  while  from  motives  of 
diilloyalty  or  cupidity,  or  from  excited  passions  or  per- 
verted sympathies,  individuals  were  found  furnishing 
men,  money  and  materials  of  war  and  supplies  to  the 
insurgent  military  and  naval  forces.  Armies,  ships, 
fortifications,  navy-yards,  arsenals,  military  posts  and 
garrisons,  one  after  another  were  betrayed  or  abandoned 
to  the  insurgents.  Congress  had  not  anticipated,  and 
so  had  not  provided  for  the  emergency.  The  municipal 
authorities  were  powerless  and  inactive.  The  judicial 
machinery  seemed  as  if  it  had  been  designed  not  to 
sustain  the  government,  but  to  embarrass  and  betray  it. 
Foreign  intervention,  openly  invited  by  the  insurgents 
and  industriously  instigated  by  the  abettors  of  the 
insurrection,  became  imminent,  and  was  only  prevented 
by  the  practice  of  strict  and  impartial  justice,  with  the 
most  perfect  moderation  in  our  intercourse  with  nations. 
The  public  mind  was  alarmed  and  apprehensive,  though 
fortunately  not  distracted  or  disheartened.  In  this 
emergency  the  president  felt  it  his  duty  to  employ  with 
energy  the  extraordinary  powers  which  the  constitution 
confided  to  him  in  cases  of  insurrection.  To  the  extent 
it  seemed  necessary,  he  substituted  the  martial  for  the 

35 
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civil  powers  of  the  government,  that  he  might  avert 
the  public  danger.  ^ 

S  456.  In  time  of  war  or  rebellion,  when  the  danger 
is  present  in  the  midst  of  the  people,  and  when  the 
forms  and  rules  of  law  as  applicable  to  a  time  of  peace, 
can  be  made  an  instrument  of  danger,  rather  than  of 
security ;  when  force  must  repel  force,  and  the  machina- 
tions of  the  enemy  must  be  thwarted  by  the  seizure 
of  all  instruments  of  mischief,  of  whatever  character, 
and  wherever  found,  then  the  martial  administration 
of  authority  is  demanded,  and  the  obtrusion  of  civil 
authority  to  arrest  or  hinder  the  efficiency  of  the  mili- 
tary arm  must  not  be  permitted.  The  suspension  of 
the  privilege  of  the  writ  of  habeas  corpus  implies,  that 
in  time  of  rebellion  or  invasion,  when  the  public  safety 
requires  it,  the  civil  functions  of  government  are  to 
cease  to  any  extent  necessary  ;  and  that  those  charged 
with  the  exercise  of  this  power  are  to  determine  when 
that  necessity  occurs.^  It  is  to  be  remembered  that, 
tmder  the  constitution,  the  same  congress  which  exer- 
cises supreme  legislative  authority  in  time  of  peace, 
also  remains  supreme  in  time'  of  rebellion  or  war.  The 
same  executive  head  of  the  nation  in  time  of  peace, 
remains  the  head  of  the  nation  in  time  of  war.  In 
time  of  peace  he  executes  the  authority  of  the  nation 
by  due  process  of  law,  subject  to  the  supervision  of 
those  civil  tribunals  authorized  to  supervise  his  civil 
administration.  But  in  time  of  rebellion  or  war  he 
executes  the  same  authority  of  the  nation ;  not  civilly, 
as  the  executive  head  of  the  nation,  but  by  martial 
power,  as  the  commander-in-chief  and  military  head  of 

1  See  executive  order  in  relation  to  state  prisoners,  dated  War  Department, 
February  14, 1862. 

2  Opinion  of  Judge  Stewaet,  on  the  application  of  Senator  Pugh  to  the 
Circuit  Court  of  the  United  States  at  Cincinnati,  May  5,  1863,  for  a  -writ  of 
habeas  corpus,  to  bring  before  said  Circuit  Court  Clement  L.  Vallandigham, 
■who  had  been  arrested  by  order  of  Gen.  Burnslde,  and  ordered  for  trial  before 
a  court-martial.  Said  Judge  Stewart  :  "  Men  should  know  and  lay  the  truth 
to  heart,  that  there  is  a  course  of  conduct  hot  involving  overt  treason,  and  not 
Bubjeet,  therefore,  to  punishment  as  such,  which  nevertheless  Implies  moral 
guilt  and  a  gross  offense  against  the  country.  Those  who  live  under  the  pro- 
tection, and  enjoy  the  blessing  of  our  benignant  government  must  learn  that 
they  cannot  stab  its  vitals  with  impunity.  If  they  cherish  hatred  and  hostil- 
ity to  it,  and  desire  its  subversion,  let  them  withdraw  from  its  jurisdiction, 
and  seek  the  fellowship  and  protection  of  those  with  whom  they  are  in  sym- 
pathy. If  they  remain  with  us,  while  they  are  not  of  us,  they  must  be  subject 
to  such  course  of  dealing  as  the  great  law  of  self-preservation  prescribes  and 
Will  enforce.  And  let  them  not  complain  if  the  stringent  doctrine  of  miUtary 
necessity  should  flnd  them  to  be  the  legitimate  subjects  of  its  action.  I  have 
no  fear  that  the  recognition  of  this  doctrine  will  lead  to  any  invasion  of  the 

fiersonal  security,  or  personal  liberty  of  the  citizen.  It  is  rare  Indeed  that 
he  charge  of  disloyalty  will  be  made  on  Insufficient  grounds.  But  if  there 
should  be  an  occasional  mistake,  such  an  occurrence  is  not  to  be  put  in  com- 
petition with  the  preservation  of  the  nation ;  and  I  confess  I  am  but  little 
moved  by  the  eloquent  appeals  of  those  who,  while  they  Indignantly  denounce 
violation  of  personal  liberty,  look  with  no  horror  upon  a  despotism  as  unmiti- 
gated as  the  world  has  ever  witnessed," 
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the  nation  in  actual  war.  But  whether  the  president 
administer  the  authority  and  power  of  the  nation, 
either  as  chief  executive,  or  as  commander-in-chief,  he 
administers  in  virtue  of  the  authority  of  the  consti- 
tution, as  regulated  and  controlled  by  the  supreme 
legislative  authority  of  the  nation.  And  whether  he 
employ  the  civil  agencies  of  administration  in  times  of 
peace,  or  the  martial  agencies  in  times  of  rebellion  or 
war,  it  is  the  same  government,  administering  the  same 
authority,  according  to  the  forms,  and  in  the  manner, 
prescribed  by  the  people  themselves.  The  president  pro- 
claiming martial  law,  and  putting  on  the  robes  of  power 
as  commander-in-chief,  when  the  presence  of  rebellion 
or  war  requires  it,  is  performing  as  much  a  constitutional 
duty  as  when  administering  civilly  according  to  estab- 
lished legal  forms  in  times  of  peace.  It  is  his  duty  to 
see  that  the  laws  are  faithfully  executed  —  as  well  the 
martial,  in  times  of  public  danger  arising  from  the  pres- 
ence of  rebellion  or  war,  as  the  civil,  in  times  of  public 
security  and  peace.  It  is  his  duty  to  change  the  civil 
to  the  martial  functions  of  power,  whenever  and  wher- 
ever, in  his  judgment,  the  public  safety  demands  it. 

g  457.  In  the  midst  of  a  civil  war,  the  commander-in- 
chief  of  the  loyal  forces  can,  undoubtedly,  whenever 
the  public  safety  demands  it,  suspend  the  administration 
of  civil  authority,  and  substitute  martial  law  ih'^ts 
place ;  and  this  may  be  done  whenever  and  wherever  it 
is  necessary.  But  it  is  more  in  accordance  with  the 
genius  of  the  American  government,  to  provide  by  law 
for  the  substitution  of  martial  for  civil  authority,  when 
it  is  likely  to  be  necessary  to  extend  the  operation  of 
martial  law  over  a  large  extent  of  territory,  and  to 
continue  it  for  any  considerable  time.  Accordingly,  con- 
gress in  the  winter  of  1863,  during  the  great  rebellion, 
gave  to  the  president  authority,  during  the  continuance 
of  the  war,  "  to  declare  the  suspension  of  the  writ  of 
habeas  corpus,  at  such  times,  and  in  such  places,  and 
with  regard,  to  such  persons  as  in  his  judgment  the 
public  safety  m.ay  require. "  Under  this  authority 
the  president  caused  many  evil  disposed  persons  to  be 
arrested  in  the  loyal  states,  and  to  be  confined  in  forts 
and  military  prisons.  Eor  exercising  this  necessary 
power,  he  was  denounced  as  a  tyrant,  and  his  authority 
to  make  such  arrests  in  places  remote  from  the  army, 
and  from  the  insurgent  states,  was  warmly  Contested, 
Under  the  guise  of  devotion  to  the  "  union  and  thq 
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constitution,"  public  meetings  were  called,  and  resolu- 
tions were  passed,  denouncing  the  president  .for  causing 
disloyal  persons  in  the  loyal  states  to  be  arrested.  In 
reply  to  resolutions  of  this  character  sent  to  him  by  the 
chairman  of  a  democratic  meeting  held  in  the  city  of 
Albany  on  the  16th  day  of  May,  1863,  he  remarks: 
"By  the  third  resolution  the  meeting  indicate  their 
opinion,  that  military  arrests  may  be  constitutional  in 
localities  where  rebellion  actually  exists ;  but  that  such 
arrests  are  unconstitutional  in  localities  where  rebellion 
or  insurrection  does  not  actually  exist.  They  insist  that 
such  arrests  shall  not  be  made  '  outside  of  the  lines  of 
necessary  military  occupation,  and  the  scenes  of  insur- 
rection.' Inasmuch,  however,  as  the  constitution  itself 
makes  no  such  distinction,  I  am  unable  to  believe  there 
is  any  such  constitutional  distinction.  I  concede  that 
the  class  of  arrests  complained  of  can  be  constitutional 
only  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  them ;  and  I  insist  that  in  such  cases 
they  are  constitutional  wherever  the  public  safety  does 
require  them,  as  well  in  places  to  which  they  may  pre^ 
vent  the  rebellion  extending,  as  in  those  where  it  may 
be  already  prevailing ;  as  well  where  they  may  restrain 
mischievous  interference  with  the  raising  and  supplying 
of  armies  to  suppress  the  rebellion,  as  where  the  rebel- 
liolf  may  actually  be ;  as  well  where  they  may  restrain 
the  enticing  of  'men  out  of  the  army,  as  where  they 
would  prevent  mutiny  in  the  army ;  equally  constitu- 
tional at  all  places  where  they  will  conduce  to  the  public 
safety,  as  against  the  dangers  of  rebellion  or  invasion."  ^ 

■  1  Letter  of  President  LiKOOiiir  to  Erastus  Corning  and  others,  June  13, 1863. 
In  this  letter  the  president  continues :  "  Take  the  particular  case  mentioned 
by  the  meeting.  It  is  asserted,  in  substance,  that  Mr.  Vallandlgham  was,  by 
a  military  commander,  seized,  tried,  and  for  no  other  reason  than  worda 
addressed  to  a  public  meeting,  in  criticism  of  the  course  of  the  administration, 
and  in  condemnation  of  the  military  orders  of  the  general.  Now  if  there  be 
no  mistake  about  this ;  if  this  assertion  is  the  truth,  and  the  whole  truth;  if 
there  was  no  other  reason  for  the  arrest,  then  I  concede  that  the  arrest  was 
wrong.  But  the  arrest,  as  I  understand,  was  made  for  a  very  different  reason. 
Mr.  Vallandlgham  avows  his  hostility  to  the  war,  on  the  part  of  the  union, 
and  his  arrest  was  made  because  he  was  laboring  with  some  effect  to  prevent 
the  raising  of  troops ;  to  encourage  desertions  from  the  army ;  and  to  leave  the 
rebellion  without  an  adequate  military  force  to  suppress  it.  He  was  not 
arrested  because  he  was  damaging  the  political  prospects  of  the  administra- 
tion, or  the  personal  interests  of  the  commanding  general ;  but  because  he 
was  dam.aglng  the  army,  upon  the  existence  and  vigor  of  which  the  life  of  the 
nation  deijends.  He  was  warring  upon  the  military,  and  this  gave  the  mili- 
tary constitutional  jurisdiction  to  lay  hands  upon  him.  If  Mr.  Vallandigham 
was  not  damaging  the  military  power  of  the  country,  then  this  arrest  was 
made  on  mistake  of  facts,  which  I  would  be  glad  to  correct  on  reasonably 
satisfeiOtory  evidence.  I  understand  the  meeting  whose  resolutions  I  am  con- 
sidering, to  be  in  favor  of  suppressing  the  rebellion,  by  milltarjr  force— by 
armies.  Long  experience  has  shown  that  armies  cannot  be  maintained  unless 
desertions  shall  be  punished  by  the  severe  penalty  of  death.  The  case  requires, 
and  the  law  and  the  constitution  sanction  this  punishment.  Must  I  shoot 
a  simple-minded  soldier  boy  who  deserts,  while  I  must  not  touch  a  hair  of  a 
wily  agitator  who  mduces  him  to  desert  ?  *  *  If  I  am  wrong  on  this  question 
of  constitutional  power,  my  error  lies  in  believing  that  certain  proceedings 
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§  458.  It  is  a  great  error  to  suppose  that  the  constitu- 
tion has  provided  for  the  same  mode  of  administration 
in  times  of  public  danger,  occasioned  by  the  presence 
of  rebellion,  general  insubordination,  or  invasion,  and 
in  times  of  peace  and  public  security.  It  is  not  that 
the  constitution  itself  is  different  in  the  time  of  insur- 
rection or  invasion^  from  what  it  is  in  times  of  peace ; 
but  it  has  provided  for  modes  of  administration,  differ- 
ent under  the  dangers  of  war,  and  the  security  of  peace. 
When  there  is  nothing  to  interfere  with  the  silent,  yet 
potent  authority  of  the  law,  then  the  civil  mode  of 
administration  is  constitutional ;  but  when,  by  reason 
of  rebellion  or  invasion,  the  civil  administration  becomes 
ineffectual  to  public  security,  then  the  martial  mode  of 
administration  is  constitutional;  and  whether  the  one 
mode  or  the  other  shall  be  adopted  is  left  to  the  deter- 
mination of  either  the  president  or  congress,  according 
to  the  nature  of  the  exigency  calling  for  their  determin- 
ation. When  the  danger  is  not  imininent,  and  it  is 
safe  to  await  the  action  of  congress,  then  it  would  be 
better  to  leave  the  question  to  the  action  of  that  body. 
But  if,  by  any  sudden  invasion  or  rebellion  the  public 
safety  should  demand  more  speedy  action,  then  there 
can  be  no  doubt  it  is  the  constitutional  duty  of  the 
president  to  proclaim  martial  law,  and  apply  that  mode 
of  administration  contemplated  by  the  constitution 
during  the  existence  and  presence  of  rebellion  ©r  inva-? 
sion.  The  fears  lest  civil  liberty  should  be  overthrown 
by  the  suspension  of  the  privileges  of  the  writ  of  habeas 
corpus  during  the  great  rebellion,  had  no  just  founda- 
tion ;  nor  were  they  sustained  by  facts  or  logic ;  and  the 
history  of  the  times  as  interpreted  and  understood  in 
the  future,  will  reveal  the  opposition  to  the  measures 
of  the  administration,  in  this  respect,  as  having  its 
foundation  in  the  craft  of  the  mere  politician,  and  not 
in  the  judgment  of  the  statesman  or  patriot.  ^ 

are  constitutional  when,  In  cases  of  reljelllou  or  invasion,  the  public  safety 
requires  them,  which  would  not  be  constitutional  when,  in  the  absence  of 
rebellion  and  Invasion,  the  constitution  does  not  require  them;  in  other 
words,  that  the  constitution  Is  not,  in  its  application,  in  all  regpects  the  same 
In  cases  of  rebellion  or  Invasion  involving  the  public  safety,  as  it  is  In  times 
of  profound  peace  and  public  security." 

I  To  the  meeting  held  at  Albany.  May  16, 1863,  Governor  SBYMOtnt  writes  as 
follows :  "  If  this  proceeding  "  —  speaking  of  the  arrest  of  Vallandlgham— "  is 
approved  by  the  government,  and  sanctioned  by  the  people,  it  is  not  merely  a 
step  toward  revolution— it  is  revolution.  It  will  not  only  lead  to  military 
despotism— it  establishes  military  despotism.  In  this  aspect  It  must  be 
accepted,  or  in  this  aspect  rejected.  *  *  The  peope  of  this  country  now  wait 
with  the  deepest  anxiety  the  decision  of  the  ad  ministration  upon  these  acts. 
Having  given  it  a  generous  support  in  the  conduct  of  the  war,  we  pause  to  see 
what  kind  of  a  government  it  is  for  which  we  are  asked  to  pour  out  our  blood 
and  our  treasure.  The  action  of  the  administration  will  determine  in  the  minds 


278  GOVERNMENT. 

g  459,  No  bill  of  attainder  or  ex  post  facto  law  shall 
be  passed.  Bills  of  attainder  are  defined  to  be  signal 
exertions  of  penal  justice,  and  adapted  to  exigencies 
unprovided  for  in  the  penal  code.  They  are  such  special 
acts  of  the  legislature  as  inflict  punishment  upon  per- 
sons supposed  to  be  guilty  of  high  offenses,  such  as, 
treason  and  felony,  without  any  conviction  in  the  ordi- 
nary course  of  judicial  proceedings.  In  England,  if  the 
special  act  inflicted  capital  punishment,  as  in  cases  of 
treason  or  felony,  it  was  denominated  a  hill  of  attainder; 
but  if  it  inflicted  a  milder  punishment,  it  was  more 
properly,  a  Mil  of  pains  and  penalties.  In  Mils  of  attain- 
der the  legislature  assume  the  judicial  magistracy, 
weighing  the  enormity  of  the  charge,  and  the  evidence 
adduced  in  support  of  it ;  then  Ihey  decide  the  political 
necessity  and  moral  fitness  of  the  penal  judgment. 
These  legislative  sentences  of  condemnation  have  the 
force  of  law,  but  are  applicable  only  to  the  particular 
delinquent,  and  expire  as  to  their  chief  or  positive 
effects,  with  the  occasion  of  their  enactment.  ^  Thus, 
persons  were,  by  act  of  parliament,  attainted  of  treason 
after  death ;  and  Lord  Coke  says  many  such  acts  have 
been  made.''  These  attainders  were  such  as  affected 
either  the  crime,  the  evidence,  or  the  punishment.  As 
affecting  the  crime,  it  was  usual  in  England  in  times  of 
domestic  rebellion  to  pass  acts  of  parliament  inflicting 
penalties  of  attainder  on  persons  by  name,  who  had 
levied  war  against  the  king,  and  had  fled  from  justice, 
provided  they  should  not  surrender  by  a  day  prefixed. 
The  neglecting  to  surrender  by  the  appointed  day, 
constituted,  or  rather,  consummated,  the  new  treason 
against  which  the  attainder  was  directed.  Until  that 
time,  it  was  inchoate  and  unripe  for  the  operation  of 

of  more  than  one-half  of  the  people  of  the  loyal  states,  whether  this  war  la 
waged  to  put  down  rebellion  at  the  south,  or  destroy  free  institutions  at  the 
north."  The  meeting  for  which  this  letter  was  written,  and  at  which  it  was 
read,  was  denominated  a  meeting  of  the  democratic  party,  and  It  pledged  the 
party  to  Its  views.  Similar  meetmgs  of  the  same  party  were  held  throughout 
the  north,  breathing  forth  the  same  spirit.  And  particularly  were  such  meet- 
ings held  In  New  York  city  and  Philadelphia.  On  the  llth  of  June,  a  state 
convention  of  the  democratic  party  was  held  at  Columbus,  Ohio,  and  Vallan- 
digham  was  their  nominee  for  governor.  It  was  well  Jinown  to  these  men 
—  that  Is,  to  the  leading  ones— that  at  the  very  time  they  were  holding 
these  political  meetings,  and  denouncing  the  administration  for  making  these 
arrests,  that  a  secret  conspiracy  existed  throughout  the  western,  middle  and 
eastern  states,  against  the  government  of  the  United  States,  and  in  the  Interest 
of  the  rebellion;— that  they  boasted  of  an  efficient,  organized  band  of  over 
three  hundred  thousand  strong,  scattered  throughout  the  north,  ready  to  rise 
at  a  preconcerted  signal,  and  involve  the  north  in  bloodshed  and  civil  strife  :— 
that  the  boldness  of  many  of  those  who  were  arrested  was  owing  to  the 
fact,  that  tbey  believed  the  Lincoln  government,  as  they  called  it,  was  about 
to  be  overthrown. 

1  2  Wooddeson,  pp.  621,  622. 

2  i  Inst.,  36, 37. 
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the  particular  statute.^  The  acts  of  attainder  passed 
against  domestic  rebels  were  enforced  in,  a  summary 
manner.  ISo  indictment  was  preferred  to  a  grand  jury; 
but  the  statute  was  certified  into  chancery  by  the  clerk 
of  the  parliament,  in  pursuance  of  writ  directed  to  him 
for  that  purpose ;  it  was  then  removed  into  the  king's 
bench,  where  the  whole  proceeding  was  entered  upon 
the  record,  and  the  prisoner  was  asked  what  he  had  to 
allege  why  execution  should  not  be  awarded  against 
him.  These  bills  of  attainder  in  their  operation  in 
respect  to  crime,  sometimes  determined  things  to  be 
treason  which  by  no  prior  law  had  been  so  declared.*  It 
is  probably  for  this  reason,  that  ex  post  facto  laws  are 
prohibited  in  this  connection.  Thus,  "  No  bill  of  attain- 
der or  ex  post  facto  law  shall  be  passed."  A  bill  of 
attainder  as  affecting  the  evidence,  was  passed  in  the 
case  of  Sir  John  Fenwick,  changing  the  law  as  to 
the  evidence  iu  his  case.  The  statute  requiring  two 
witnesses  in  the  more  atrocious  kindjs  of  high  treason, ' 
the  bill  in  Fenwick's  case  was  sustained  upon  the  testi- 
mony of  a  single  witness,  not  upon  oath,  by  allowing 
written  evidence  not  competent  in  ordinary  trials ;  and 
by  hearing  proof  of  what  had  been  sworn  when  Sir  John 
Pen  wick  was  not  a  party,  nor  present ;  and  of  things 
transacted  by  his  wife,  which  could  not  legally  excul- 
pate or  convict  her  husband.  *  Such  are  the  nature  of 
bills  of  attainder  which  are  prohibited  by  the  constitu- 
tion. By  ex  post  facto  law,  in  the  constitution,  is  meant 
only  those  acts, which  are  of  a  criminal  or  penal  chara^p- 
ter.  The  supreme  court  define  an  ex  post  facto  law  thus : 
"  It  is  one  which  renders  an  act  punishable  in  a  manner 
in  which  it  was  not  punishable  when  committed." '  The 
supreme  court  have  also  decided  that  the  term  ex  post 
facto  law  does  not  apply  to  civil  laws,  or  civil  pro- 
ceedings. ® 

g  460.  It  is  a  rule  of  constitutional  government,  that 
the  legislative  and  judicial  oflflce  shall  be  separate,  and 
one  body  shall  not  exercise  the  functions  of  both.  The 
constitution  of  the  United  States,  which  provides  that 
the  judicial  powers  of  the  nation  shall  be  vested  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish,  in 

1  2  Wooddeson,  pp.  625, 626. 

s  Statute  16  Chas.  I,  oh.  Ij  9 Pari.  Hist.,  p.  288 ;  2  Wooddeson,  p.  631. 

a  7  W.  Ill,  c.  3,  ?  2. 

4  2  Wooddeson,  635. 

6  6  Craneh,  138, 

6  8  Peters,  110. 
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spirit  makes  it  impossible  for  congr^s^  to  pass  bills  of 
attainder  without  this  special  prohibition,  l^evertheless, 
the  special  prohibition  was  properly  inserted,  showing 
in  express  terms,  that  the  founders  of  the  American 
government  repudiated  that  species  of  judicial  legisla- 
tion tending  to  a  subversion  of  that  liberty,  and  of  those 

'  rights  of  the  subject,  which  the  government  was  insti- 
tuted to  protect  and  preserve.  Says  Dr.  Palet:  "This 
fundamental  rule  of  civil  jurisprudence  is  violated  iu 
the  case  of  acts  of  attainder  or  confiscation,  in  bills  of 
pains  and  penalties,  and  in  all  ex  post  facto  laws  what- 
ever, iu  which  parliament  exercises  the  double  ofiSce 
of  legislature  and  judge.  And  whoever  either  under- 
stands the  value  of  the  rule,  or  collects  the  history  of 
those  instances  in  which  it  has  been  invaded,  will  be 

•induced  to  acknowledge  that  it  had  been  wiser  and 
safer  never  to  have  departed  from  it.  He  will  confess, 
at  least,  that  nothing  but  the  most  manifest  and  imme- 
diate peril  of  the  commonwealth  will  justify  a  repetition 
of  these  dangerous  examples.  If  the  laws  in  being  do 
not ,  punish  an  oiiiender,  let  him  go  unpunished ;  let  the 
l^islature,  admonished  of  the  defect  of  the  law,  pro- 
vide against  the  commission  of  future  crimes  of  the 
same  sort.  The  escape  of  one  delinquent  can  never 
produce  so  much  harm  to  the  community,  as  may  arise 
from  the  in&action  of  a  rule  upon  which  the  purity  of 
public  justice  and  the  existence  of  civil  liberty  essen- 
tially depend." 

,S  461.  While  considering  the  subject  of  hills  of 
attainder,  and  ex  post  facto  law,  another  provision  of  the 
constitution  comes  appropriately  under  consideration. 
Section  three  of  the  third  article  provides,  that  "trea- 
son against  the  United  States  shall  consist  in  levying 
war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.  That  no  person  shall 
be  convicted  of  treason  unless  upon  the  testimony  of 
two  witnesses  to  the  same  overt  act ;  or  on  confession 
in  open  court.  That  congress  shall  have  power  to 
declare  the  punishment  of  treason;  but  no  attainder 
of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted."  These 
restrictions  upon  the  constituents  of  treason,  the  evi- 
dence requisite  to  a  conviction,  and  the  punishment  to 
be  denounced  against  it,  had  reference  to  certain  legal 
abuses  or  enormities  practiced  under  the  constitution  of 
the  English  government,    In  England  treason  consisted 
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in  any  act  which  the  government  saw  fit  to  denounce 
as  such.  The  term  treason  imported  betrayal,  treachery, 
or  breach  of  faith.  It  was  a  general  appellation  made 
use  of  by  the  law  to  denote  not  only  offenses  against 
the  king  and  governmentj  but  also  that  accumulation 
of  guilt  which  arises  whenever  a  superior  reposes  confi- 
dence in  a  subject  or  inferior,  between  whom  and  him- 
self there  subsists  a  natural,  civil  or  even  a  spiritual 
relation  ;  and  the  inferior  so  abuses  that  confidence,  so 
forgets  the  obligations  of  duty,  subjection  and  allegiance, 
as  to  destroy  the  life  of  any  superior  or  lord.  This  was 
looked  upon  as  proceeding  from  the  same  principle  of 
treachery  in  private  life,  as  would  have  urged  him  who 
harbors  it,  to  have  conspired  in  public  against  his  liege 
lord  and  sovereign:  and, . therefore,  for  a  wife  to  kill 
her  lord  or  husband,  a  servant  his  lord  or  master,  an 
ecclesiastic,  his  lord  or  ordinary,  these  being  breaches  of 
the  lower  allegiance  of  private  and  domestic  faith,  are 
denominated  j>eiif  treason.  But  when  disloyalty  so 
rears  its  crest,  as  to  attack  majesty  itself,  it  is  called  by 
way  of  distinction,  high  treason.^  By  the  ancient  com- 
mon law  there  was  great  latitude  left  in  the  breast  of  the 
judge  to  determine  what  constituted  treason,  whereby 
the  creatures  of  tyrannical  princes  had  opportunity  to 
create  abundant  constructive  treasons :  that  is,  to  raise  by 
forced  and  arbitrary  construction,  offenses  into  the  crime 
and  punishment  of  treason  which  never  were  suspected 
to  be  such,  But  to  prevent  these  inconveniences  arising 
from  the  multitude  of  constructive  treasons,  the  statute 
of  25  Edward  III,  ch.  2,  was  made,  which  defined  what 
offenses  only  should,  for  the  future,  be  held  to  be 
treason.  This  .statute  comprehended  all  kinds  of  trea- 
son under  seven  distinct  branches. 

!•  Where  a  man  should  compass  or  imagine  the  death 
of  the  king,  his  queen,  or  their  eldest  son  and  heir. 

2.  Where  a  man  violates  the  king's  companion,  or 
eldest  daughter  unmarried,  or  the  wife  of  his  eldest 
son,  and  heir. 

3.  Where  a  man  levied  war  against  the  king  in  his 
realms. 

4.  Where  a  man  is  adherent  to  the  king's  enemies  in 
his  realm,  giving  to  them  aid  and  comfort  in  the  realm 
or  elsewhere.  • 

5.  Where  a  man  countefeits  the  king's  great  or  privy 
seal. 

1  i  Bl.  Com.,  75. 
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6.  Where  a  man  counterfeits  the  king's  money,  or 
brings  false  money  into  the  realm,  counterfeit  to  the 
money  of  England,  knowing  the  money  to  be  false  to 
merchandise  and  to  make  payment  -withal. 

7.  If  a  man  slay  the  chancellor,  treasurer,  or  the 
king's  justices  of  the  one  bench  or  the  other,  justices 
in  eyre,  or  justice  of  the  assize,  and  all  other  justices 
assigned  to  hear  and  determine,  being  in  their  places 
doing  their  offices.^ 

But  this  method  of  defining  what  should  constitute 
treason  was  not  sufficient,  to  satisfy;  so  the  act  i)ro- 
ceeded,  "Because  other  like  cases  of  treason  may 
happen  in  time  to  come  which  can  not  be  thought  of 
or  declared  at  present,  it  is  accorded  that  if  any  other 
cause,  supposed  to  be  treason  which  is  not  above  speci- 
fied, doth  happen  before  any  judge,  the  judge  shall 
tarry  without  going  to  judgment  of  the  treason  till  the 
cause  be  shown  and  declared  before  the  king  and  his 
parliament,  whether  it  ought  to  be  judged  treason  or 
other  felony.  In  consequence  of  this  power,  constitu- 
tionally inherent  in  every  subsequent  parliament,  new 
treasons  could  be  declared  at  any  time,  and  persons 
could  be  made  subject  to  the  punishment  of  treason 
by  bills  of  attainder,  and  ex  post  facto  laws,  at  the  pleasure 
of  the  parliament.  This  omnipotent  power  of  parlia- 
ment to  define  an  act  as  treason,  and  to  denounce  the 
penalties  of  treason  after  the  aot  had  been  committed, 
is  an  abuse  of  legislative  power  which  the  constitution 
seeks  to  avoid:  and  therefore  provides,  that  no  hills  of 
attainder  or  ex  post  facto  law,  shall  be  passed;  and  goes 
further,  and  declares  what  acts  alone  shall  be  neces- 
sary to  constitute  treason,  to  wit,  "treason  against  the 
United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort."" 

§  462.  Under  the  British  constitution  the  transcend- 
ent powers  of  the  legislature  or  parliament  are  such,  that 
no  act  can  bind  a  subsequent  parliament  to  its  definition 
of  treason  ;  as  for  example ;  under  the  reign  of  Eichard 
II,  the  legislature  was  exceedingly  liberal  in  declaring 
new  treasons,  so  much  so  that  in  the  first  year  of  his 
successor's  reign  an  act  was  passed  reciting  "  that  no 
man  knew  how  he  ought  to  behave  himself,  to  do,  speak 
or  say,  for  doubt  of  such  pains  of  treason ;  and  therefore 

1  Const.  II.,  s.  art.  3,  J 1. 

2  4  Bl.  Com.,  pp.  7G— 85. 
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it  was  accorded  that  in  no  time  to  come  any  treason  be 
judged  otherwise  than  was  ordained  by  the  statute  of 
King  Edward  the  Third.^  This,  says  Blackstone,  swept 
away  at  once  the  whole  load  of  extravagant  treasons 
introduced  in  the  time  of  Eichard  11.''  But  again 
between  the  reigns  of  Henry  IV,  and  Mary,  the  spirit  of 
inventing  new  treasons  was  revived,  such  as  offenses 
of  clipping  money,  breaking  prison  or  rescue,  when  the 
prisoner  was  committed  for  treason ;  burning  houses  to 
extort  money  ;  stealing  cattle  by  Welshmen ;  execrations 
against  the  king;  calling  him  opprobrious  names  by 
public  writing,  &c.'  The  principle  to  be  noticed  is,  that 
this  power  to  abuse  legislative  authority  creating  new 
treasons  ad  libitum,  as  it  exists  under  the  British  consti- 
tution, is  taken  away  by  the  American  constitution. 
The  constitution  of  the  general  government  has  defined 
what  acts  shall  be  necessary  to  constitute  treason,  and 
congress  has  no  power  to  extend  the  definition.  The 
Supreme  Court  of  the  United  States  has  placed  its  con- 
struction upon  it.*  Said  the  court,  to  constitute  that 
specific  crime,  war  must  be  actually  levied  against  the 
United  States.  However  flagitious  may  be  the  crime  of 
conspiring  to  subvert,  by  force,  the  government  of  our 
country,  such  conspiracy  is  not  treason.  To  conspire  to 
levy  war,  and  to  levy  war,  are  distinct  offenses.  The 
first  must  be  brought  into  open  action  by  the  assemblage 
of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of 
levying  war  cannot  be  committed.  *  *  *  It  is  not 
the  intention  of  the  court  to  say  that  no  individual  can 
be  guilty  of  this  crime,  who  has  not  appeared  in  arms 
against  his  country.  On  the  contrary  if  war  be  actually 
levied,  that  is,  if  a  body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  by  forc'e  a  treasonable 
purpose,  all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action, 
and  who  are  actually  leagued  in  the  general  conspiracy, 
are  to  be  considered  traitors.  But  there  must  be  an 
actual  assembling  of  men  for  the  treasonable  purpose, 
to  constitute  the  levying  of  war."  There  is  considerable 
latitude  left  to  the  court  in  determining  the  treasonable 
purpose,  as  well  also  as  what  constitutes  adhering  to  the 
enemies  and  giving  them  aid  and  comfort.  During  the 
civil  war  in  the  United  States,  the  Governor  of  Virginia 

\ 

1  Hen.  IV,  ch.  10. 

2  Bl.  Com.,  86. 
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4  Ex  parte  Bollman,  i  Cranoh,  126.   See  also  XT.  S.  v.  Surr,  i  Cranon,  469. 
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proposed  to  Mr.  Hinckman,  of  New  York,  agent  of  the 
STew  York  and  Virginia  Steamship  Company,  payment 
for  two  steamers  of  that  line  which  had  been  seizedior 
the  rebel  service.  Mr.  Hinckman  was  informed  that  aii 
acceptance  of  that  offer  by  him  would  be  treated  as 
an  act  of  treason  against  the  United  States.  Mr.  Seward 
stated  the  point  thus  :  "An  insurrection  has  broken  out 
in  several  of  the  states  of  this  Union,  including  Vir- 
ginia, designed  to  overthrow  the  government  of  the 
United  States.  The  executive  authorities  of  that  state 
are  parties  to  that  insurrection,  and  so  are  public  ene- 
mies. Their  action  in  seizing  or  buying  vessels  to  be 
employed  in  executing  that  design  is  not  merely  without 
authority  of  law,  but  is  treason.  It  is  treason  for 
any  person  to  give  aid  and  comfort  to  public  enemies. 
To  sell  vessels  to  them  which  it  is  their  purpose  to 
use  as  ships  of  war,  is  to  give  them  aid  and  comfort. 
To  receive  money  from  them  in  payment  for  vessels 
which  they  have  seized  for  those  purposes,  would  be  to 
attempt  to  convert  the  unlawful  seizure  into  a  sale,  and 
would  subject  the  party  so  offending  to  the  pains  and 
penalties  of  treason,  and  the  government  would  not 
hesitate  to  bring  the  offender  to  punishment."  Although 
the  constitution  thus  defines  the  constituents  of  treason, 
there  is  great  latitude  of  construction  to  determine  what 
acts  shall  amount  to  levying  war ;  and  what  to  giving 
aid  and  comfort  to  the  enemy. 

S  463.  Another  evil  incident  to  the  power  of  parlia- 
ment to  define  or  create  new  treasons  was  their  power 
to  receive  what  species  of  evidence  they  pleased,  and  to 
determine  upon  what  amount  to  convict  of  treason. 
Thus,  in  the  reign  of  William  III.,  Sir  John  Fenwick 
was  indicted  for  treason  upon  the  oaths  of  two  wit- 
nesses. Sir  John  obtained  a  delay  of  his  trial,  and  in 
the  mean  time  one  of  the  witnesses  departed  from  the 
realm  ;  and,  as  the  statutes'^  then  required  two  witnesses 
to  convict  of  high  treason,  it  became  necessary  for  par- 
liament to  provide  for  his~  case.  For  this  cause  a  bill 
of  attainder  was  introduced,  which  brought  into  the 
house  of  commons  a  formal  trial.  Upon  this  trial,  the 
rules  of  evidence  and  the  requirements  of  the  statute 
were  departed  from.  A  single  witness  was  examined, 
not  upon  oath,  because  such  was  the  custom  in  the 
house  of  commons ;  written  evidence  not  admissible 
in  common  trials  was  introduced  ;  what*  had  been  sworn 

1  Edw.  VI.,  oh.  12;  5  and  6  do.,  ch.  11;  1  and  2  Ph.  &  M.,  oh.  10 ;  4  Bl.  Com.,  356. 
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to  in  a  case  in  which  Sir  John  was  not  a  party,  and 
when  he  was  not  present,  was  given  in  evidence ;  and 
testimony  of  things  transacted  by  his  wife,  which  could 
neither  exculpate  nor  convict  the  husband,  were  ad- 
mitted. In  this  manner  he  was  convicted,  and  suffered 
the  penalties  of  treason,  except  the  king  remitted  all 
the  corporal  severities  which  form  a  part  of  the  ordinary 
judgment,  except  decapitation.^  Abuses  of  this  charac- 
ter instructed  the  American  people  to  make  it  a  part  of 
the  fundamental  law  of  the  nation  that  no  person  should 
be  convicted  of  treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court. 

S  464.  The  next  abuse  incident  to  the  English  system 
of  creating  new  treasons  ad  libitum,  which  the  people 
sought  to  provide  against,  was  the  effect  and  conse- 
quences of  an  attainder  of  the  crime.  According  to  the 
English  theory,  there  were  certain  results  following 
the  judgment  upon  conviction  of  treason,  as  being 
necessarily  incident  thereto.  The  penalty  of  the  law  to 
be  executed  upon  the  person  of  one  convicted  of  treason 
was  rigorous  in  the  extreme.  He  was  required  to  be 
put  to  death  with  circumstances  of  unusual  cruelty. 
His  bowels  were  to  be  taken  out  while  he  was  yet  alive, 
and  burned  in  his  presence.  He  was  to  be  quartered, 
decapitated,  etc.  But  in  addition  to  the  penalty  to  be 
inflicted  upon  the  person  of  the  convict,  certain  inci- 
dents also  attended  the  judgment  upon  conviction  of 
high  treason.'  Forfeiture  to  the  king  of  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple  or  fee- 
tail,  with  all  his  rights  of  entry  on  lands  or  tenements 
which  he  had  at  the  time  of  committing  the  treason,  or 
at  any  time  afterwards,  to  be  forever  vested  in  the 
crown.  This  forfeiture  related  back  to  the  time  the  act 
of  treason  was  committed,  so  as  to  avoid  all  intermediate 
sales  and  incumbrances.  The  natural  justice  of  this 
forfeiture,  says  Blackstone,  is  founded  on  this  consider- 
ation ;  that  he  who  hath  thus  violated  the  fundamental 
principles  of  government,  and  broken  his  part  of  the 
original  contract  between  king  and  people,  hath  aban- 
doned his  connection  with  society,  and  hath  no  longer 
any  right  to  those  advantages  which  before  belonged 
to  him  purely  as  a  member  of  community;  among 
which  social  advantages  the  right  of  transferring  or 

22  Wooddeson,  pp.  634,  638;  7  W.  III.,  ch.  3,  M;  Com.  Jour.,  25  Nov.  1696: 
Lord's  Jour.,  23  Dec,  1696. 
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transmitting  property  to  others  is  the  chief;  and  farther 
he  adds,  "  Such  forfeiture,  moreover,  whereby  his  pos- 
terity must  suffer  as  well  as  himself,  will  help  to  restradst 
a  man,  not  only  by  his  sense  of  duty  and  dread  of  per- 
sonal punishment,  but  also  by  his  passions  and  natural 
affections,  and  will  interest  every  dependent  and  rela- 
tion he  has,  to  keep  him  from  offending  in  such  man- 
ner.^ These  forfeitures,  consequent  upon  the  attainder 
of  treason,  differ  from  those  pronounced,  or  rather  cre- 
ated, by  the  statutes  of  presmunire  and  others  in  this : — 
the  latter  forfeitures  are  made  a  part  of  the  judgment 
and  penalty  inflicted  by  the  respective  statutes ;  and  they 
do  not  follow  as  mere  consequences  of  the  attainder. 
Besides,  the  forfeiture  of  all  estate  in  lands,  the  convict 
also  forfeits  all  goods  and  chattels,  with  this  distinc- 
tion : — Lands  are  forfeited  upon  attainder,  and  not  be- 
fore ;  goods  and  chattels  are  forfeited  by  conviction ; 
because  in  many  cases,  where  goods  are  forfeited,  there 
never  is  any  attainder,  which  happens  only  where  judg- 
ment of  death  or  outlawry  are  given.  The  distinction 
between  conviction  and  attainder  is  this  : — The  conviction 
may  happen  without  judgment  of  death  or  outlawry ; 
but  judgment  of  death  or  outlawry  cannot  take  place 
until  after  conviction.  When  the  judgment  of  the  law 
is  pronounced,  and  final  action  had,  then  attainder  takes 
place.  The  forfeiture,  relating  back  to  the  commission 
of  the  act  of  treason,  instantaneously  takes  place ;  in- 
heritable blood  ceases  to  connect  the  attainted  with  the 
past  or  future,  and  nothing  remains  for  him  in  this 
world  but  the  fearful  execution  of  the  death  sentence, 
with  its  attendant  horrors.  2.  The  remaining  incident 
of  attainder  of  treason,  is  that  of  the  corruption  of 
blood.  It  is  the  immediate  consequence  of  the  judg- 
ment of  attainder;  and  this  corruption  of  the  blood 
proceeds  both  upward  and  downward,  so  that  the 
attainted  person  can  neither  inherit  lands  or  other  heredi- 
taments from  his  ancestors,  nor  retain  those  already  in 
possession  of,  nor  transmit  them  by  descent  to,  any  heir ; 
but  the  same  escheat  to  the  lord  of  the  fee,  subject  to 
the  King's  superior  right  of  forfeiture  ;  and  he  also  ob- 
structs all  descents  to  posterity  wherever  they  are 
obliged  to  derive  title  through  him  to  a  remote  ancestor. 
g  465.  When  sentence  of  death,  the  most  terrible  and 
highest  judgment  known  to  the  laws  of  England,  is 
pronounced,  the  immediate,  inseparable  consequences 
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from  the  common  law  is  attainder.  For  when  it  is  now 
clear  beyond  all  dispute  that  the  criminal  is  no  longer 
fit  to  live  upon  the  earth,  but  is  to  be  exterminated  as  a 
monster  and  a  bane  to  human  society,  the  law  sets  a 
note  of  infamy  upon  him,  puts  him  out  of  its  protection, 
and  takes  no  further  care  of  him,  than  barely  to  see  him 
executed.  He  is  then  called  attaint ;  attinctus,  stained 
and  blackened.  He  is  no  longer  of  any  credit  or  repu- 
tation; he  cannot  be  a  witness  in  any  court;  neither  is 
he  capable  of  performing  the  functions  of  another  man, 
for  by  an  anticipation  of  his  punishment,  he  is  already 
dead  in  law.  This  is  after  iudgment:  for  there  is  a  great 
difference  between  a  man  convicted,  and  attainted,  though 
they  are  frequently,  through  inaccuracy,  confounded 
together.  After  conviction  only,  a  man  is  liable  to  none 
of  these  disabilities,  for  there  is  still,  in  contemplation 
of  law,  a  possibility  of  innocence.  Something  may  be 
offered  in  arrest  of  judgment:  tlie  indictment  may  be 
erroneous,  which  will  render  his  guilt  uncertain,  and 
thereupon  the  present  conviction  may  be  quashed :  he 
may  obtain  a  pardon,  or  be  allowed  the  benefit  of  cler- 
gy, both  of  which  suppose  some  latent  sparks  of  merit 
which  plead  in  extenuation  of  his  fault.  But  when 
judgment  is  once  pronounced,  both  law  and  fate  conspire 
to  prove  him  completely  guilty,  and  there  is  not  the 
remotest  probability  left  of  anything  to  be  said  in  his 
favor.  Upon  judgment,  therefore,  of  death,  and  not 
before,  the  attainder  of  a  criminal  commences;  or  upon 
such  circumstances  as  are  equivalent  to  judgment  of 
death;  as  judgment  of  outlawry  on  a  capital  crime  pro- 
nounced for  absconding  or  fleeing  from  justice  which 
tacitly  confesses  the  guilt.  For  these  reasons,  either 
upon  judgment  of  outlawry,  or  of  death  for  treason  or 
felony,  a  man  is  said  to  be  attainted;^ 

g  466.  It  was  in  view  of  the  law  on  the  subject  of 
treason,  as  it  then  existed  in  England,  that  these 
provisions  of  the  constitution  were  framed.  The  con- 
stitution not  only  confined  the  subject  of  treason  to  the 
act  of  levying  war  against  the  nation,  and  in  adhering 
to  its  enemies,  giving  them  aid  and  comfort ;  and  fixed 
upon  the  nature  and  quantity  of  evidence  which  should 
be  indispensible  to  conviction ;  but  it  went  further,  to 
abolish  or  make  impossible  those  incidents  of  attainder 
of  treason  already  described.  It  gives  to  congress,  in 
the  broadest  terms,  the  power  to  declare  the  punishment 
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of  treason  ;  that  is,  congress  may  impose  what  penalty 
it  thinks  proper  to  be  inflicted  upon. the  person  of  the 
criminal,  or  upon  his  property ;  hut  whatever  is  inflicted 
upon  him  or  his,  must  be  a  part  of  the  penalty  prescribed 
by  law ;  and  shall  not  follow  as  the  inevitable  conse- 
quence of  the  judgment  by  which  he  becomes  attaint. 
It  is  to  be  remembered,  that  the  consequences  of  the 
attainder  are  no  part  of  the  penalty  denounced  against 
the  criminal.  They  follow  inevitably,  the  condition  in 
which  the  criminal  is  placed  in  the  eye  of  the  law,  as 
soon  as  by  the  judgment  of  the  court  all  possible  hope 
is  extinguished,  and  the  guilty  one  becomes  attainted. 
Then  the  blood  is  corrupted,  connecting  with  neither  the 
past  or  the  future.  Then  forfeiture  takes  place,  because 
there  is  in  him  nothing  of  manhood  left  to  which  it  can 
attach.  He  is  without  ancestor  or  heir ;  and  what  he 
possessed  at  the  time  to  which  the  attainder  relates,  goes 
to  the  king  by  forfeiture.  In  this  view  the  language  of 
the  constitution  is  simple  and  appropriate;  congress 
shall  have  power  to  declare  the  punishment — aflix  the 
penalty — of  treason ;  but  no  attainder  of  treason — that 
is,  no  tainted  condition  of  the  criminal  resulting  from 
the  judgment  of  condemnation — shall  work  corruption 
of  blood  or  forfeiture,  except  during  the  life  of  the  per- 
son attainted. 

§  467.  There  have  been  two  classes  of  construction 
placed  upon  the  last  clause  of  this  provision,  which 
cause  their  advocates  to  arrive  at  very  difierent  results 
as  to  the  effiect  to  be  given\to  it.  One  party  insists  that 
it  is  a  limitation  upon  the  penalty  which  congress  is 
empowered  to  denounce  as  the  punishment  for  treason ; 
that  owing  to  this  provision  congress  can  not  make  an 
absolute  forfeiture  of  real  estate  to  the  government  a 
part  of  the  penalty  of  the  crime ;  but  can  extend  its 
effect  only  during  the  life  of  the  traitor.^  The  other 
party  insist  that  it  has  no  reference  to  the  penalty  which 
congress  is  authorized  to  declare  as  the  punishment  for 
treason ;  that  it  refers  only  to  the  period  during  which 
the  party  shall  be  liable  to  be  attainted ;  that  is,  the 
attainder  shall  take  place  during  the  life  of  the  person 
attainted.  There  is  a  third  view  which  seems  to  be  more 
in  accordance  with  the  legal  meaning  of  the  language 
used,  and  the  purpose  tlje  people  had  in  view  at  the 
time  than  either  of  the  foregoing  constructions,  and  it 
excludes  both  of  the  others ;  that  is,  it  aflSrms  that  the 
latter  clause  of  this  provision  is  neither  a  limitation  upoii 
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the  pojrer  of  congress  to  declare  the  punishment  of 
treason,  nor  upon  the  time  during  which  the  person 
shall  be  attainted ;  but  that  it  means,  as  its  language 
iot^orts,  that  there  can  be  a  condition  in  the  criminal 
known  as  attainted  ;  produced,  as  in  law,  it  only  can  be 
produced,  by  pronouncing  the  judgment  of  the  law  upon 
the  convicted  felon ;  and  that  the  incidents  of  that 
attainder,  corruption  of  blood  and  forfeiture  can  follow 
as  in  England,  but  only  during  the  life  of  the  person 
attainted.  After  death  the  attainder  shall  cease ;  that 
is,  the  corruption  of  blood  and  forfeiture  shall  be  at  an 
end,  and  as  to  all  that  come  after  him  as  heirs  they  may 
take  through  him  as  though  his  blood  had  never  been 
corrupted.  Bach  of  these  constructions  will  be  consid- 
ered in  their  order,  premising  first,  that  no  light  is  to  be 
obtained  from  the  debates  in  the  convention  fiaming,  or 
the  conventions  adopting  the  constitution  ;  nor  has  the 
Supreme  Court  of  the  United  States  yet  put  its  con- 
struction upon  that  clause. 

S  468.  The  theory  that  the  clause  under  consideration 
is  a  limitation  upon  the  power  of  congress  to  declare 
the  punishment  of  treason  is  objectionable  for  at  least 
two  reasons.  First,  the  language  of  the  clause  forbids 
such  construction.  To  suppose  it  to  be  a  limitation 
upon  the  power  of  congress  to  affix  by  law,  the  pen- 
alty for  treason,  is  to  give  to  the  word  "  attainder "  a 
meaning  and  an  office  which  has  no  warrant  in  any 
former  use.  Attainder,  as  used  in  law,  implies  the 
imparting  of  a  state  or  condition  to  the  person  by  the 
pronunciation  of  the  sentence  which  the  law  denounces 
upon  the  convicted  felon  or  traitor.  Attainted,  implies 
the  state  of  the  felon  produced  by  the  judgment,  bereft 
of  civil  life,  of  human  sympathy  and  connections ;  with- 
out the  protection  of  law,  awaiting  only  to  be  executed. 
Corruption  of  blood,  and  forfeiture  are  the  immediate 
and  inseparable  consequences  of  this  attainted  condition, 
wrought  out  by  the  condition  itself.  Hence  the  expres- 
sion, "no  attainder  of  treason  shall  tvork  corruption  of 
blood  or  forfeiture  except"  for  a  limited  time.  The 
penalty  of  the  law  enters  in  to  make  the  judgment. 
The  judgment  of  the  law  produces  the  attainted  condi- 
tion ;  and  corruption  of  blood  and  forfeiture  result  from 
that  condition  as  an  inseparable  consequence.  It  would 
therefore  be  a  most  unwarrantable  interpretation  of  the 
language  used  to  make  this  clause  a  limitation  upon  the 
power  of  Congress  to  declare  the  punishment  for  trea- 
31 
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son.  Second,  if  the  language  used  would  admit  of  such 
interpretation  consistently  with  any  former  use  of  the 
same,  the  provision  would  so  limit  the  powerX  of 
Congress  in  denouncing  the  penalty,  as  to  virtually 
protect  the  property  of  the  traitor  from  confiscation  or 
even  use  for  any  considerable  length  of  time,  unless  the 
government  should  preserve  the  life  of  the  traitor  for 
the  sake  of  keeping  the  use  of  his  property.  In  all 
governments  the  penalty  of  treason,  that  is,  of  that 
species  of  treason  which  aims  at  the  life  of  the  state  or 
government,  is  death.  And  after  conviction  and  sen- 
tence, it  is  not  usual  to  defer  for  a  long  time,  the  period 
of  execution.  If,  then, 'the  extent  to  which  Congress 
can  subject  the  property  of  the  traitor  to  forfeiture,  is 
limited  to  the  period  between  sentence  and  execution, 
the  life  estate,  'per  autre  vie — during  the  life  of  the  felon 
— ^would  be  of  little  value.  Ordinarily,  if  justice  should 
be  done  by  the  speedy  execution  of  the  law,  upon  the 
guilty,  the  tenant  would  have  little  time  to  raise  and 
gather  his  crops.  The  estate  would  commence  at  the 
moment  of  judgment,  and  end  on  the  day  of  execution. 
Such  cannot  be  the  true  construction  of  that  clause. 

%  469,  The  theory  that  the  clause  under  consideration 
is  a  limitation  upon  the  period  during  which  it  shall  be 
lawful  to  convict,  adjudge  and  attaint  a  traitor,  is  objec- 
tionable for  two  reasons.  First,  because  the  structure  of 
the  sentence  must  be  distorted  to  adapt  it  to  the  expres- 
sion of  such  idea  or  limitation.  Had  the  authors  of 
that  instrument  intended  to  express  such  a  limitation 
they  would  probably  have  said,  "but  there  shall  be  no 
attainder  of  treason  except  during  the  life  of  the  person 
attainted,  which  shall  work  a  corruption  of  blood,  or  for- 
feiture." But  even  under  this  form  of  sentence,  or  any 
other  form  which  can  be  given  to  it,  except  as  it  stands 
in  the  constitution,  the  word  attainder  cannot  be  used 
in  its  strictly  legal  sense,  and  sustain  the  hypothesis  that 
it  is  either  a  limitation  upon  the  penalty  for  treason  or 
upon  the  time  for  trying  the  accused.  A  second  objec- 
tion to  this  interpretation  or  construction  is,  that  the  con- 
stitution had  before  provided  against  the  exercise  of  any 
such  authority  to  attaint  a  person  after  his  death,  so  that 
if  such  be  its  real  meaning,  this  clause  is  without  value. 
Under  the  greatest  latitude  practiced  in  England,  crea- 
ting new  treasons,  passing  bills  of  attainder,  and  ex  post 
faejto  laws,  it  never  happened  that  the  courts  of  England 
went  through  the  formality  of  trying,  convicting  and , 
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den^Bcing  the  penalty  of  the  law  upon  a  dead  person. 
When  the  party  denounced  for  treason  or  other  felony 
was  dead,  it  required  the  omnipotent  power  of  parlia- 
ment to  attaint  him  by  bill :  and  therein  is  one  of  the 
advantages,  that  they  could  deal  with  the  dead  as  though 
they  were  still  living.  But  the  constitution  of  the  United 
States  had  provided  against  proceedings  after  the  death 
of  the  accused,  by  the  provision  that  "ISTo  bill  of  attain- 
der or  ex  post  facto  law  shall  be  passed."  Therefore  it 
was  unnecessary  to  insert  the  clause  under  consideration, 
if  the  end  sought  was  to  make  impossible  the  attainting 
of  a  person  after  his  death. 

The  remaining  theory,  and  the  one  which  seems  most 
free  from  objection,  is  that  which  interprets  this  clanse 
to  be  a  limitation  upon  the  duration  of  the  corruption 
of  blood  and  forfeiture  incident  to  the  condition  of 
attainder.  The  language  implies  that  there  is  such  a 
condition  as  that  of  attainder  of  treason,  and  that  such 
condition  has  the  power  to  worTi  a  corruption  of  Mood  and 
forfeiture.  In  legal  parlance,  attainder  is  the  immediate, 
inseparable  consequence  of  the  judgment  denouncing 
the  penalty  of  the  law  upon  the  convicted  felon,  whether 
by  parliament  or  court.  In  like  parlance,  corruption  of 
blood  and  forfeiture  are  the  work  or  result  of  attainder, 
and  form  no  part  of  the  penalty.  Thus,  again,  the  pen- 
alty of  the  law  enters  into,  and  becomes  the  judgment 
of  the  court,  whether  it  extends  to  life,  limb,  liberty,  or 
property.  The  attainder  resulted  from  this  judgment, 
and  the  corruption  of  blood  and  forfeiture,  from  the 
attainder.  This  clause  of  the  constitution,  then,  is  to  be 
construed  as  meaning  that  no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture,  except  during  the 
life  of  the  person  attainted,  that  is,  except  for  a  limited 
period,  measured  by  the  life  of  the  felon.  Such  being 
the  interpretation,  congress  has  full  power  to  denounce 
what  penalty  it  sees  proper,  as  the  punishment  for  trea- 
son, extending  to  life,  limb,  liberty,  or  property.  It  can 
do  every  thing  except  extend  the  period  of  corruption  of 
blood  and  forfeiture  incident  to  the  attainted  condition 
of  the  criminal.  It  can  limit  the  forfeiture,  or  take 
it  away  entirely;  it  can  limit  the  effects  of  the  cor- 
ruption of  blood,  or  remove  it  entirely.  Under  the 
English  system,  the  attainted  felon  is  forever  a  broken 
link,  and  can  never  be  the'  means'  of  connecting  heir 
with  ancestor.  Under  the  American  constitution,  this 
broken  link  continues  but  a  few  days.    It  reaches  only 
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from  judgment  to  execution,  when  the  corruption  ceases, 
by  the  termination  of  the  attainted  condition,  and, 
therefore,  the  forfeitures  cease.  It  is  not  to  be  objectea*^^ 
that  the  forfeiture  amounts  to  nothing,  if  it  continue  no 
longer  than  from  judgment  to  execution.  Congress  has 
authority  to  provide  by  penalty  what  shall  constitute 
the  judgment  against  the  traitor,  and  it  need  leave 
nothing  to  be  operated  upon  by  forfeiture.  According 
to  this  construction,  the  full  force  and  effect  is  given  to 
the  language  used ;  the  harshness  and  injustice  of  the 
English  law  on  the  subject  of  treason  is  removed.  Con- 
gress has  full  power  to  declare,  without  limitation,  the 
punishment  of  treason,  and  most  clearly  the  end  in- 
tended by  this  clause  is  fully  secured.  By  this  con- 
struction, the  traitor,  convicted  and  sentenced  to  death, 
becomes  attainted,  and  his  attainder  works  corruption 
of  blood  and  forfeiture,  not  forever,  but  for  a  limited 
period,  during  the  life  of  the  felon.  That  is,  while  liv- 
ing, the  traitor,  under  sentence  of  death,  is  a  broken 
link.;  he  is  stained  and  blackened  by  his  ascertained 
crime,  and  is  disconnected  with  ancestor  or  heir,  cut  off 
from  human  sympathy,  from  human  aid,  from  credit, 
reputation,  capacity,  and,  in  anticipation  of  punishment, 
in  law,  already  dead. 

"  No  capitation  or  other  direct  tax  shall  be  laid,  unless 
in  proportion  to  the  census  or  enumeration,  hereinbefore 
directed  to  be  taken."  The  part  of  the  constitution 
here  referred  to  is  the  third  clause  of  the  second  section 
of  the  fifth  article,  which  provides  that  representatives 
and  direct  taxes  shall  be  apportioned  among  the  several 
States  in  the  Union,  according  to  their  respective  num- 
bers. It  also  provides  the  means  and  manner  in  which 
such  numbers  shall  be  ascertained.  This  subject  was 
considered  in  the  tenth  chapter*  of  this  treatise,  to  which 
reference  is  made. 

g  472.  No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state.  No  preference  shall  be  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  ports  of  one 
state  over  those  of  another;  nor  shall  vessels  bound  to 
or  from  one  state  be  obliged  to  enter,  clear,  or  pay 
duties  in  another.  The  object  of  this  prohibition  is  to 
avoid  as  far  as  possible,  in  equality  of  burdens  imposed 
by  the  general  government  upon  the  people  of  the  dif- 
ferent states.  It  was  the  purpose  of  those  instituting 
the  general  government  to  treat  with  impartiality  the 

1  Ante,  p.  171,  §  337  et  seq. 
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people  of  the  nation  without  respect  to  the  particular 
st#es  in  which  they  chanced  to  reside.    The  constitu- 
tion commits  the  subject  of  regulating  commerce  to 
congress;  under  which  general  power  they  have  the 
sovereign  authority  of  the  nation,  to  be  exercised  accord- 
ing  to   their  discretion.     Without  some   restrictions 
imposed  upon  the  exercise  of  this  power,  they  can  do 
what  sovereignty  itself  could  do,  in  its  exercise :  for  the 
terms  of  the  grant  are  absolute  and  unqualified,  giving 
the  regulation  and  control  of  commercial  intercourse  to 
congress.    To  guard  against  such  an  exercise  of  this 
power  as  would  operate  oppressively  upon  particular 
states,  this  provision  was  inserted,  prohibiting  the  levy- 
ing of  an  export  duty  upon  articles  exported  from  any 
state.    This  prohibition  has  been  understood  generally 
as  excluding  from  congress,  authority  to  levy  export 
duties;  in-as-much  as  all  exports  are  from  the  several 
states.    If  congress  were  allowed  to  lay  an  export  duty 
from  any  one  state,  it  might  unreasonably  injure  or  per- 
haps destroy  the  staple  productions  or  common  articles 
of  that  state.    Thus,  some  of  the  states  have  nothing 
but  agricultural  products  for  exportation;  others  have 
manutiacturing  products;  others  still,  derive  their  re- 
sources mainly  from  the  fisheries.    Now  a  duty  laid  on 
any  of  these  classes  of  exports  would  operate  unequally 
upon  the  people  of  the  different  states  living  by  such 
diverse  pursuits.     Such  is  the  character  and  extent  of 
the  constitutional  objection  to  the  authority  of  congress 
to  levy  export  duties.    It  rests  upon  the  hypothesis  that 
the  state,  as  a  political  institution,  has  a  corporate 'and 
vested  interest  in  the  products  of  the  industry  of  the  peo- 
ple residing  within  its  territorial  limits,  and  that,  therefore 
it  shonld  be  provided  for,  by  guarding  against  all  possi- 
ble encroachments  by  the  nation  upon  its  corporate  and 
vested  rights  and  interests.    The  language  of  this  pro- 
hibition does  not  necessarily  extend  beyond  denying  to 
congress  authority  to  levy  export  duties  upon  the  pro- 
ducts of  a  particular  state:  that  is,  forbidding  congress 
in  the  levying  of  duties,  to  regard  state  lives.    But  if 
the  prohibition  is  to  be  extended  to  the  exclusion  of  all 
power  in  congress  to  levy  export  duties  by  reason  of 
the  inequality  of  the  operation  of  any  law  which  could 
be  made,  then  the  same  reason  would  be  applicable  to  the 
levying  of  import  duties:  for  while  it  would  be  true  that 
the  inhabitants  of  the  several   states  are  generally 
engaged  in  different  pursuits,  and  produce  for  market 
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different  articles;  it  is  also  true,  that  the  inhabitanis  of 
the  several  states  generally  import  different  articles  for 
home  consumption;  and  investigation  will  show  nearly 
as  great  a  diversity  in  the  local  character  of  imports,  as 
there  is  in  the  local  character  of  exports.  Bat  beside 
this,  the  local  character  of  exports  or  imports  is  not  at 
all  determined  by  state  lines.  Whether  a  locality  shall 
engage  in  any  particular  enterprise  as  that  of  agricul- 
ture, manufactures,  mining,  fishing  ^r  commerce,  does 
not  depend  upon  state  lines ;  and  there  exists  no  reason 
why  the  particular  prohibition  under  consideration 
should  be  construed  as  intended  to  avoid  inequality  of 
burden  by  prohibiting  duties  upon  exports,  in  any  other 
sense  than  that  tUe  exports  from  a  particular  state 
should  not  be  made  the  subject  of  a  local  export  duty. 
In  other  words,  the  spirit  of  the  entire  clause  is,  that 
in  the  regulation  of  commerce,  congress  shall  pay  no 
heed  to  state  Jines;  but  shall  so  exercise  its  powers 
that  they  shall  operate  equally  upon  all  citizens,  in 
the  same  manner  as  though  the  political  division  known 
as  states,  did  not  exist. 

S  473.  As  a  historical  fact  the  convention  which  pre- 
pared the  draft  of  the  constitution,  intended  by  this 
clause  to  deny  to  congress  the  power  to  lay  export  duties. 
This  is  very  clearly  manifested  in  their  discussions  upon 
that  subject.  This  prohibition  was  insisted  upon  as  a 
protection  to  4he  staple  states,  as  they  were  called. 
Thus,  General  Piuckney  was  alarmed  at  the  remarks  of 
Gouverneur  Morris,  who  had  spoken  of  laying  taxes  on 
exports,  because  South  Carolina  had,  in  a  single  year, 
exported  to  the  amount  of  ^£600,000  sterling,  all  of  which 
were  the  fruits  of  the  labor  of  her  blacks.'  Again  Mr. 
Pinckney  reminded  the  convention  that  if  the  committee 
should  fail  to  insert  some  security  to  the  Southern  States 
against  an  emancipation  of  slaves,  and  taxes  on  exports, 
he  should  be  bound  in  duty  to  vote  against  their  report.* 
Again  Mr.  Mason  urged  the  necessity  of  connecting 
with  the  power  of  laying  taxes,  the  prohibition,  that  no 
tax  should  be  lai^  on  exports.  He  hoped  the  North- 
ern States  did  not  intend  to  deny  to  the  Southern,  this 
security.^  Mr.  Elswotth  claimed  there  were  solid  reasons 
against  congress  laying  taxes  on  exports.  First,  it 
would  discourage  industry,  as  taxes  on  imports  would 
discourage    luxury.   .Second,  the  produce  of  different 

1  Madison's  Debates  in  Congress,  302 ;  5  Elliott's  Debates  by  Lippencott,  1866. 
=  Id.,  p.  337. 
'  Id.,  p.  432. 
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stat^  is  such  as  to  prevent  uniformity  in  such  taxes. 
Third,  the  taxing  of  exports  would  engender  incurable 
jealousies.^  On  the  other  hand,  Mr.  King  objected  to 
the  position  in  which  the  general  government  would  be 
placed  by  not  allowing  it  to  prohibit  the  importation  of 
slaves,  or  to  tax  exports.  He  inquired,  "  is  this  reasona- 
ble ?  what  are  the  great  objects  of  the  general  system  ?" 
First,  defense  against  foreign  invasion;  secondly, 
against  internal  sedition.  Shall  all  the  staites  then  bo 
bound  to  defend  each,  and  shall  each  be  at  liberty  to 
introduce  a  weakness  which  will  render  defense  more  dif- 
ficult ?  Shall  one  part  of  the  United  States  be  bound  to 
defend  another  part,  and  that  other  part  be  at  liberty, 
not  only  to  increase  its  own  danger,  but  to  withhold  the 
compensation  for  the  burden  ?  If  slaves  are  to  be  impor- 
ted shall  not  the  effects  produced  by  their  labor  supply 
,  a  revenue  the  better  to  enable  the  general  govern- 
ment to  defend  their  masters?  There  was  no  such 
inequality  and  unreasonableness  in  all  this  —  that  the 
people  of  the  northern  states  could  never  be  reconciled 
to  it ;  —  no  candid  man  could  undertake  to  justify  it  to 
them.^  The  clause  as  it  now  stands  in  the  constitution, 
was  the  result  of  the  discussion  and  compromises  of  the 
convention ;  and  it  cannot  well  be  questioned  that  they 
intended  so  to  frame  the  draft  of  this  prohibition,  as  to 
deprive  congress  of  the  power  to  tax  exports.  But  here 
arises  a  more  serious  question.  The  intention  of  the 
f  ranters  of  the  constitution  has  nothing  to  do  with  the 
legal  interpretation  of  the  instrument  itself.  It  can- 
not give  a  meaning  to  it  differing  from  the  natural 
import  of  the  language  used.  It  is  not  a  question,  what 
were  the  views  of  those  who  made  the  draft  of  the  instru- 
ment but  what  were  the  views  of  those  who  ordained  it. 
If  the  language  used  by  them  be  such  as  to  render  it  nec- 
essary to  resort  to  interpretation,  then  resort  may  be 
had  to  such  principles  of  interpretation  as  well  estab- 
lished rules  will  permit ;  but  in  no  case  can  the  motives 
and  i)urposes  of  those  who  prepared  the  draft  of  the  in- 
.  strument  be  inquired  into,  with  the  view  of  ascertaining 
the  intention  of  another  body  who  adopted  it.  If  the 
expression,  "  no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state,"  require  an  interpretation  other 
than  that  which  the  natural  import  of  the  language 
used  implies,  then  a  resort  to  the  established  rules  of 
interpretation  is  required ;  and  no  one  is  authorized  to 

1  Madison's  Debates  in  Congress,  p.  454.   a  Id.,  p.  391. 
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depart  frotn  such  rules ;  because  all  instruments  are  con- 
structed with  the  view  of  disclosing  the  intention  of 
the  parties  to  the  same,  as  it  shall  appear  when  inter- 
preted according  to  such  rules.  The  first  principle  of 
construction  requires  that  the  words  used  shall  be 
understood  according  to  their  usual  and  most  known 
signification.''  If  the  meaning  is  still  dubious,  then  resort 
to  the  context  shall  next  be  had,  by  which  is  included  an 
examination  of  the  preamble  ;  or  of  other  acts  passed 
by  the  same  legislature';  as  statutes  in  pari  materia  are 
to  be  construed  in  reference  to  each  other.  If  the  mean- 
ing is  still  uncertain,  then  reference  to  the  subject 
matter  is  next  in  order ;  and  the  meaning  still  remaining 
doubtful,  the  last  resort  is  to  the  reason  and  spirit  of  the 
law ;  or  the  motive  which  led  the  legislature  to  enact 
it.^  Tried  by  any  or  all  of  these  modes  of  ascertaining 
the  legal  meaning  of  the  above  clause,  and  there  is  but 
one  conclusion ;  and  that  is,  that  in  the  exercise  of  its 
power  over  commerce,  and  in  the  regulation  thereof, 
congress  should  pay  no  heed  to  state  fines,  but  should 
so  exercise  its  powers,  that  they  should  operate  equally 
upon  all  citizens,  in  the  same  manner  as  they  would  if 
the  political  division  known  as  states,  did  not  exist. 
If  congress  cannot  levy  export  duties  without  violating 
this  principle,  then  it  is  prohibited  from  doing  so. 

g  474.  The  remaining  portion  of  the  fifth  clause  of 
the  ninth  section  has  the  same  end  in  view,  to  wit :  that 
congress,  in  the  exercise  of  its  power  to  regulate  com- 
merce, should  act  upon  the  hypothesis  that  all  are 
members  of  one  government,  and  that  there  is  but  one 
authority  in  that  respect  to  be  obeyed.  Thus,  "no  prefer- 
ence shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another ; 
nor  shall  vessels  bound  to  or  from  one  state  be  obliged 
to  enter,  clear,  or  pay  duties  in  another."  The  effect 
of  this  prohibition  is,  that  congress,  as  the  national 
legislature,  shall  make  no  law  touching  the  subject  of 
regulating  commerce,  which  shall  not  apply  with  equal 
force  to  all  parts  of  the  nation ;  that  is,  its  laws  regu- 
lating cotnmerce  shall  be  general,  and  not  local.  That 
when  a  ship  has  entered,  cleared,  or  paid  duties  in  any 
port  of  the  United  States,  it  has  discharged  its  duty, 
in  that  respect,  to  the  government,  and  shall  not  be 
required  to  do  it  again,  because  it  may  be  bound  to  or 
from  any  other  state. 

1 1 BI.  Com,,  59, 00 ;  ante  p.  123  and  uotes. 
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§475.  "  No  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by  law; 
alid  a  regular  statement  and  account  of  the  receipts  and 
expenditures  of  all  public  money  shall  be  published  from 
time  to  time."  The  object  of  this  provision  is  to  bring 
under  the  inspection  and  authority  of  congress  aU 
expenditures  of  money  by  the  nation,  or  for  and  on 
its  behalf.  The  provision  requiring  an  exhibit  of  the 
receipts  and  expenditures 'of  all  public  money  from  time 
to  time,  is  designed  as  a  sure  means  of  enlightening 
the  public ;  that  they  may,  through  their  representa- 
tives, know  what  appropriations  are  required ;  and  the 
means  on  hand  by  which  such  requirements  are  to  be 
met.  That  is,  this  provision  is  based  upon  the  hypothe- 
sis that  the  law-making  power  is  in  the  hands  of  the 
people ;  and  that  all  payments  of  money  shall  be  by 
their  authority ;  and  that  they  shall  have  the  means  of 
correct  information,  that  they  may  act  understandingly 
upon  that  subject. 

S  476.  "  No  title  of  nobility  shall  be  granted  by  the 
United  States."  That  is,  the  general  government  has 
no  authority  to  create  classes  or  class  distinctions  among 
the  people ; — that  all  its  laws  shall  be  enacted  upon  the 
hypothesis  that  aE  men  are  created  equal,  and  are 
equally  entitled  at  the  hands  of  their  government; — 
that  government  is  an  institution  of  the  people,  created 
for  the  sole  and  only  purpose  of  administering  their 
authority,  to  the  end  that  each  and  all  may  be  secure  in 
the  enjoyment  of  civil  liberty;  and  that  equal  an4 
exact  justice  may  be  administered  to  aU ;  and  that  those 
who  are  intrusted  with  the  administration  of  the  public 
authority,  may  not  be  influenced  to  betray  their  trust,  or 
to  administer  under  a  foreign  influence,  all  persons 
holding  an  oflSce  of  profit  or  trust  under  the  general 
government,  are  prohibited  from  accepting  any  present, 
emolument,  office  or  title  of  any  kind  whatever  from 
any  king,  prince,  or  foreign  state,  without  the  consent 
of  congress.^ 

1  Const.  U.  S.,  art.  1,  g  9,  ol.  7. 
S8 
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CHAPTEE  XV. 

OP  THE  STATES.  AS  POLITICAL  ORGANIZATIONS — THEIR 
OFEIOE,   DUTIES  AND  POWERS. 

S  477.  According  to  the  American  theory,  govern- 
ment has  no  original  authority.  It  is  an  institution  of 
the  people,  designed  only  as  an  instrumQnt  of  adminis- 
tration ;  and  all  the  power  it  possesses  and  can  properly 
exercise,  is  a  mere  trust  for  the  common  good.  Govern- 
ment is  imposed  upon  society  by  the  law  of  necessity. 
Thus,  the  public  authority  must  be  applied  to  the  regu- 
lation and  control  of  the  public  acts  of  the  individual 
members  of  society;  and  also  to  the  regulation  and 
control  of  their  private  conduct,  so  far  as  it  affects  the 
legal  rights  of  others.  But  this  can  be  done  only 
through  the  instrumentality  of  a  political  organization, 
created  for  the  purpose  of  exercising  such  public  author- 
ity, and  duly  authorized  to  exercise  it.  Such  political 
body  becomes  a  corporation,  or  an  artificial  person,  hav- 
ing the  qualities  and  attributes,  in  law,  of  a  person,  with 
an  understanding,  will  and  power,  to  be  exercised  within 
the  limits  of  the  authority  conferred,  called  its  jurisdic- 
tion ;  and  for  the  purposes  for  which  it  was  created  and 
endowed,  called  its  administration.  Thus,  government 
proper  is  a  creature  of  the  public  authority.  It  is  an 
instrument  of  administration,  by  which  alone  the  public 
authority  is  to  be  made  known  ;  or  by  means  of  which, 
during  its  continuance,  the  public  authority  is  to  be 
represented.  In  treating  of  government,  it  is  necessary 
to  remember  that  it  possesses  powers  to  be  exercised ; 
but  that  all  such  powers  are  trusts,  and  can  be  exercised 
only  in  accordance  with  the  authority  given,  and  for 
the  purposes  for  which  the  powers  were  given.  Thus,  the 
general  and  state  governments  are  mere  instruments  of 
administration,  each  intrusted  with  the  exercise  of  cer- 
tain powers,  over  certain  subjects  or  classes  of  subjects, 
for  specific  purposes.  In  either  case,  the  authority  by 
which  they  administer,  as  well  as  the  authority  adminis- 
tered, by  them  or  either  of  them,  is  the  authority  of  the 
public  or  nation,  and  not  the  authority  of  the  govern- 
ment or  institution. 

g  478.  The  government,  whether  of  the  state  or  of 
the  nation,  is  a  body  corporate  and  politic,  created 
by  the  people,  to  be  intrusted  with  the  exercise  of  their 
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authority  over  matters  committed  by  them  to  its  juris- 
diction.   Its  corporate  governmental  character  consists 
of  -o&ces,  to  which  certain  powers  and  duties  are  inci- 
dent ;  authorizing   the   incumbent   to   exercise  those 
powers,  and  requiring  him  to  perform  those  duties,  in 
the  manner  prescribed,  and  for  the  purposes  for  which 
the  offices  were  created.    And  it  is  to  be  remembered 
that  the  rights  possessed,  the  duties  enjoined,  and  the 
powers    conferred,  pertain  to    the   office  alone ;   and 
the  incumbent  is  the  instrument  designated  to  adminis- 
ter the  office,  and  for  the  purpose  for  which  it  was 
created.    It  is  also  to  be  remembered  that  there  is  but 
one  source  of  authority,  and  hence  but  one  authority, 
to  be  administered  by  the  government.    All  govern- 
mental authority  must  be  rooted  and    grounded    in 
sovereignty ;  that  is,  it  must  have  its  basis  in  preroga- 
tive, whether  that  be  found  in  the  monarch  or  in  the 
people.    In  all  forms  of  government  the  absolute  right 
to  command  obedience  must  be  found  somewhere ;  and 
wherever  that  is  found,  there  is  prerogative — there  is 
sovereignty.    Therefore,  under  all  forms  of  government, 
and  in  all  gradations  of  authority,  that  power  only 
which  comes  from  sovereignty  expressly  or  by  implica- 
tion, has  the  right  to  command  obedience — ^has  authority 
to  govern.    Sovereignty  may  delegate  powers  of  admin- 
istration, and  distribute  administrative  rights  through 
many  gradations  of  office,  from  the  national  to  the 
municipal  government,  or  even  to  the  family;  and  it 
may  map  out  the  subjects  of  jurisdiction,  and  the  limita- 
tions of  authority  to  each  particular  gradation,  but  it 
does  not  by  so  doing,  divide  itself,  or  create  diverse 
sovereignties.    There  is  present  in  every  subordinate 
jurisdiction  the  same  authority  to  administer,  and  the 
same  authority  to  be  administered ;  and  that  is  the  sov- 
ereignty which  created  the  jurisdiction  and  authorized 
administration  therein.    The  authority  of  the  humblest 
magistrate  in  the  discharge  of  his  official  duties,  is  as 
absolute  as  the  authority  of  the  king.    Belonging  to  an 
inferior  jurisdiction,  his  action  may  be  subject  to  review 
by  a  superior  jurisdiction.     But  until  reviewed  and 
reversed,  it  has  all  the  authority  committed  by  sover- 
eignty to  that  jurisdiction ;  that  is,  it  has  the  authority 
of  sovereignty  itself  in  what  is  officially  done  within 
the  assigned  jurisdiction. 

S  479.  Sovereignty  is  essential  to  the  establishment 
and  ijiaintenance  of  government,  whatever  may  be  the 
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form  of  its  administration.  It  is  as  essential  to  a  demo- 
cratic as  to  a  monarchical  government.  There  must  be 
an  ultimate.authority ;  an  authority  from  which  there  is 
no  appeal ;  an  authority  to  command  in  the  last  resort; 
subject  to  no  legal  restriction — to  no  authoritivc  stay. 
This  sovereignty,  as  the  fountain  from  which  all  govern- 
mental authority  proceeds,  can  have  no  superior — can 
have  no  equals  within  its  sphere  of  authority.  It  must 
be  prerogative  and  alone.  Every  independent  nation 
must,  from  necessity,  possess  this  sovereignty — this 
prerogative  power  —  as  an  essential  attribute  of  its 
existence.  As  a  nation,  it  cannot  be  inferior  in  author- 
ity to  any  other ;  and  within  its  limits,  it  can  have  no 
equals.  The  people  of  the  United  States  as  a  nation 
possess  this  absolute  sovereignty ;  and  there  is  no  poUti- 
cal  power  on  earth  to  question  the  nation's  sovereign 
authority  to  govern  itself  in  such  a  manner  as  pleases  it. 
But  this  sovereignty  pertains  to  the  people  as  constitu- 
ent elements  of  the  nation,  in  their  original  character  as 
members  of  the  national  society ;  and  it  necessarily 
includes  all  governmental  authority  within  the  limits  of 
the  nation.  For  there  cannot  be  two  independent  sover- 
eignties within  the  same  limits,  having  jurisdiction  over 
the  same  territory  and  people.  The  right  of  command- 
ing in  the  last  resort  can  come  from  but  one  source,  and 
be  exercised  by  but  one  authority,  within  the  nation. 
The  people  of  the  United  States  constituting  but  one 
nation,  possess  this  absolute  sovereignty  to  be  exercised 
in  such  a  manner,  and  in  respect  to  such  subjects"  as 
they,  in  their  pleasure,  ordaiu  and  determine ;  and  no 
other  governmental  authority  can  exist  or  be  adminis- 
tered within  the  nation,  except  that  which  comes, 
expressly  or  by  implication,  from  the  national  fountain. 
The  principles  of  democracy  are  seen  in  the  source,  and 
in  the  a^ninistration,  of  governmental  authority.  In 
the  source,  by  ascribing  to  the  people  in  their  largest 
civil  association,  sovereignty.  In  the  administration  of 
this  authority,  by  committing  to  those  only  who  are  to 
be  affected  by  it,  the  rights  of  administration.  Thus, 
in  respect  to  all  matters  pertaining  to  the  common 
defense  and  the  general  welfare  of  the  nation,  the 
administration  of  the  public  authority  is  committed  to 
the  nation.  In  respect  to  all  matters  pertaining  to  local 
and  domestic  interests  alone,  the  administration  of  the 
public  authority  is  committed  to  the  people  of  the  state. 
In  respect  to  all  matters  pertaining  to  the  interests 
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of  the  municipality,  the  administration  of  the  public 
authority  is  committed  to  the  municipality.  The  prin- 
ciple to  be  noticed  is  this :  there  is  but  one  source  of 
this  governmental  authority,  by  whomsoever  and  in 
whatsoever  department  administered.  And  the  right  to 
administer  this  authority,  like  all  other  political  rights, 
is  conferred  by  the  same  sovereignty.  The  rights  of 
administration,  in  their  origin,  must  have  the  same 
source  as  sovereignty  itself.  That  is,  the  authority  to 
govern  may  determine  by  whom  its  authority  shaU  be 
administered ;  at  least,  it  has  the  rightful  authority  to 
determine  by  whom  it  shall  be  administered.  Thus,  if 
any  particular  class  of  people  are  disqualified  from  the 
exercise  of  that  patriotism,  that  judgment  and  dis- 
cretion which  is  essential  to  the  character  of  one  quali- 
fied to  administer  the  public  authority,  such  class  may 
be  excluded  ftom  the  exercise  of  such  powers.  The 
very  necessity  which  calls  for  the  existence  and  main- 
tenance of  government,  demands  the  exercise  of  proper 
authority  to  determine  by  whom  the  public  authority 
shall  be  administered.  The  right  to  determine  by  whom 
governmental  authority  shaU  be  exercised,  pertains  to 
sovereignty  alone. 

S  480.  The  administration  of  governmental  authority 
through  the  instrumentality  of  the  general  and  state 
governments,  furnishes  ample  illustration  of  the  one 
SOUECB  of  authority  in  the  sovereignty  of  the  nation ; 
and  of  the  divees  modes  of  administering  that  author- 
ity, through  the  instrumentality  of  these  several  cor- 
porate institutions,  called  the  general,  and  the  state 
governments.  In  the  institution  of  the  national  govern- 
ment, the  people  of  the  United  States,  as  members  of 
the  civil  society  constituting  the  one  nation,  exercised 
their  inherent  authority  to  establish  for  themselves  such 
an  agency  or  government  for  executing  their  authority 
as  they  thought  proper.  In  the  exercise  of  this  author- 
ity, tliey  acted  in  virtue  of  their  pouters  as  men  and  not 
as  members  of  any  organised  government  or  society. 
They  occupied  a  plane  above  political  constitutions,  and 
exercised  the  authority  which  makes  constitutions 
and  founds  governments.  They  exercised  the  preroga- 
tive authority  to  say,  that  a  national  or  general  govern- 
ment should  be  instituted  for  certain  purposes ;  and 
should  have  authority  to  exercise  full  powers  over  a 
certain  class  of  subjects.  They  determined  that  for  cer- 
tain purposes,  the  existing  state  governments  should  be 
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continued;  and  should  be  intrusted  with  the  exercise 
of  the  public  authority  over  such  local  and  domestic 
matters  as  pertained  to  their  local  and  domestic  inter- 
ests ;  and  as  were  not,  by  them,  committed  to  the 
jurisdiction  of  the  general  government.  But  in  deter- 
mining the  limits  of  the  general  and  of  the  local  juris- 
diction of  these  governments,  the  people  consulted  their 
own  pleasure  and  judgment,  and  exercised  their  inherent 
authority ;  and  they  defined  the  several  jurisdictions  of 
these  governments  in  virtue  of  their  sovereignty  alone. 
They  took  from  the  states,  and  conferred  upon  the  gen- 
eral government,  the  right  to  exercise  authority  over 
such  classes  of  subjects  as,  in  their  opinion,  the  safety 
and  welfare  of  the  people  required  them  to  do.  And  in 
the  constitution  which  they  then  ordained  and  estab- 
lished, they  provided  for  amendments  thereof,  to  bt) 
made  in  such  a  manner  as  to  assej;t  in  the  most  unquali- 
fied form  the  sovereign  authority  of  the  nation  to  take 
from  the  states,  whenever  it  should  be  the  pleasure  of  the 
nation  to  do  so,  all  administrative  authority  whatever. 
Thus,  congress,  whenever  two-thirds  shall  concur  in  the 
measure,  can  propose  amendments  to  the  constitution, 
which  become  valid  to  all  intents  and  purposes  as  parts 
of  the  same  whenever  ratified  by  the  legislatures  of 
three-fourths  of  the  states ;  or  by  conventions  therein, 
as  congress  shall  determine.  In  this  way,  any  state 
may  be  deprived  by  national  authority  of  all  adminis- 
trative rights  without  the  consent  of  its  people ;  because 
the  authority  to  do  so  is  in  the  nation,  and  there  is  no 
authority  in  its  particular  government  or  people  to 
forbid  it.  This  illustration  is  suflBcient  of  itself  to  dem- 
onstrate the  subordination  of  state  administration  to 
the  authority  of  the  nation.  It  is  no  answer  to  this 
view  to  aflSrm  that  the  people  of  the  several  states 
would  never  consent  to  such  amendments  of  the 
national  constitution  as  would  deprive  them  of  state 
administration.  The  people  of  the  several  states  are 
citizens  of  the  United  States,  and,  as  such  members  of 
the  nation,  they  have  authority  to  assent  to  such 
amendments;  and  that  sustains  the  position  that  the 
authority  is  in  the  nation,  and  may  be  exercised  when- 
ever they  think  proper. 

%  481.  The  questions  of  governmental  administration 
belong  to  the  sovereignty.  The  authority  to  institute  a 
government,  can  determine  by  whom  that  government 
shall  be  administered,  and  those  who  are  intrusted  with 
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the  powers  of  such  administration,  exercise  them  in 
virtue  of  the  authority  conferred  upon  them  by  the 
sovereignty,  and  not  in  virtue  of  any  inherent  right  in 
themselves.  Thus,  the  questions  pertaining  to  the 
administration  of  the  general  government  were  deter- 
mined by  the  sovereignty  which  instituted  that  govern- 
ment. AH  questions  as  to  what  powers  should  be 
committed  to  the  general  government ;  what  should 
be  the  structure  of  that  government ;  in  what  manner 
and  by  whom  it  should  be  administered ;  how  the 
officers  thereof  should  be  selected  ;  who  should  be 
authorized  to  participate  in  the  selection  of  the  same ; 
what  should  be  their  duties,  powers  and  responsibilities, 
were  determined  by  the  authority  which  instituted  the 
general  government ;  and  the  same  authority  can  revise, 
modify  or  abolish  the  whole  or  any  part  thereof  at 
pleasure.  The  authority  which  took  from  the  states, 
both  as  political  institutions  and  as  people,  any  part  of 
the  subjects  of  their  jurisdiction,  and  placed  the  same 
under  the  jurisdiction  of  the  general  government,  could, 
had  it  so  pleased,  have  taken  every  subject  from  state 
jurisdiction  and  have  abolished  state  administration 
entirely.  That  they  did  not  do  it,  was  a  qiiestion  of 
expediency,  and  not  of  authority.  The  absolute  author- 
ity of  the  inherent  sovereignty  of  the  nation  underlies 
all  other  civil  authority  in  the  United  States,  both  as  to 
the  powers  to  be  administered,  and  the  authority  by 
which  they  are  to  be  administered.  If  the  states,  as 
political  organizations,  are  allowed  to  participate  in  any 
degree  in  the  administration  of  the  general  government, 
it  is  in  virtue  of  the  authority  conferred  by  the  consti- 
tution of  the  United '  States,  and  not  in  virtue  of  any 
authority  inherent  in  them.  Thus,  the  state  legislatures 
may  apportion  among  the  citizens  of  their  respective 
jurisdictions,  the  districts  from  which  their  members  to 
to  the  house  of  representatives  in  congress  shall  be 
elected ;  but  they  can  do  it  only  in  virtue  of  the  author- 
ity conferred  by  the  constitution,  and  that  privilege  is 
liable  to  be  taken  from  them,  at  the  pleasure  of  congress. 
The  state  legislatures  can  elect,  each  two  senators  to 
represent  them  in  the  United  States  senate ;  but  they 
do  so  because  authorized  by  the  national  constitution. 
The  same  authority  which  authorized  the  legislature  to 
select  these  senators,  could  have  given  the  authority 
to  the  people  at  large ;  or  could  have  withheld  it  alto- 
gether.   The  same  is  true  of  all  power  conferred  upon 
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the  states  to  participate  in  the  national  administrattfih. 
That  power  has  its  authority  in  national,  not  state  sov- 
ereignty, and  is  to  be  exercised  as  a  right  or  privilege. 
conferred,  not  as  a  right  or  privilege  inherent  in  the 
state ;  and  it  is  to  be  exercised  as  a  trust,  and  not  as 
possessed  in  the  right  of  /lim  or  it  which  administers. 

S  482.  The  people,  in  the  exercise  of  their  inherent 
sovereignty  in  the  institution  and  endowment  of  the 
general  government,  recognized  the  continued  (existence 
and  use  of  state  governments  as  instruments  of  internal 
administration;  but  they  recognized  them  as  subordi- 
nated to  the  authority  of  the  nation;  and  they  used 
them  only  as  thus  subordinated.    They  parceled  out  the 
subjects  of  administration  between  the  general  and 
state  governments,  by  enumerating  what  should  belong 
to  the  general,  and  declaring  that  the  rest  should  remain 
with  the  state  administrations.    Thus,  the  states  then 
existing  virtually  took  their  future  or  continued  exist- 
ence and  authority  at  the  hands  of  the  nation ;  and  they 
became  instruments  of  internal  administration  of  such 
powers  as  were  assigned  to  them  by  national  sover- 
eignty ;  and  they  now  hold  such  powers  in  trust  merely 
at  the  pleasure  of  the  nation ;  for  whenever  it  shall  be 
the  pleasure  of  the  people  so  to  amend  their  national 
constitution  as  to  withdraw  from  the  states  any  portion 
of  their  present  powers,  they  will  be  obliged  to  submit 
to  such  determination.    This  subordination  of  state 
institutions  to  the  sovereignty  of  the  nation  is  more 
clearly  apparent  in  the  institution  of  new  states.    Since 
the  assertion  of  national  sovereignty  in  the  United 
States  over  the  subjects  of  civil  administration,  by  the 
institution  of  the  national  government,  some  twenty- 
three  new  states  have  been  created  within  the  national 
limits.   These  states  have  been  erected  within  territories 
of  the  United  States,  portions  of  which  have  been 
acquired  by  the  nation  since  its  civil  organization  as  a 
government,  but  all  of  which  was  subject  to  the  abso- 
lute and  unrestricted  jurisdiction  of  the  United  States 
in  all  matters  pertaining  to  civil  administration  prior  to 
the  erection  of  these  states.    While  remaining  territo- 
ries, no  civil  or  criminal  jurisdiction  could  be  exercised 
therein  except  by  the  authority  of  congress,  as  the 
national  legislature.    This  authority  of  congress  over 
the  territories  is  usually  based  upon  the  second  clause 
of  the  third  section  of  the  fourth  article  of  the  consti- 
tution, which  provides  that  congress  shall  have  power 
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to'^spose  of,  and  make  all  needfal  rules  and  regulations 
respecting  tlie  territory,  or  other  property  belongiug  to 
tlie  Uuited  States.    Bnt,  aside  from  the  authority  con- 
tained in.this  Clause,  the  power  to  exercise  jurisdiction 
ovier,  and  provide  for  the  government  ofV  any  territories 
which  the   nation   might  acquire,  Would    necessarily 
inhere  in  congress,  as  being  the  body  to  which  the  exer- 
cise of  all  legislative  authority  over  national  subjects  is 
committed.   If,  as  an  incident  Of  sovereignty,  the  nation 
has  authority  to  acquire  such  contiguous  territory  as  its 
safety  and  welfare  demands;  and  if  such  authority  is 
committed  to  the  proper  departments  of  the  general 
government,  to  be  exercised  in  its  sound  discretions^ as 
it  undoubtedly  is  under  the  war  powers — then  the 
acquisition  of  such  territory  draws  with  it,  not  only 
the  property  therein  and  the  right  of  xjossession  thereofj 
but  likewise  the  sovereignty  over  the  same;  that  is,  the 
authority  to  extend  its  jurisdiction  both  civil  and  crimi- 
nal, over  such  territory.    To  hold  the  converse  of  this 
would  be  an  absurdity.    For  if  the  nation,  through  the 
agency  of  the  general  government,  can  acquire  territory 
from  any  foreign  power,  it  must  either  acquire  the  right 
of  exercising  the  sovereignty  of  the  nation  over  the 
same,  or  that  right  remains  in  the  foreign  power.    ThuSj 
when  the  territories  of  New  Mexico  and  California  were 
acquired  by  the  United  States  from  Mexico,  the  right  of 
sovereignty,  or  to  exercise   sovereign    authority  over 
the  same,  was  incident  to  the  transfer,  and  vested  in  the 
nation  with  the  title  to  such  territory.    To  hold  the  con- 
trary would  leave  the  right  of  sovereignty  in  Mexico, 
which  cannot  be  admitted.    The  sovereignty  over  such 
territory  vesting  in  the  United  States,  no  one  can  exer- 
cise jurisdiction  there  not  derived  from,  or  recognized 
by  the  United  States.    That  is,  the  authority  of  the 
nation  over  such  territory  is  absolute,  unless  qualified 
by  the  terms  of  the  grant.    No  government  can  be 
established  there  but  by  the  authority  of  the  nation,  and 
upon  such  terms  and  conditions  as  the  nation  in  its 
sovereignty  sees  fit  to  impose.     Such  has  been   the 
authority  exercised  by  the  nation  in  uespect  'to  all  its 
territories.'    The  people  of  any  territory  desiring  to 
become  a  state  corporation  for  purposes  of  civil  admin- 
istration, have  never  been  supposed  to  be  able  to  vest 
themselves  with  the  rights,  powers  and  duties  of  a  state 
government;  nor  have  they  been  supposed  to  be  able 
to  exercise,  in  their  own  right,  any  public  authority. 

29 
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Whatever  political  power  has  been  exercised  by  the&3*tis 
inhabitants  of  the  territory,  has  been  under  the  enabling 
power  of  the  nation  as  conferred  by  the  legislation  of 
congress.  It  matters  not  what  may  be  the  number  and 
character  of  the  inhabitants  of  a  territory ;  or  what  may 
be  their  qualifications  to  administer  civil  authority,  as 
inhabitants  of  a  territory  of  the  tJnited  States,  they 
have  not,  nor  can  they  acquire  any  political  authority 
except  through  tbe  enabling  authority  of  the  nation 
through  congress.  All  territorial  legislation  derives  its 
sanction  from  the  sovereignty  of  the  nation ;  all  terri- 
torial administration  derives  its  authority  fromthe.same 
source.  Whenever  the  inhabitants  of  a  territory  desire 
to  be  enfranchised  with  the  political  powers  and  rights 
of  a  state,  that  they  maj'  be  authorized  to  administer  in 
respect  to  their  own  local  and  domestic  matters,  they 
are  obliged  to  take  their  charter  —  state  constitution  — 
upon  such  terms  and  conditions  as  congress,  exercising 
the  legislative  authority  of  the  nation,  prescribes.  The 
people  of  the  territory  may  draft  the  form  of  their 
proposed  constitution  —  may  submit  the  same  to  the 
approval  of  the  inhabitants  —  and  they  may  approve, 
of  the  same ;  it  is  still  without  political  life  or  power 
until  the  sovereign  authority  of  the  nation  by  its  incor- 
porating and  enfranchising  act,  gives  it  political  exist- 
ence and  administrative  authority.  Colorado  has .  been 
asking  enfranchisement,  Nebraska  has  been  asking  the 
same,  but  the  charters  presented  by  them  did  not  please 
congress,  and  they  prescribed  the  terms  to  which  they 
must  accede  before  they  could  be  incorporated  and 
enfranchised  as  political  states,  and  become  vested  with 
political  powers  as  state  citizens. 

§  483.  To  create  a  new  state  within  the  union,  requires 
the  exercise  of  national  authority,  incorporating  the 
inhabitants  within  a  certain  territory  over  which  the 
United  States  has  exclilsive  authority,  and  the  general 
government  has  exclusive  jurisdiction,  into  a ;  body 
politic ;  thereby  vesting  them  with  such  powers  as  by 
the  national  constitution  are  confided  to  state  adminis- 
trative ailthority,  subject,  nevertheless,  to  such  further 
inhibitions  and  restrictions  as  the  terms  of  its  own  con- 
stitution or  charter  may  impose.^  By  this  national  act 
of  incorporation,  the  political  state  is  created ;  and  the 
franchise  of  state  citizenship  is  conferred ;  and  the  cor- 
poration known  as  a  state  becomes,  in  the  hands  of  its 

1  See  Appendix:  admission  of  stotes. 
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citizens,  an  instrument  for  exercising  the  authority  of 
the  nation  iu  respect  to  all  subjects  committed  to  state 
jurisdiction.    The  effect  of  this  act  of  incorporation  is 
twofold.    It  commits  to  the  inhabitants  of  such  territory 
the  right  exercised  by  citizens  of  the  United  States, 
residing  beyond  its  limits,  to  participate  in  the  adminis- 
tration of  governmental  authority  in  matters  purely 
local  and  domestic  within  its  limits ;  and  consequently 
it  confers  upon  such  inhabitants  the  right  to  exercise 
exclusive  jurisdiction  in  all  matters  of  administration 
over  such  subjects.    Before  such  state  was  created,  the 
inhabitants  thereof  had  no  administrative  authority ;  by 
such  political  incorporation,  the  inhabitants  have  exclu- 
sive authority  politically,   over  their  own    local  and 
domestic  interests ;  and  a  right  to  participate  in  the 
administration  of  the  public  authority  touching  matters 
of  a  national  character,  through  the  instrumentality  of 
the  state  and  general  government,  in  the  manner  i)i'e- 
scribed  by  the  constitution  of  the  United  States.    Bj 
the  act  of  political  enfranchisement  creating  a  new 
state,  the  inhabitants  of  the  territory  included  within 
the  limits  of  the  new  state  are  invested  with  adminis- 
trative privileges  merely.    Their  rights  civilly,  were  the 
same  while  they  were  mere  inhabitants  of  the  unorgan- 
ized territory.    As  American  citizens  they  were  entitled 
to  that  protection  in  the  exercises  of  their  civil  rights, 
which  the  government  could  extend  to  them  in  their 
remoteness  from  its  administrative  power.    Their  right 
to    participate    in   the   administration    of  the    public 
authority,  through  the  instrumentality  of  the  general 
government,  so  tar  as  they  possessed  the  requisite  quali- 
fications, might  have  been  perfect,  provided  they  had 
placed  themselves  within  the  reach  of  means  by  which 
that  participation  could  be  effected*    But  so  long  as 
they  resided  outside  the  corporate  limits  of  a  state  those 
means  could  not  be  made  available ;  and  they  were 
necessarily  denied  the  exercise  of  such  rights.    There- 
fore, by  the  act  of  state  incorporation,  the  inhabitants 
acquire  the  right  to  participate  in  the  general  adminis- 
tration ;  and,  by  such  act,  the  means  of  exercising  such, 
jjower  is  brought  within  their  reach. 

§  484.  What,  then,  constitutes  a  state  under  the  con- 
stitution, and  within  the  limits  of  the  United  States? 
By  the  authority  of  an  act  of  congress,  the  people 
inhabiting  the  territory  included  within  the  limks  of 
the  proposed  state,  are  incorporated  into  a  political 
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society  for  the  purpose  of  J  exercising  gbvernmental 
powers  over  matters  of  aloeaii  and  domestic  cbaracter,- 
within  the  limits  of  the  described  territory ;  subject, 
however,  to  such  limitations  and  prohibitions  as  the 
constitution  of  the  United  States,  and  their  own  constir 
tution  prescribe.  The  effect  of  this  incorporating  and 
enfranchising  act  of  the  nation  is,  to  institute  a  local 
government,  to  be  intrusted  -with  the  exercise  of  sover- 
eign authority  over  such  subjects  as  are  committed  to 
its  jurisdiction  ;  which  authority  is  to  be  administered 
by  the  citizens  of  such  local  territory,  in  virtue  of  the 
franchise  conferred  upon  them  by  the  act  creating  them 
a  political  body.  Beside,  being  citizens  of  the  United 
States,  such  state  citizens  are  likewise  invested  with 
such  other  political  franchises  as  pertain  to  other  citizens 
of  the  United  States,  under  the  provisions  of  the 
national  constitution  applicable  to.  state  citizens.  There^^ 
fore,  a  state  government  as  a  political  society  in  the 
United  States,  may  be  defined  to  be  a  corporation  of 
officers,  instituted  by  the  nation,  to  provide  for  the  local 
administration  of  goyetomental  authority  in  respect  to 
local  matters,  which  authority  is  to  be  exercised  by  the 
citizens  or  inhabitants  of  the  territory  over  which  its 
jurisdiction  is  extended.  A  state,  as  a  portion  of  the 
national  domain,  is  that  territory  over  which  the  local 
jurisdiction  of  the  political  corporation  known  as  a 
state,  extends.  A  state,  as;  embracing  a  portion  of:  the 
citizens  of  the  United  States,  consists  of  those  citizens 
residing  within  the  territorial  limits  of  the  political  state 
who  are  so  enfranchised  as  to  be  permitted  to  participate 
in  the  administration  of  the  public  authority  committed 
to  the  local  jurisdiction  of  such  state,  and  through  its 
constitutional  agency,  to  participate  in  the  administra- 
tion of  the  general  government.  Thus,  a  state,  as  a 
political  body  or  corporation,  has  no  inherent  or  original 
sovereignty.  It  is  a  mere  institution  or  political  instru- 
ment, to  be  used  as  a  means  of  exercising  authority; 
not  as  a  sovereign  imparting  authority.  Sovereignty  is 
present  giving  life  and  power  to  the  institution ;  lend- 
ing authority  to  the  exercise  of  its  legitimate  powers ; 
but  it  is  not  the  sovereignty  of  the  institution  ;  nor  of 
the  people  of  the  state  to  whom  the  exercise  of  local 
authority  is  committed ;  but  it  is  that  one  undivided 
sovereignty  of  the  nation  which  created  the  state  and 
enfranchised  its  citizens,  and  set  the  boundaries  to  their 
powers  of  administration.    It  is  that  sovereignty  which 
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alone  can  institute  governments ;  can  endow  them  with 
power  to  make  and  execute  laws,  and  can  compel  obedi- 
ence thereto  against  all  opposing  authority. 

g  485.  The  sovereignty  which  institutes  state  govern- 
ments in  the  United  States,  fixes  the  limits  of  their 
jurisdiction  and  of  their  administrative  authority.  While 
it  creates  a  state  as  a  corporation,  and  confers  certain 
powers  to  be  exercised  by  it,  it  also  imposes  restrictions 
upon  them,  which  it  could  not  doy  were  the  states,  as 
political  institutions,  sovereign.  The  people  of  the  United 
States  in  the  institution  of  the  general  government, 
designed  it  as  the  instrument  by  means  of  which  the 
interests  of  the  people  as  a  nation  could  be  protected  and 
preserved.  In  providing  tor  the  institution  of  the  state 
governments,  they  were  designed  to  be  merely  7ocaZ  in 
their  powers;  and  were  restricted  in  the  administration 
of  their  authority  to  those  interests  which  were  of  a 
local  character.  For  this  reason  they  are  confined 
entirely  to  aifairs  among  the  inhabitants  thereof,  and  to 
interests  within  their  respective  limits.  Hence  the  pro- 
hibition, "  'No  state  shall  enter  into  any  treaty,  alliance, 
or  confederation ;  grant  letters  of  marque  and  reprisal." 
"No  state  shall,  without  the  consent  of  congress,  lay 
any  duty  of  tonnage;  keep  troops  or  ships  of  war  in 
time  of  peace;  enter  into  any  agreement  or  compact 
with  another  state,  or  with  a  foreign,  power;  or  engage 
in  war,  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  admit  of  no  delay."  ^  It  is  important  to 
remember  that  the  authority  conferred  is  exclusively  of 
an  administrative  character,  to  be  exercised  as  a  ti?nst, 
for  the  benefit  of  the  inhabitants  of  the  state.  The 
authority  administered  by  the  state  is  not  its  own,  but 
the  authority  of  the  nation;  and  while  the  state  keeps 
within  the  limits  of  its  prescribed  authority  to  adminis- 
ter, its  action  is  as  valid  and  binding  as  that  of  the 
general  government,  or  of  sovereignty  itself.  The  dis- 
tinction between  the  authority  adihinisteired  by  the 
general  government  and  that  administered  by  the  states, 
extends  :  only  to  the  subjects  of  administration.  The 
general  government  has  to  do  with  and  for  the  United 
States  as  a  nation;  and  exercises  its  authority  in  pro- 
viding for  the  safety  and  welfare  of  the  nation  in  respect 
to  other  poweTs.  In  its  internal  administration,  it 
has  to  do  with  all  the  people  of  the  nation ;  in  respect 

1  Art.  i,  ?  10,  Const.  U.  S, 
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to  those  rights  and  interests  for  which  the  local  govern- 
ments are  not  competent  to  provide. 

S  486,  There  is  also  this  distinction  between  the 
administrative  authority  of  the  general  government  and 
that  of  the  states.  The  jurisdiction  of  the  general 
government  extends  over  every  portion  of  territory 
within  the  limits  of  the  nation,  and  its  administrative 
authority  is  exclusive  within  such  limits,  until  a  new 
jurisdiction  is  created  by  its  own  action  or  permission,  by 
which  administrative  authority  is  conferred  upon  others. 
Thus,  the  general  government  extends  its  jurisdiction 
under  the  constitution,  to  every  inch  of  territory  included 
within  the  several  states,  and  within  all  the  territories 
of  the  United  States.  This  brings  every  inhabitant  of 
the  state  and  of  the  territories  under  the  jurisdiction 
of  its  administrative  authority.  The  general  government, 
therefore,  is  as  omnipresent  throughout  the  nation  as  is 
sovereignty  itself.  Every  citizen  of  this  government 
is,  therefore,  in  the  eye  of  the  law,  politically  present 
by  the  authority  of  tiiis  government  in  all  the  states 
and  territories  of  the  union.  A  national  citizen  exer- 
cising administrative  authoritj",  has  no  other  locality 
than  the  nation.  The  authority  by  wliich  he  is  repre- 
sented in  the  national  government,  applies  to  every  part 
of  the  national  domain,  and  reaches  to  every  subject  of 
national  administration.  The  representative  in  cou- 
gress  from  the  humblest  district  in  the  humblest  state, 
legislates  as  well  for  every  part  of  the  nation  as  for  that 
which  he  especially  represents.  The  senators  from  New 
York  legislate  for  Louisiana,  and  the  senators  from 
Louisiana  do  the  same  for  New  York.  The  national 
citizen  residing  in  Delaware  has  as  much  governmental 
authority  over  questions  of  national  interest  belonging 
to  New  York,  as  has  a  national  citizen  residing  in  New 
York.  It  is  important  to  remember  that  national  admin- 
istrative authority  knows  no  state  lines.  Until  a  state 
government  is  instituted  for  the  inhabitants  of  a  par- 
ticular territory,  the  administrative  authority  of  the 
general  government  over  the  citizens  or  inhabitants  of 
such  territory,  is  necessarily  exclusive.  It  extends  as 
well  to  those  interests  of  a  local  and  domestic  character, 
as  to  those  Avhich  extend  alike  to  all  the  citizens  of  the 
nation.  Under  such  circumstances,  every  citizen  of 
the  United  States  has  authority,  through  his  representa- 
tive in  congress,  to  administer  in  respect  to  the  local 
and  domestic  interests  of  such  territory.    But  whenever 
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such  territory  is  erected  into  a  state,  by  the  incorpo- 
rating and  enfranchising  act  of  congress,  then  snch 
administrative  authority  over  the  local  and  domestic 
affairs  of  the  inhabitants  ceases  in  all  except  those  to 
whom  the  exercise  of  snch  authority  has  been  com- 
mitted, showing  this  change.  Congress  as  the  repre- 
sentative of  the  nation,  and  of  every  member  thereof, 
has  committed  to  the  inhabitants  of  the  particular  terri- 
tory the  exercise  of  that  authority  over  their  local  and 
domestic  interests,  which  befofe  was  exercised  by  the 
nation  at  large ;  so  that  by  the  institution  of  the  new 
state,  the  inhabitants  thereof  acquire,  and  the  nation  at 
large  parts  with,  this  administrative  authority.  But  it 
is  to  be  observed  that  the  nation  parts  only  with  .the 
exercise  of  so  much  administrative  authority  as  pertains 
to  the  local  jurisdiction  of  the  state.  In  respect  to  all 
matters  of  a  general  or  national  character,  pertaining 
to  such  territory  or  to  the  inhabitants  thereof,  the  nation 
parts  with  nothing ;  but  in  the  eye  of  the  law  is  per- 
petually and  potentially  present  to  assert  its  authority 
and  compel  obedience. 

S  487.  Under  the  national  constitution  the  general 
government  is  intrusted  with  all  governmental  powers 
necessary  and  proper  for  the  common  defense  and  gen- 
eral welfare  of  the  nation ;  and  among  the  powers  to  be 
exercised  by  it,  is  that  of  governing  the  territories,  and 
of  admitting  new  states  into  the  Union,  supervising 
the  form  and  character  of  their  governments.  In  other 
words,  the  general  government  possesses,  and  can  right- 
fully exercise  all  governmental  authority  within  the 
limits  of  the  nation,  except  so  far  as  such  authority  is 
committed  to  the  states.  But  state  authority  is  limited 
to  the  exercise  of  such  powers  as  are  confined  in  their 
operation  to  interests  of  a  local  and  domestic  character ; 
that  is,  to  such  interests  as  do  not  extend  into  other 
jurisdictions,  and  are  not  subject  to  other  administrative 
authority.  The  authority  of  a  state  citizen  as  such, 
does  not  extend  beyond  the  right  to  participate  in  the 
administration  of  the  state  government  as  applied  to 
rights  and  interests  within  the  state.  He  has  no  politi- 
cal authority  or  power  beyond  such  limits.  Laws 
enacted  by  the  state  legislature,  are  confined  in  their 
legal  operation  to  persons  and  subjects  within  their  local 
jurisdiction.  In  any  other  state  or  territory,  they  have 
no  force  and  can  create  no  legal  obligation.  As  state 
governments,  they  can  afford  citizens  no  protection 
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beyond  the  lines  which  bound  their  respective  territories. 
Their  authority  or. powers  cannot  be  extended  by  com- 
ity, or  compacts,  fbr  they  have  no  capacity  to  make 
themJ  ,  But  the  citizens- of  the  states  are  likewise  citi- 
zens of  the  nation;  and  as  national  citizens  they  have 
authority  co-extensive  with  the  nation.    As  national 
citizens  they  are  members  of  a  political  society  possess- 
ing inbereut  and  absolute  sovereignty;  from  which  their 
rights  and  authority  as  state  citizens  are  derived;  and 
to  which  they  are  subordinated.    Prior  to  the  American 
revolntion,  they  had  such  rights  of  government  as  their 
colonial  charters  gave  them;  but  as  subjects  of  the  Brit- 
ish crown,  theroyal  prerogative  extended  over  them,  and 
they  acknowledged  its  rightful  authority.    When" driven 
by  oppressiO;n  to  unite  in  resisting  the  tyranny  of  the 
British  government,  and  finally,  in  proclaiming  for  them- 
Sielves  independence,  they  then  acknowledged  no  civil 
authority  above  them.    Each  colony  had  its  own  gov- 
ernment independent  of  the  others ;  and  consequently 
there  was  no  organized  government  with  authority  to 
supervise  them.    Although  by  their  union  for  the  pur- 
poses of  protection  and  independence  they  became  a 
national  society,  and  were  entitled  to  a  national  govern- 
ment to  execute  their  united  authority,  they  did  not 
organize  such  government  lantil  compelled  by  necessity 
to  do  so  to  preserve  their  existence.    During  the  continu- 
?ince  of  their  struggle  with  Great  Britain,  their  common 
interest  and  common  danger  supplied,  in  a  great  degree, 
this  demand  for  a  national  government.    The  danger  to 
be  provided  against,  took  the  place  of  governmental 
authority  to  compel  the  necessary  action.    But  when 
these  dangers  were  past,  and  peace  had  become  estab- 
lished, want  of  national  authority  became  alarmingly 
apparent^  until  it  became  manifest  to  all,  that  the  nation 
could  not  be  preserved  without  an  organized  government 
to  adnjinister  its  authority.    Tlie  presence  of  this  neces- 
sity compelled  the  people  of  all  the  states  to  unite  in 
their  national  character,  for  the  purpose  of  instituting  a 
national  government;  and  the  resultof  their  union  was 
the  establishment  of  the  national  constitution,  and  the 
consequent  Institution  of  the  general  government. 
,  g  488.  The  inevitable  consequence  of  establishing  a 
national  government  extending  its  jurisdiction,  that  it 
might  execute  natidnal  authority,  throughout  the  natiouj 
was  the  necessary  subordination,  of  the  state  govern- 

.■  1  Art.1.,  JlOiCoilSt.  U.S.    ■■'■      '         '" 
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ments  to  such  authority.  The  nation  alone  could  be  sov- 
ereign within  the  national  domain  ;  and  it  could  admit 
of  no  equal  authority  therein.  These  inchoate  states 
had  never  been  sovereign  in  any  national  sense.  When, 
by  severing  the  political  ties  which  had  bound  them  to 
Great  Britain,  they  ceased  to  be  connected  with  other 
nations,  they  had  no  other  ties  to  connect  thera  with 
nationality,  except  their  union  as  members  of  the 
American  nation.  None  of  the  separate  states  were 
recognized  as  a  nation  by  any  government,  not  even  by 
themselves.  They  had  no  claim  to  independent  nation- 
ality, either  by  nature,  necessity  or  acquirement.  None 
of  them  could,  from  their  situation  or  their  numbers, 
have  established  or  maintained  an  independent  national 
existence.  Consequently,  they  never  had,  nor  could  they 
ever  hsive,  the  prerogative  2}otvers  and  rights  of  sovereignty. 
They  had  independence,  until  a  government  was  organ- 
ized to  supervise  and  control  their  authority  in  all 
matters  pertaining  to  independent  nationality.  "When 
that  occurred,  and  the  inhabitants  of  these  states  became 
citizens  of  a  sovereign  and  independent  nation,  and  a 
government  was  instituted"  by  the  people  to  exercise 
their  sovereign  authority,  then,  necessarily,  their  local 
institutions  became  subordinated,  and  the  partial  author- 
ity of  the  citizens  of  the  state,  became  subordinated  to 
the  sovereign  authority  of  the  citizens  of  the  nation.  In 
this  manner,  and  for  these  reasons,  the  original  thirteen 
states  occupy,  necessarily,  the  same  stattis  as  the  new 
states  which  have  been  created  since  the  institution  of 
the  general  government.  These  states,  as  political  insti- 
tutions, take  their  inferior  position  within  the  limits  of 
the  nation,  from  necessity :  because,  in  the  nature 
of  things,  they  cannot  occupy  a  higher  one,  while  the 
nation  is  sovereign  and  independent.  Their  position  is 
incident  to  the  office  they  have  to  perform.  Their  duties 
and  powers  are  necessarily  local,  and  they  are  limited 
accordingly.  Until  the  interests  and  rights  of  the  town 
become  superior  or  equal  to  the  interests  and  rights  of 
the  state,  the  like  interests  of  the  state,  cannot  become 
superior  or  equal  to  the  rights,  interests  and  powers  of 
the  nation.  The  argument  of  Mr.  Jefferson  in  demand- 
ing possession  of  the  mouth  of  the  Mississippi  for  the 
use  and  benefit  of  the  United  States,  because,  from  its 
position  in  reference  to  the  nation,  no  other  authority 
could  be  permitted  to  possess  it,  is  based  upon  the 
hypothesis,  that  the  rights  of  the  nation  are  superior  to 
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those  of  any  local  or  state  character.  If  Trance,  as  a 
nation,  could  not  be  permitted  to  own  and  occupy  IS'ew 
Orleans,  as  against  the  United  States,  much  less  could 
the  state  of  Louisiana  possess  and  exercise  rights  and 
authority  over  that  territory  superior  ,  to  the  rights 
and  authority  of  the  United  States  over  the  same.  It  is 
based  upon  that  principle  in  nature,  which  requires  the 
necessities  of  the  special  and  particular  to  yield  to 
the  like  necessities  of  the  universal. 

S  489.  This  subordinated  position  and  office  of  the 
state  or  local  administration,  applies  as  well  to  the 
original  thirteen  states,  as  to  those  which  have  been 
established  since  the  organization  of  the  national  gov- 
ernment. This  subordinated  position  and  oflSce  of  state 
administration  Is  inevitable.  Sovereignty  can  admit  of 
no  superior,  or  equal,  within  its  jurisdiction.  If  state 
citizenship  differs  from  national  citizenship  either  in  its 
character,  or  the  source  of  its  authority,  it  must  inevita- 
bly be  suboi'dinated  thereto.  When  the  people  of  the 
United  States,  having  established  their  nationality, 
proceeded  to  organize  a  government  as  a  means  of 
asserting  their  Sovereign  authority  as  a  nation  through- 
out the  national  domain,  that  act  of  itself  necessarily 
assigned  to  these  local  governments  their  several  juris- 
dictions;—  placed  the  boundaries  of  their  authority  as 
mere  administrative  institutions,  beyond  which  they 
could  not  pass.  The  people  of  the  original  thirteen 
states,  in  the  institution  of  the  general  government, 
acted  in  virtue  of  their  inherent  authority  as  national 
citizens,  and  not  in  virtue  of  any  authority  conferred 
by  the  state  governments.  The  powers  conferred  upon 
.the  general  government,  were  derived, froim  the  people 
of  the  nation  as  possessing  original  and  inherent  sov- 
ereignty, and  not  from  them  as  members  of  these  local 
institutions.  ^ 

§  490.  Since  the  state  citizen  as  such,  derives  his 
power  to  ijarticipate  in  the  administration  of .  govern- 
mental authority,  through  the  enabling  and  enfranchising 
act  of  the  national  legislature,  his  rights  of  adminis- 
tration as  such  state  citizen,  are  derivative,  and<  not 
original  and  inherent.  His  right  to  administer,  or  to 
participate  in  the  administration  of  governmental 
authority  in  respect  to  matters  of  state  interests,  origi- 
nated in  the  institution  and  organization  of  the  state 
government.    It  is  a  political  right  derived  from  the 

1  See  Appendix,  p. 


OF  THE  STATES,  315 

prerogative  powers  of  sovereignty  itself ;  and  is  not  a  ^ 
natural  or  inherent  right  of  the  individual.  It  is 
a  right  conferred  by  sovereignty,  by  some  act  of  enfran- 
chisement, upon  certain  classes  of  citizens  or  subjects, 
to  be  exercised  in  a  manner  prescribed.  When  a  state, 
as  a  political  corporation,  is  created  by  an  act  of 
national  sovereignty,  and  the  inhabitants  thereof  are 
created  state  citizens,  -with  powers  to  administer  gov- 
ernmental authority  over  matters  purely  local  and 
domestic,  their  political  rights  attach  as  a  franchise; 
to  be  held  and  exercised  by  them,  in  trust  for  the  public 
welfare.  But  the  state  citizen  acquires  no  property  in 
such  franchise ;  nor  can  he  have  any  vested  interest  in 
the  same.  He  acquires- it  as  a  trust ;  and  the  authority 
creating  the  trust,  can  revoke  it  whenever  the  public 
welfare  demands  that  it  should  be  revoked.  Thus,  those 
intrusted  with  the  exercise  of  governmental  authority 
can  lawfully  determine  to  what  class  or  classes  these 
political  rights  shall  extend;  who  may,  and  who  may  not, 
exercise  them ;  for  what  causes  they  shall  be  forfeited  ; 
and  upon  what  conditions  they  may  be  restored.  This 
could  not  be,  if  political  rights  were  natural  and  inherent, 
or  if  the  citizen  could  acquire  a  vested  interest  in  the 
same.  It  follows,  therefore,  that  the  franchises  con- 
ferred by  the  institution  of  a  state  government  may  be 
forfeited  by  the  citizens  of  the  state,  and  all  political 
rights  and  powers  possessd  by  them  may  cease  to  be 
theirs.  The  principle  of  forfeiture  is  as  applicable  to 
political,  as  to  other  franchises.  When  the  rights  and 
powers  conferred  for  a  particular  purpose  are  perverted 
and  abused ;  when  those  franchises  which  were  conferred 
as  a  trust  to  be  exercised  for  the  public  good,  become 
perverted  to  instruments  of  mischief,  it  is  the  duty  of 
those  exercising  the  prerogative  powers  of  sovereignty, 
to  reclaim  the  trust,  and  disfranchise  the  unworthy  or 
criminal  party  perverting  or  abusing  it.  When  a  class  of 
citizens,  who  have  been  enfranchised  with  political  rights 
to  aid  in  the  maintenance  and  administration  of  govern- 
mental authority,  for  the  safety  and  well-being  of  society, 
band  themselves  together  and  so.  use  the  franchise  as  to 
subvert  and  destroy  society,  there  can  be  no  question, 
as  to  the  right  and  duty  of  those  charged  with  the 
exercise  of  the  prerogative  powers  of  sovereignty,  to 
disarm  such  guilty  citizens  by  disfranchising  them. 
When  the  citizens  of  a  state  repudiate  the  charter  or 
constitution  under  which  they  have  been  created  a  polit- 
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ipl  corpora,tiQn,,  and  haye  been  endowed  with  political 
riglits ;  and  renounce. th^ir  pQlitical  connection  withj  and 
allegiance  to,  the  authority  which  gave  them  political 
existence;  and  Ifsvy  war  upon  it  that  they  may  over- 
iihrow  and  destroy  it,  and  establish  themselves  upon  its 
ruins,  there  can  be  no  question  that  their  political 
franchises  are  forfeited,  and  they  are  left  at  the  mercy 
of  that  sovereignty  which  they  attempted,  but  failed, 
to  destroy. 

§491.  Thus,  in.  the  recent  rebellion,  certain  states 
assumed  to  renounce  thej?  political  connection  with,  and 
a,llegiance  to,  the  people  and  government  of  the  United 
States ;  recalled  their  senators  and  representatives  trom 
the  congress  of  the  uuiipn ;;  threw  up  their  constitutions 
or  charters  under  which  they  existed  and  exercised 
political  rights  in  respect  to  state  and  national  interests; 
adopted  other  constitu.tious  upon  their  own  assumed 
authority ;  expelled  bj'^  force  from  their  limits,  all  those 
who  attempted  to  exercise  the  authority  of  the  United 
States  therein;  tore  down  the  flag  of  the  union,  and 
hoisted  the  flag  of  rebellion  in  its  place ;  made:  war 
upon  the  nation,;  and  exerted  their  utmqst  power  to 
destroy  it ;  claimed,  and  were  recognized  as  having 
belligerent  rights;  carried  on  the  war  for  four  years, 
until  overcome  and  subdued  by  the  power  of  the  nation 
they  renounced  and  warred  against  j  and  only  laid  down 
their  arms  because  they  were  conquered  and  utterly 
subdued.  Under  such  circumstances,  there  remains:  no 
question,  even  in  their  own  minds,  that  all  political  rights 
and  franchises  conferred  upon  them  by  tto  act  incorpo- 
rating them  into  political  states,  and  endowing  them 
with  political  franchises,  are  forfeited.  The  treason 
committed  by  them  against  the. authority  of  the  nation, 
is,  in  its  nature,  political  death,:  The  rights  of  citizen- 
ship and  of  the  hostile  rebel,  cannot  co-exist  imthe  same 
individual.  The  real  existence  lof  the  one  character 
necessarily  extinguishes  the  other.  It  would  be  a  species 
of  insanity  and  madness,!  of  which  no  government  could 
ever  be  presumed  to  be  afflietedi  to  continue;  ia  the 
traitor,  the  right  .to, exercise  the  franchise  pertaining  to 
loyal  citizens.  It  would  be  such  an  assumption,  as  even 
treason  itself  never  had  the  1  effrontery  to  demand. 
,.g  492.  The  condition  of  a  sfeatCj  .politically ^vfhich.  has 
tjius  repudiated  it?  allegiance  toi  the*  authority  of  the 
natioui  is  necessarily  one  !af  political,  death.  Its  exiist- 
ence  and  life  consist  ia  t&e  authority  conferred' upon  its 
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inhabitants  to  exercise  certain  political  Tjgbts,  by  means 
of  which  they  can  administer  all  necessary  govem^^ 
mental  authority  over  their  own  local  and  domestic 
interests,  and  can  participate  in  the  administration  of 
the  national  government  by  the  means  .afforded  them 
under  their  state  constitution.  "When,  therefore^  they 
have  repudiated  their  charter;  have  destroyed  the 
means  by  which  they  could  possess  and  exercise  politi-- 
cal  rights  under  the  nationail  constitution;  have  put 
off"  the  character  of  loyalty  and  put  on  that  of  rebels 
lion,  there  remains  no  foundation  upon  which  a  loyal 
political  state  can  exist.  It  must  cease  with  the  ces- 
sation of  those  conditions  out  of  which  it  arose,  and 
by  means  of  which  alone  it  could  continue.  Much 
has  been  said  about  states  with  political;  functions 
and  rights  suspended ;  as  though  a  corporation  could 
continue,  divested  of  all  its  franchises  and  powers; 
as  though  that  which  constitutes  the  legal  artificial 
person  could  be  stripped  away,  and  leave  a  legal  per^ 
sonality  remaining.  Such  language  nlay  be  applied  to 
a  natural  person,  who  ha,s  been  invested  with  political 
rights  and  franchises ;  but  it  cannot  properly  be  applied 
to  a  corporation,  where  its  personality  consists  in  the 
possession  of  such  rights  and  franchises.  A  political 
state  which  ceases  to  possess  the  rights  and  franchises 
of  a  political  state,  ceases  to  be  a  state.  The  very  term 
"state"  is  applied  to  these  corporate  rights  and  fran- 
chises, as  representing  the  legal  condition  of  a  body  of 
people  possessing  and  exercising  them.  Its  name 
implies  the  political  state  or  condition  of  the  people 
constituting  the  enfranchised  body.  To  destroy  that 
jjolitical  condition  of  the  people,  is  to  destroy  the  state. 
g  493.  The  state  of  Louisiana  was  created  by  that 
act  of  sovereignty  whch  gave  the  people  thereof  a  legal 
and  an  authoritative  constitution  of  government.  Prior 
to  that  act  of  the  nation  through  its  legislative  body, 
the  inhabitants  of  the  Louisiana  territory  had  no  political 
existence  or  rights  either  as  a  state,  or  as  a  portion  of  the 
national  family.  The  sovereignty  of  the  nation  extended 
over  the  persons,  and  the  territory  of  Louisia,na ;  but 
the  inhabitants  thereof  had  neither  been  incorporated 
or  enfranchised,  until  by  the  act  of  congress  they  were 
created  a  political  state,  and  thereby  vested  with  the 
rights  and  franchises  of  state  citizens,  under  the  national 
constitution.  After  the  acquisition  of  that  territory  by 
the  United  States,  the  sovereign  authority  of  the  nation 
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for  all  civil  and  political  purposes  over  such  territory 
was  absolute.  The  people  of  the  nation,  through  con- 
gress as  their  legislature,  had  plenary  authority  over  all 
matters  of  internal  administration  within  such  territory. 
The  people  of ^ the  nation  had  purchased  the  same  with 
their  common  treasure,  and  they  were  bound  to  defend 
it  with  their  common  blood.  The  territory  of  Louisiana 
had  been  incorporated  into  the  national  domain  for  the 
purposes  of  national  welfare  and  security,  to  the  end 
that  the  authority  of  the  nation  over  it  might  be  abso- 
lute and  unquestioned.  When  the  political  state  of 
Louisiana  was  created,  and  the  inhabitants  thereof 
were  enfranchised,  the  nation  yielded  nothing  of  its 
sovereignty  over  the  inhabitants,  or  the  territory  thereof. 
The  only  effect  was  to  extend  to  the  citizens  of  such 
territory  the  political  franchises  and  rights  incident  to 
state  citizenship  under  the  national  constitution.  As 
a  state  government  politically,  it  consisted  of  the  oflSces, 
rights  and  franchises  conferred  upon  the  inhabitants  of 
that  territory,  with  such  limitations  and  restrictions  as 
their  own,  and  the  national  constitution,  imposed. 
These  political  franchises  conferred  upon  certain  classes 
of  the  inhabitants  of  such  territory,  the  sole  right  to 
administer  in  respect  to  public  interests  of  a  local  and 
domestic  character ;  to  participate  in  the  manner  pre- 
scribed, in  the  administration  of  the  national  govern- 
ment, and  to  be  protected  in  the  exercise  and  enjoyment 
of  their  civil  liberty  as  citizens  of  the  United  States.  But 
all  these  franchises  and  privileges  were  conferred  to  be 
held  and  exercised  in  loyalty  to  the  authority  of  the 
nation.  Every  officer  of  the  state  in  the  exercise  of 
the  duties  and  powers  of  his  office,  was  required  to  take 
an  oath  to  support  the  constitution  and  government  of 
the  United  States  in  the  discharge  of  his  official  duties 
and  trusts.  When,  therefore,  the  people  of  the  state  of 
Louisiana  overthrew  the  political  charter  under  which 
they  had  derived  their  political  franchises  and  rights ; 
when  they  substituted  another  and  foreign  one  in  its 
place,  and  raised  their  arms  in  rebellion  against  the 
nation,  their  political  existence  as  a  state,  and  tiheir  polit- 
ical rights  as  state  citizens  under  the  constitution  of  the 
United  States,  ceased;  and  the, administrative  authority 
of  the  nation  necessarily  became  absolute  and  unqualir- 
fied  over  the  people  and  territory  of  Louisiana. 

S  494.  This  view  has  been  objected  to  by  some  as 
being  equivalent  to  admitting  that  the  people  of  a  state 
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have  authority  to  dissolve  the  union.  But  this  objec- 
tion has  no  valid  or  rational  existence.  The  union 
constituting  the  nation,  consists  in  the  i)olitical  union  of 
the  people  of  the  states,  and  not  in  the  political  union 
of  the  states  themselves.  The  nation  remains  the  same 
politically  and  authoritatively,  whether  there  are  thir- 
teen or  thirty-six  political  institutions  within  its  borders 
known  as  states;  whether  there  are  three  millions  or 
thirty-three  millions  of  citizens.  The  sovereignty  of  the 
nation,  or  the  prerogative  powers  by  which  it  estab- 
lishes and  administers  government,  does  not  depend 
upon  the  existence  of  any  particular  number  or  propor- 
tion of  political  states  within  its  territorial  domain,  or 
upon  the  political  status  of  any  number  or  proportion 
of  its  inhabitants.  The  public  authority  of  the  nation 
exercised  in  the  manner  prescribed  in  the  organic  and 
fundamental  act  of  government,  is  prerogative,  whether 
participated  in  by  the  inhabitants  of  the  rebellious  states 
or  not.  That  power  alone,  which  can  so  divide  and 
distract  the  people  as  to  overthrow  and  destroy  their 
political  unity  as  a  nation,  can  dissolve  the  union. 
A  political  state  may  be  created,  and  it  may  cease  to 
be,  without  affecting  the  status  of  the  nation.  Its  crea- 
tion adds  nothing  to,  and  its  death  can  take  nothing 
from,  national  existence  or  sovereignty. 

§  495.  To  secede  from  the  union  in  the  sense  of 
excluding  ^the  sovereign  authority  of  the  nation  over 
any  portion  of  the  people  or  territory  of  the  United 
States,  while  the  nation  maintains  its  political  existence, 
and  has  power  to  assert  and  maintain  its  authority,  is 
a  simple  impossibility.  When  the  people  of  the  United 
States  constituting  the  nation,  consent  to  a  separation 
of  a  portion  of  its  territory  from  the  national  domain, 
or  of  a  portion  of  its  citizens  from  the  body  of  the 
nation,  then  such  separation  can  legally  take  place, 
by  such  voluntary  consent.  But  until  such  assent  is 
obtained,  there  is  no  other  means  left  except  by  revolu- 
tion. By  the  constitution  of  the  nation,  each  national 
citizen  is  politically  present  in  every  part  of  the 
national  domain,  and  has  a  voice  through  his  repre- 
sentative, in  determining  by  what  laws  each  national 
citizen  shall  be  governed.  As  a  national  citizen  repre- 
sented in  the  national  legislature,  he  speaks  and  acts 
for  all  sections  of  the  nation  with  equal  authority.  He 
has  a  right  to  claim  the  protection  of  the  national  gov- 
ernment, and  to  enjoy  the  privileges  of  citizenship  in 
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any  and  every  state  in  the  union;  and  he  cannot  be 
deprived  of  these  rights  and  privileges  except  by  for- 
feiture, consent,  or  force.  Therefoi-e,  the  inhabitants 
of  one  state  have  no  authority  to  assume  the  political 
right  to  deprive  the  inhabitants  of  another  state  of 
the  benefits  of  national  citizenship  in  any  state  within 
the  union. 

§496.  Since  a  state  within  the  union  is  a  political 
corporation  created  by  national  authority  for  the  purpose 
of  local  administration,  and  as  a  means  of  providing 
for  the  participation  of  its  citizens  in  the  administra- 
tion of  the  general  government,  it  follows,  that  neither 
as  people  or  as  a  political  corporation,  can  they  possess 
authority  to  withdraw  from,  or  place  themselves  in 
rebellion  against,  the  union.  -  The  people  of  the  state, 
in  their  individual  and  in  their  corporate  character,  may 
levy  war  against  the  nation,  and  may  seek  to  overthrow 
its  authority ;  but  in  doing  so,  they  act  without  author- 
ity, and  incur  the  penal  and  political  consequences 
of  treason.  Thus,  when  the  people  incorporated  as  a 
state,  resolve  to  separate  themselves  and  their  territory 
from  the  nation,  and  actually  levy  war  upon  it  to 
accomplish  such  purpose,  using  all  their  political  and 
physical  resources  to  that  end,  their  political  existence 
and  authority  in  the  union  must  cease ; — not  in  virtue 
of  their  authority  over  the  nation  ;  but  in  virtue  of  the 
authority  of  the  nation  over  them; — not  iij  virtue  of 
their  authority  to  take  themselves  away  from  the  juris- 
diction of  the  nation ;  but  in  virtue  of  the  authority  of 
the  nation  to  exercise  its  jurisdiction  over  them,  to  pro- 
claim the  forfeiture  and  denounce  the  punishment  due 
to  their  crimes.  It  is  no  answer  tw  say,  they  had  no 
authority  to  secede,  and,  therefore,  they  could  not 
change  the  political  status  of  the  state  or  people.  An 
individual  has  no  authority  to  secede,  or  change  his 
status;  nevertheless,  an  individual  can  commit  treason 
without  authority;  and  that  of  itself  changes  /lis  status. 
He  can  deprive  the  government  of  no  right  or  power 
over  him ;  but  he  can  deprive  himself  of  all  authority 
and  all  rights  under  the  government.  While  he  can 
cause  no  forfeiture  on  the  part  of  the  government,  he 
can  forfeit  everything  on  his  own  part.  It  is  the  same 
with  the  people  of  a  state  as  a  political  corporation ; 
while  they  cannot  deprive  the  nation  of  the  right  to 
exercise  national  authority  over  them  and  their  territory, 
they  can,  by  their  treason,  forfeit  all  political  rights. 
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powers  and  franchises.     But  by  such  forfeiture  the 
nation  loses  nothing  political ;  they  lose  everything. 

S  497.  While  the  states,  as  political  corporations,  are 
not  constituent  elements  of  the  nation,  and  do  not  in  their 
creation  or  extinction,  affect  the  political  status  of  the 
nation,  yet  they  have  their  value  as  instruments  of 
administration.  As  a  state,  each'  is  the  political  equal 
of  the  other ;  and  under  the  national  constitution  there 
can  be  no  political  inequality  between  them.  Each 
state  corporation  is  created  by  the  same  authority,  for 
the  same  purpose,  and  is  intrusted  with  the  exercise  of  the 
same  duties  and  powers.  If  South  OaroUna  is  to-day  a 
state,  politically,  under  the  national  constitution,  she 
possesses  the  essential  incidents  of  stateship.  Her  citi- 
zens necessarily  possess  the  rights  and  privileges  incident 
to  such  citizenship  in  other  states.  For  the  citizens  of 
each  state  are  entitled  to  all  the  privileges  and  immu- 
!jj|iti^^^"<our  citizens  of  the  several  states,*  and  there  is 
'^'4'^W^^^^titj  under  the  constitution  to  withhold  from 
'  themjiwh  rights  and  privileges.  Being  a  state  within 
the  i^auing  of  the  constitution,  congress  can  impose 
no  c^,ditions  to  her  right  of  representation  or  partici- 
patiohiii'the  general  government.  The  right  of  congress 
thus  to  Interfere  with  the  liberties  of  citizens  in  the 
exercise 'of  their  political  franchises,  while  the  state  is  in 
trije^olitical  relation  under  the  constitution,  cannot  be 
aidtnitted.  When  the  people  of  a  particular  territory 
have  been  incorporated  and  enfranchised  by  the  nation, 
so  as  to  become  politically  a  state  under  the  constitu- 
tion, they  cannot  be  subjected  to  other  conditions 
unknown  to  the  constitution,  except  in  a  manner  pre- 
sented thereby.  When  the  people  are  once  incorporated 
and  enfranchised  as  a  state,  under  the  national  consti- 
tution, their  political  rights  and  privileges  are  determined 
beyond  the  power  of  congress  to  disturb  them.  What 
the  citizen  then  claims,  he  demands  as  his  right,  which 
cannot  legally  be  denied  to  him ;  a  right  secured  by  the 
faith  and  power  of  the  nation.  It  therefore  becomes  a 
question  of  grave  moment,  is  South  Carolina  politically 
a  state  within  the  meaning  of  the  constitution  ?  Are 
her  citizens  entitled  to  the  guarantees  of  the  national 
constitution?  Have  they  the  same  political  status  as  the 
citizens  of  the  loyal  states,  who  have  never  assumed  to 
repudiate  their  allegiance  to  the  authority  which  gave 
them  political  existence  as  state  citizens  ?    If  by  the  polit- 

»  Ai't.  4,  2  2,  cl.  1,  Const.  XJ.  S, 
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ical  action  of  the  people  of  South  Carolina,  as  a  corporate 
body,  through  the  various  departments  o'f  government— 
in-  severing  their  political  connections  with  the  nation — ^in 
renouncing  their  allegiance  to  its  authority — in  overturn- 
ing the  government  by  which  they  had  maintained  their 
political  connection  therewith — in  organizing  a  govern- 
ment foreign  and  alien  thereto ; — and  finally,  in  levying 
war  upon  the  government  and  people  of  the  United 
States,  to  the  end  that  they  might  utterly  subvert  and 
destroy  it — in  claiming  to  be  recognized,  and  in  being 
recognized  as  belligerents  to  the  United  States  as  a 
nation, — :she  did  not  lose  her  political  rights,  privileges 
and  franchises,  as  a  political  corporation,  under  the  consti- 
tution of  the  United  States,  then  she  can  claim  for  her 
citizens  equality  of  political  rights  with  the  citizens  of 
the,  loyal  states.  But,  it  would  be  difficult  to  satisfy 
South  Carolina  herself,  that  she  was  a  state,  politically 
connected  with  the  United  States,  and  entitled  to  rep- 
resentation in  congress,  while  she  was  carrying  on  the 
war  of  the  rebellion,  and  doing  all  in  her  power  to  sub- 
vert and  destroy  the  government,  of  which  it  is  now 
claimed  by  some,  that  she  is  a  constitutional  member. 
But,  if  there  was  a  moment  during  which  the  citizens 
of  South  Carolina  ceased  to  possess  the  rights,  privi- 
leges and  immunities  of  citizens  of  the  United  States 
under  the  national  constitution,  they  never  can  regain 
those  lost  rights  and  privileges,  without  the  incorpo- 
rating and  enfranchising  act  of  the  nation,  creating 
them  a  new  state,  and  again  conferring  upon  them  the 
privileges  and  immunities  of  citizenship. 

S  498.  But  the  people  of  those  states,  which,  as  political 
corporations,  went  into  rebellion,  were  thereby,  in  the  eye 
of  the  law,  politically  responsible ;  and  became,  before  the 
world,  political  rebels.  As  individuals,  state  citizens 
might  remain  loyal  while  the  corporate  mass  went  into 
rebellion.  But  as  members  of  the  political  corporation 
receiving  and  exercising  their  political  rights  through 
its  agency  or  instrumentality,  the  political  character 
of  the  state  citizen  must  abide  the  political  character  of 
the  state  corporation.  If  it  remain  loyal,  the  politi- 
cal status  of  the  unconvicted  citizen,  is  that  of  loyalty ; 
but  if  it  raise  the  standard  of  rebellion,  it  gives  the  taint 
of  rebel,  politically,  to  all  its  citizens;  and  they  must 
abide  its  political  fate.  When  South  Carolina,  as  a 
political  corporation,  went  into  rebellion,  politically,  she 
carried  all  her  citizens  with  her;  and  their  politica,l 
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rights,  privileges  and  franchises,  as  citizens  of  the  nation, 
ceased.  When  Kentucky  and  Maryland,  as  political 
corporations,  were  prevented  from  going  into  rebellion, 
the  political  status  of  their  citizens,  was  preserved, 
although  the  spirit  and  acts  of  rebellion  therein,  were 
flagrant  and  undisguised.  But,  in  dealing  with  the 
political  rights  of  communities,  government  deals  only 
with  classes,  and  not  with  individuals.  Thus,  in  cre- 
ating a  political  state,  or  enfranchising  the  inhabitants 
thereof,  it  knows  only  classes,  not  individual  members 
of  the  class.  And,  as  the  government  enfranchises  only 
by  classes,  so  likewise,  it  disfranchises  by  classes.  An 
individual  becomes  disfranchised,  by  becoming  a  mem- 
ber of  a  disfranchised  class.  As  an  individual,  no  man 
has  any  vested  right  or  property,  in  a  political  franchise, 
further  than  is  especially  provided  by  law.  Therefore, 
the  government,  in  dealing  with  political  franchises,  can 
confer,  withhold,  or  reclaim  them,  whenever  the  public 
welfare  requires.  When  a  political  state,  by  going  into 
rebellion,  carries  with  her,  politically,  the  citizens  thereof, 
their  political  rights  cease  as  a  class,  without  any  inquity 
into  the  loyalty  or  disloyalty  of  any  particular  portion 
of  the  citizens.  They  acquire  their  political  rights  as  a 
class  by  the  act  of  political  enfranchisement,  and  they 
may  lose  them,  as  a  class,  by  an  act  of  political  disfran- 
chisement. But,  it  is  otherwise,  in  respect  to  individual 
and  vested  rights.  When  the  consequences  of  treason, 
are  to  be  visited  upon  the  individual,  and  his  life,  liberty 
or  property  are  to  answer  for  his  individual  acts,  then 
each  citizen  or  inhabitant,  will  stand  or  fall  upon  his  own 
merits  or  demerits.  In  such  case  the  citizen  is  not  civilly 
responsible  for  the  political  action  of  the  state  of  which 
he  chances  to  be  a  member.  In  such  case  he  is  to  be  pre- 
sumed to  be  innocent  until,  proved  to  be  guilty. ' 

S  499.  As  political  conditions  of  the  individual  citizen, 
treason  and  loyalty  are  incompatible  with  each  other. 

1  Political  rights  are  mere  trusts  conferred  by  the  public  authority  upon  Its 
citizens  or  subjects,  tobeheW  and  exercised  exclusively  for  the  public  welfare. 
Therefore,  the  citizen  acquires  no  vested  interest  in  the  exercise  of  such  fran- 
chise; and  the  same  authority  which  conferrfed  the  trust  may  modify,  or 
revoke  it  at  pleasure.  The  right  to  do  so  is  one  of  legislative  discretion,  not 
of  judicial  determination.  While  the  trust  continues,  the  court  will  protect 
the  citizen  in  the  exercise  of  the  same.  But  when,  by  legislative  authority.  It 
has  ceased,  courts  of  justice  will  look  no  farther  than  to  ascertain  the  legisla- 
tive will  in  respect  thereto.  (See  lAiilier  v.  Sorclen,7  How.  S.  0.  Rep.,  1 ;  see 
argnmenO  of  attorney-genef  al  in.  Slate  of  Georgia  v.  Grant,  Stanton,  et  al7)  In  the 
case  of  Ctmner  v.  The  Mayor,  <Ssa.,,  of  New  York,  5  N.  Y.,  285,  the  court  held,  that 
the  inoombent  of  an  office  had  no  property  rights  in  the  same,  or  in  the  pros- 
pective salary,  or  other  emoluments  thereof;  that  the  right  of  the  officer  to 
compensation  grew  out  of  the  services  rendered;  and  not  out  of  dny  contract 
between  the  government  and  the  Officer,  that  services  should  be  i:eij.4ered  by 
lifaB.    See  opifliion  of  RyeQliSSt  J.i  on  page  296. 
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That  is,  the  presence  of  a  treasonable  purpose  in  the  sub- 
ject, is  conclusive  evidence  of  the  absence  of  loyalty  in 
him.  But,  political  privileges,  or  franchises,  have  their 
existence  only  in  loyalty  to  the  enfranchising  power. 
Therefore  in  all  countries  and  under  all  forms  of  govern- 
ment, the  inevitable  consequence  of  treason,  is  ijolitical 
death;  that  is,  the  traitorpossessing  any  political  franchise 
whatever,  is,  by  the  act  of  treason,  deprived  of  it.  Politi- 
cal rights  are  conferred  as  trusts,  to  be  exercised  only 
for  the  public  good,  by  sustaining  and  defending  the 
public  authority,  in  its  just  and  benign  administration. 
Hence,  the  very  end  to  be  subserved,  by  conferring 
political  rights  and  privileges,  is  destroyed  by  treason. 
Such  is  its  nature,  and  such  the  inevitable  consequences 
thereof,  that  the  ascertainment  of  the  treason,  is,  of 
itself,  a  judgment  of  forfeiture.  That  is,  any  act  which  . 
proclaims  the  treason,  proclaims,  also,  the  political  death 
of  the  traitor.  When  the  government  of  the  United 
States  was  compelled  to  declare  the  people  of  certain 
states,  as  political  corporations,  in  a  state  of  rebellion 
and  civil  war,  such  proclamation  carried  with  it,  the 
sentence  of  political  death,  in  respect  to  such  corpora- 
tions, and  the  members  thereof.  ^ 

§  500.  Whatever  have  been  the  theories  of  men 
respecting  the  political  status  of  those  states  which 
went  into  rebellion  against  the  government  of  the  Uni- 
ted States,  they,  practically,  have  arrived  at  the  same 
result  in  adjusting  their  political  relations.  The  citizens 
of  these  states  have  been  treated  as  deprived  of  their 
political  rights  and  franchises.    They  have  been  made 

t  This  principle  Is  illustrated  In  all  the  action  taken  by  the  government  of  the 
United  States  toward  the  citizens  of  the  rebellious  states.  President  Johnson, 
in  his  proclamation  of  the  29th  May,  1865,  respecting  North  Carolina,  asserts, 
among  other  things,  that  the  rebellion  has  deprived  the  people  of  thaf,  state  of 
all  civil  government ;  and  that  in  order  to  enable  the  loyal  people  of  the  state 
to  organize  a  state  government,  he  appoints  William  W.  Hblden,  provisional 
governor,  whose  duty  it  is  to  maJie  regulations,  enabling  the  loyal  citizens 
to  elect  delegates,  Ac.  It  provides  further,  as  to  the  qualiflcations  essential  to 
become  a  delegate  or  an  elector.  This  proclamation  is  based  upon  the  hypothe- 
ses that  the  Innabltants  of  North  Carolina  have  forfeited  their  political  rights 
by  the  rebellion,  and  that  the  executive  has  the  authority  to  prescribe  the 
manner  in  which  they  may  be  again  invested  with  them.  It  distinctly  pro- 
poses that  none  but  loyal  citizens  shall  participate  in  the  organization  of  the 
new  government  of  the  state. 

So  lar  as  President  Lincoln  attempted  any  movement  In  the  direction  of 
reconstruction,  he  proceeded  upon  the  hypothesis,  that  unpardoned  rebels  had 
no  political  rights,  and  should  be  permitted  to  exercise  no  political  authority. 
In  virtue  of  his  powers,  under  the  constitution,  and  special  laws  enacted  for 
that  purpose,  he.  Issued  his  i)roclamatlons  of  amnesty  on  the  8th  December,  1863, 
and  the  !!6th  March,  1864,  in  which  he  released  the  penalties  incurred,  and 
restored  the  rights  of  citizenship  to  certain  classes  of  those  who  had  been  in 
rebellion,  and  who  had  eomplled  with  the  prescribed  conditions.  To  such,  and 
to  those  who  had  remained  loyal  to  the  nation,  he  confined  the  exercise  of 
political  rights  in  the  rebellious  states.  Congress  have,  likewise,  observed  a 
similar  rule.  In  all  their  legislation  upon  the  subject,  they  have  claimed  and 
exercised  the  authority  of  treating  the  inhabitants  of  those  states  as  being 
destitute  of  political  rights ;  as  being  subjectto  any  conditions  looking  to  their 
future  enfranchisement  which  congress  may  see  fit  to  Impose. 
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the  subjects  of  executive  pardons  from  time  to  time.' 
Early  after  the  downfall  of  the  rebellion,  the  president 
issued  his  annesty  proclamation,  excepting  therefrom 
certain  classes  of  the  inhabitants  of  these  insurgent 
states.    In  all  official  intercourse  between  the  general 

1  By  the  provisions  of  the  act  of  congress  of  July  17, 1862  Q 13),  the  president 
was  authorized  at  any  time  thereafter,  by  proclamation,  to  extend  to  persons 
who  had  participated  in  the  existing  rebellion  in  any  state  or  part  thereof, 
pardon  and  amnesty,  with  such  exceptions,  and  at  such  time  and  on  such  con- 
ditions as  he  might  deem  expedient  for  the  public  welfare.  In  accordance 
with  this  provision.  President  Lincoln,  on  the  8th  December,  1863,  and  again, 
on  the  26th  March,  1864,  issued  a  proclamation  of  amnesty,  but  without  effect. 
On  the  29th  day  of  May,  1865,  President  Johnson  issued  the  following.  After 
referring  to  the  amnesty  proclamations  of  President  Lincoln,  and  stating  that 
many  who  had  failed  to  avail  themselves  of  the  benefits  thereof,  were  then 
desirous  of  obtaining  amnesty  and  pardon,  he  proceeds:  "To  the  end,  there- 
fore, that  the  authority  of  the  government  of  the  tTnlled  States  may  be  restored, 
and  that  peace,  order  and  freedom  may  be  re-established,  I,  Andrew  Johnson, 
President  of  the  United  States,  do  proclaim  and  declare  that  I  hereby  grant  to 
all  persons  who  have  directly  or  indirectly  participated  in  the  existing  rebel- 
lion, except  as  hereinafter  excepted,  amnesty  and  pardon  with  restoration  of 
all  rights  of  property,  except  as  to  slaves,  and  except  in  cases  where  legal  pror 
ceedings  under  the  laws  of  the  United  States  providing  for  the  connscatiou 
of  property  of  persons  engaged  in  rebellion,  have  been  instituted ;  but  on 
the  condition,  nevertheless,  that  every  such  person  shall  take  and  subscribe  the 
following  oath  or  affirmation,  and  thenceforward  keep  and  maintain  said  oath 
inviolate,  and  which  oath  shall  be  registered  for  permanent  preservation,  and 
shall  be  of  the  tenor  and  effect  following,  to  wit :  I do  solemnly  swear- 
er affirm — in  the  presence  of  Almighty  God,  that  I  will  henceforth  faithfully 
support  and  defend  the  constitution  of  the  United  States  arid  the  union  of  the 
states  thereunder ;  and  that  I  will  in  like  manner  abide  by  and  faithfully  sup- 
port all  laws  and  proclamations  which  have  been  made  during  the  existing 
rebellion  with  reference  to  the  emancipation  of  slaves,  so  help  me  God. 

"The  following  classes  of  persons  are  excepted  from  the  benefits  of  this 
proclamation : 

1.  All  who  are  or  shall  have  been  pretended  civil  or  diplomatic  ofllcers,  or 
otherwise  domestic  or  foreign  agents  of  the  pretended  Confederate  govern- 
ment. 

2.  All  who  left  Judicial  stations  under  the  United  States  to  aid  the  rebellion. 

3.  All  who  shall  have  been  military  or  naval  officers  of  said  pretended  Con- 
federate govei'nment  above  the  rank  of  colonel  in  the  army  or  lieutenant  In 
the  navy. 

4.  All  who  left  seats  in  congress  of  the  United  States  to  aid  the  rebellion, 

5.  All  who  resigned  or  tendered  resignations  of  their  commissions  in  the 
army  or  navy  of  the  United  States  to  evade  duty  in  resisting  the  rebellion. 

6.  All  who  have  engaged  in  any  way  in  treating  otherwise  than  lawfully  as 
prisoners  of  war,  persons  found  in  the  United  States  service  as  officers,  soldiers, 
seamen,  or  in  other  capacities. 

7.  All  persons  who  have  been,  or  are,  absentees  from  the  United  States  for 
the  purpose  of  aiding  the  rebellion. 

8.  All  military  and  naval  officers  in  the  rebel  service  who  were  educated  by 
the  government  in  the  military  academy  at  West  Point,  or  the  United  States 
Naval  Academy. 

9.  All  persons  who  held  the  pretended  offices  of  governors  of  states  In  insur- 
rection against  the  United  States. 

10.  All  persons  who  left  their  homes  within  the  jurisdiction  and  protection 
of  the  United  States  and  passed  beyond  the  federal  military  lines  Into  the 
so  called  Confederate  states  for  the  purpose  of  aiding  the  rebellion. 

11.  All  persons  who  have  been  engaged  in  the  destruction  of  the  commerce 
of  the  United  States  upon  the  high  seas,  and  all  persons  who  have  made  raids 
into  the  United  States  from  Canada,  or  been  engaged  in  destroying  the  com- 
merce of  the  United  States  upon  the  lakes  and  rivers  which  separate  the 
British  provinces  from  the  United  States. 

12.  All  persons  who,  at  the  time  they  seek  to  obtain  the  benefits  hereof  by 
taking  the  oath  herein  prescribed,  are  In  military,  naval  or  civil  confinement 
or  custody,  or  under  bonds  of  the  cl^il,  military  or  naval  authorities  or  agents 
of  the  United  States  as  prisoners  of  war,  or  persons  detained  for  oflbnses  of 
anv  kind,  either  before  or  after  conviction. 

13.  All  persons  who  have  voluntarily  participated  In  said  rebellion,  and  the 
estimated  value  of  whose  taxable  property  is  over  twenty  thousand  dollars. 

14.  All  persons  who  have  taken  the  oath  of  amnesty  as  prescribed  in  the 
Presidrtit's  proclamation  of  December  8, 1S63,  or  an  oath  of  allegiance  to  the 
government  of  the  United  States  since  the  date  of  said  proclamation,  and  who 
have  not  thenceforward  kept  and  maintained  the  same  inviolate. 

Provided,  that  special  application  may  be  made  to  the  Presideht  for  pardon 
by  any  person  belonging  to  the  excepted  classes,  and  such  clemency  will  be 
liberally  extended  as  may  be  consistent  with  the  facts  of  the  case  and  the 
peace  and  dignity  of  the  United  States.' 
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government  and  these  states  and  their  people,  they  have 
not  been  recognized  as  possessing  any  political  rights ; 
or  as  having  any  authority  to  re-constrnct  the  govern- 
ment of  their  states,  or  to  re-invest  themselves  with 
political  rights.  The  mayors  of  their  cities,  and  the 
governors  of  their  states  have  been  subject  to  removal 
by  the  authority  of  the  nation.  While  some  contended 
for  the  ijolitical  death  of  these  states;  others  for  the 
doctrine  that  they  are  still  states,  with  all  political  func- 
tions suspended,  others  still  that  they  are  states  in  full 
life  and  power,  because  they  had  not  authority  to  secede, 
yet  all  agree  that  the  government  and  people  of  the 
nation,  had  just  authority  to  impose  suitable  conditions 
to  their  return  as  political  associates  and  equals  as 
members  of  the  national  family. 


OHAPTEE  XVI. 

OF  THE  OFFICE  OF  PKESIDENT  AND  OF  ATtOB-PEESIDENT 
—  THBIE  BUTIES  AND  POWERS. 

S  501.  The  president  and  vice-president  of  the  Uni- 
ted States  hold  their  respective  oflices  during  the 
term  of  four  years,  and  are  elected  in  the  manner 
following.  Bacb  state  appoints,  in  such  manner  as  the 
legislature  thereof  direct,  a  number  of  electors  equal  to 
the  whole  number  of  senators  and  representatives 
to  which  the  state  may  be  entitled  in  the  congress. 
The  electors  so  appointed  are  required  to  meet  in  their 
respective  states  and  vote  by  ballot  for  president  and 
vice-president,  one  of  whom  must  not  be  an  Inhabitant 
of  the  same  state  with  themselves.  The  ballot  must 
designate  the  person  voted  for  as  president ;  and  there 
must  be  a  distinct  ballot  for  vice-president.  The  electors 
are  then  required  to  make  out  a  distinct  list  of  all  persons 
voted  for  as  president,  and  of  all  voted  for  as  vice-pres- 
ident and  of  the  number  of  votes  for  each,  which  list 
they  are  required  to  sign,  certify  and  transmit  sealed  to 
the  seat  of  government  of  the  United  States,  directed 
to  the  president  of  the  senate.  The  president  of  the 
senate  is  required  to  open  these*  certificates  in  the 
presence  of  the  senate  and  house  of  representatives  and 
to  count  the  votes ;  and  the  person  having  the  greatest 
number  of  votes  for  president,  when  such  number  is 
a  majority  of  the  whole  number  of  electors,  is  elected 
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president.  But  if  no  person  has  such  majority,  then 
from  the  persons  receiving  the  highest  numbers— not 
exceeding  three — on  the  list  of  those  voted  for  as  presi- 
dent, the  house  of  representatives  are  required  to  choose 
immediately  by  ballot,  the  president.  But  in  making 
this  choice  the  state,  by  its  representation,  has  but  one 
vote ;  and  to  constitute  a  quorum  for  such  purpose  two- 
thirds  of  the  states  must  be  represented.  If  the  house 
of  representatives  should  fail  to  elect  a  president  when 
the  duty  devolves  upon  them,  by  the  fourth  of  March 
following,  then  the  vice-president  is  required  to  act  as 
president,  as  in  case  of  death  or  other  constitutional 
disability  of  the  president.  The  person  having  the 
greatest  number  of  votes  as  vice-president  is  elected  to 
that  office  provided  the  number  be  a  majority  of  the 
^vhole  number  ofv  the  electors  appointed;  but  if  no 
person  have  such  majority,  then  from  .the  two  highest 
on  the  list,  the  senate  choose  the  vice-president.  A 
quorum  for  such  purpose  consists  of  two-thirds  of  the 
whole  number  of  senators  ;  and  a  majority  of  the  whole 
number  is  necessary  to  a  choice.^ 

§  502.  Congress  determines  by  law,  the  time  for  choos- 
ing the  electors  for  president  and  vice-president,  which 
time  the  constitution  requires  should  be  uniform  through- 
out the  United  States.  The  time  fixed  by  congress  is 
the  second  Tuesday  of  Ifovember.^ 

§  503.  No  person,  except  a  natural  born  citizen  of  the 
United  States,  is  eligible  to  the  office  of  president  or 
of  vice-president,  i^ov  is  any  person  eligible  who  has 
not  attained  the  age  of  thirty-five  years,  and  who  has  not 
been  fourteen  years  a  resident  within  the  United  States. 
These  are  the  only  constitutional  qualifications  prescribed 
as  essential  to  the  incumbent  of  the  office  of  president 
or  vice-president.^ 

§  504.  In  casei  of  the  removal  of  the  president  from 
his  office,  or  in  case  of  his  death,  resignation  or  inability 
to  discharge  the  powers  and  duties  of  the  said  office, 
they  devolve  upon  the  vice-president.  Congress  is 
authorized  to  provide  by  law  for  the  case  of  removal, 
death,  resignation  or  inability,  both  of  the  president  and 
vice-president,  declaring  what  officer  shall  then  act  as 
president :  which  officer  so  designated  is  authorized  and 
required  to  act  accordingly,  until  the  disability  be 
removed,   or  a  president  be  duly  elected.    The  presi- 

1  Art.  2,  J 1,  Const.  TJ.  S.i  and  twelfth  amendment  of  the  Constitution. 

2  Art.  2,  i  1,  cl.  4,  Const.  U.  S. 

>  Alt.  2,  s  1,  cl.  5, 12th  amendment  to  the  Constitution,  3d  clause. 
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dent  is  to  receive  a  stated  salary  whicli  can  neither  be 
increased  or  diminished  during  the  term  of  his  office ; 
and  he  is  not  to  receive  within  that  period,  any  other 
emolument  from  the  United  States,  or  from  any  of  them. 
Before  entering  upon  the  execution  of  the  duties  of  his 
office,  he  is  required  to  take  the  following  oatli  or  affir- 
mation :  "  I  do  solemnly  swear,  or  affirm,  that  I  will 
faithfully  execute  the  office  of  president  of  the  United 
States,  and  will,  to  the  best  of  my  ability,  preserve,  pro- 
tect and  defend  the  constitution  of  the  United  States."^ 
g  505.  The  powers  and  duties  which  attach  to  the  office 
of  president  of  the  United  States,  may  be  denominated 
executive,  military  and  presidential.  The  constitution 
provides  that  the  executive  power  shall  be  vested  in  a 
president  of  the  United  States ;  whereby  the  president 
is  constituted  the  executive  head  of  the  nation,  and  it  ii 
made  his  especial  duty  to  take  care  that  the  laws  are 
faitMully  executed.  As  the  executive,  he  is  simply  a 
civil  officer,  whose  duties  are  prescribed  by  law ;  and 
his  authority  in  the  discharge  of  the  duties  of  his  office, 
is  as  strictly  limited  to  the  means  or  measures  prescribed 
by  law,  as  is  the  authority  of  any  executive  officer,  in 
the  discharge  of  executive  duties.  That  is,  the  presi- 
dent has  none  of  the  prerogative  powers  sometimes 
exercised  by  the  king,  who  is  the  executive  head  under 
the  British  constitution.^    His  duties  and  powers,  as  the 

>  Art.  2,  §  1,  clauses  6, 7,  8  and  9,  Const.  TT.  S. 

2  Says  RuTHBEFORTH :  "  If  we  continue  to  speak  of  the  legislative  and  execu- 
tive power  In  the  abstract,  It  will  be  difficult  to  explain  rightly  what  is  meant 
by  prerogative.  It  cannot  properly  be  called  discretionary  executive  power; 
because  the  executive  power,  in  the  nature  of  the  thing  is  not  discretionary  in 
any  part.  Whenever  it  acts  as  discretion,  this  privilege,  unless  it  arises  from  the 
necessity  of  the  case,  as  in  the  heat  of  military  action,  comes  from  the  legisla- 
tive, either  by  original  establishment,  or  by  long  usage  and  custom,  or  by 
occasional  permission.  We  shall  be  better  able  to  understand  what  prerogative 
is,  if  we  speak  of  the  legislative  and  executive  power,  not  in  the  abstract,  but 
as  lodged  or  intrusted  by  the  state,  in  the  hands  of  some  one  or  more  persons. 
Where  the  person,  so  intrusted  with  the  executive  power,  is  left,  by  the  legisla- 
tive, to  act  m  any  instance,  at  his  own  discretion,  to  direct  by  his  own  under- 
Standing,  the  public  force  which  is  naturally  under  the  direction  of  the  public 
understanding,  such  a  discretionary  power  m  him  is  called  prerogative.  Thus, 
in  penal  cases,  if  the  legislative  forbid  the  public  force  to  be  put  in  motion  for 
the  punishment  of  any  action  till  the  fact  itself  is  proved  to  the  public  under- 
standing in  such  a  manner  as  the  law  appoints,  and  these  will  not  suffer  this 
force  to  be  used  but  under  the  conduct  of  the  law,  so  as  to  Inflict  only  the  legal 
penalty ;  thus  far  there  is  no  prerogative  or  discretionary  power  in  him  who 
is  intrusted  with  the  executive.  But  if  the  legislative,  instead  of  reserving  to 
itself  the  right  of  judging  whether  such  legal  punishment  is  to  be  suspended, 
or  whether  the  criminal  is  to  be  wholly  pardoned,  leaves  it  to  him  to  pardon 
or  not  as  he  thinks  proper,  such  a  discretionary  power  Intrusted  with  liim  is 
called  prerogative."  (InstiUvtes,  B.  2j  ch.  3,  §8.)  But  this  kind  of  prerogative 
power  in  the  individual,  is  prerogative  only  in  administration,  not  in  source 
or  origin.  His  discretion  in  such  case.  Is  derived  from  a  higher  authority, 
which  is  prerogative  over  him,  and  he  is  exercising  the  authority  of  another 
power,  not  his  own.  But  the  king  has  original  prerogative  power,  not  only 
prerogative  in  administration,  but  prerogative  in  source.  There  are  now 
many  limitations  upon  the  king's  prerogative,  by  acts  of  parliament,  which 
involve  the  king's  assent.  But  in  the  absence  of  such  limitation*  his  preroga- 
tive is  absolute ;  that  is  there  is  no  higher  authority  on  earth  to  restrain  or 
prohibit  the  exercise  thereof. 
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chief  executive,  require  that  he  should  appoint  and  com- 
mission such  officers  under  him — and  in  the  manner 
prescribed  by  the  constitution  and  the  laws, — as  are 
necessary  and  proper  to  carry  into  effect  the  laws  of  the 
United  States,  in  every  department  of  internal  adminis- 
tration. To  this  end  the  subjects  of  national  administra- 
tion are  divided  by  law  into  several  departments ;  at 
the  head  of  each  is  placed  a  chief  officer,  as  secretary 
of  such  department  or  bureau ;  such  as,  the  secretary  of 
state,  the  secretary  of  war,  the  secretary  of  the  navy, 
the  secretary  of  the  treasury,  the  secretary  of  the 
interior  and.  postmaster-general.  These  officers  are 
nominated  by  the  president,  and  by  the  advice  and  con- 
sent of  the  senate,  are  appointed  as  the  heads  of  these 
executive  departments.  These  officers,  thus  appointed 
and  commissioned  by  the  president,  constitute  the  chief 
executive  officers  of  the  nation.  As  such  chief  officers 
they  reside  at  the  capital  and  become  the  constitutional 
advisers  of  the  president,  in  whose  name,  and  b,y  whose 
official  authority  t|;iey  act  in  their  several  departments. 
The  names  of  these  several  departments  sufficiently 
indicate  the  class  of  executive  duties  they  are  severally 
required  to  perform.  In  this  manner  every  law  of  the  Uni- 
ted States,  touching  every  subject  of  general  administra- 
tion, falls  naturally,  under  the  administration  of  some 
one  or  more  of  these  departments  to  be  administered 
with  or  without  the  judicial  aid  of  the  national  courts, 
as  circumstances  may  require.  These  several  depart- 
ments by  their  chief  officer  representing  the  official 
authority  of  the  president,  or  some  times  by  the  direc- 
tion of  the  president  himself,  appoint  such  subordinate 
officers  as  are  necessary  to  the  faithful  performance  of 
the  duties,  and  the  execution  of  the  powers,  pertaining 
.to  such  departments,  throughout  the  United  States ;  such 
as  postmasters,  revenue  and  custom  house  officers ; 
assessors ;  collectors ;  registers  and  receivers  at  the 
public  land  offices,  and  the  like.  In  this  ma,nner  pro- 
vision is  made  for  the  discharge  of  the  executive  duties 
and  powers  of  the  president  in  every  district  of  the 
United  States.  But  from  the  executive  head  to  the  last 
and  least  officer  required  to  administer  in  the  executive 
departments  of  administration,  all  are  subject  to  such 
direction  and  control  as  congress,  exercising  the  pre- 
rogative powers  of  the  nation,  under  the  constitution, 
prescribes. 

42 
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S  506.  In  the  execution  of  the  laws  of  the  United 
States  through  the  intervention  of  the  national  judici- 
ary, another  class  of  officers  are  required,  who  act 
ministerially  in  the  general  department  of  executive 
administration.  Of  these  officers,  are  the  official  or  pub- 
lic attorneys,  whose  duty  it  is  to  investigate  and  advise 
the  several  depa,rtments  on  all  questions  of  law  which 
may  arise  under  their  respective  administrations ;  and 
also  to  apear  in  court  and  prosecute  or  defend  before 
such  tribunals,  the  rights  and  interest  of  the  nation, 
whenever  necessary ;  of  them  also  are  the  marshals  and 
the  deputy  marshals,  whose  duty  it  is  to  execute  the 
process  of  the  court,  whether  mesne  or  final;  who  in  so 
doing,  act  in  the  name  and  by  the  authority  of  the 
president  of  the  United  States,  as  the  executive  head 
of  the  nation.  These  officers — the  marshals — act  by 
authority  of  the  special  mandates  or  warrants  placed  in 
their  hands,  evidenced  by  the  certificate  of  the  proper 
officer,  under  the  official  seal  of  the  nation.  The  duties 
to  be  performed  by  this  class  of  executive  officers  are 
ministerial  and  are  prescribed  bylaw.  The  thing  to 
be  done  or  the  powers  to  be  executed  by  them  are  to  be 
found  in  the  process  or  warrant  of  authority  placed  in 
their  hands.  The  manner  of  executing  such  processes, 
and  the  general  powers  with  which  they  are  invested,  to 
enable  them  to  execute  the  same,  are  the  subject  of 
legal  regulation  and  direction,  which  cannot  here  be 
considered. 

§  507.  Such  is  a  general  view  of  the  framework  of 
the  executive  departrnent  under  the  president  as  chief 
executive,  in  the  internal  administration  of  the  public 
authority  of  the  United  States.  But  he  is  also  the 
executive  head  in  the  external  administration  of  the  same, 
so  far  as  the  laws  of  the  United  States  are  capable  of 
being  enforced  beyond  the  limits  of  its  territory.  By 
and  with  the  advice  and  consent  of  the  senate — two- 
thirds  of  the  senators  present  concurring  —  he  is 
empowerd  to  make  treaties,  and  to  nominate,  and  with 
the  like  advice  and  consent,  appoint  embassadors,  and 
other  public  ministers,  and  consuls ;  and  also  to  recieve 
embassadors  and  other  public  ministers,  and  to  take  care 
that  the  laws  be  faithfully  executed.^  Under  the  consti- 
tution he  is  the  proper  officer  to  be  intrusted  with  the 
executive  administration  of  all  laws  and  regulations 
prescribed  by  congress,  whether  referred  to  in  the  consti- 

»  Art.  2,  II 2  and  3,  Const.  U.  S. 
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tution  or  otherwise.  But  in  all  this  the  president  acts 
only  as  an  officer  of  the  law  in  the  civil  department  of 
administration.  It  is  the  authority  and  power  of  the 
office,  and  not  of  the  individual,  he  is  required  to  exe- 
cute. Being  only  the  legal  administrator  of  the  duties 
and  powers  incident  to  the  office  created  by  the 
constitution  and  laws  of  the  United  States,  he  can  exer- 
cise no  prerogative  authority  or  power  whatever.  In 
determining  what  pertains  to  the  office  of  president  as 
the  civil  executive  of  national  authority,  care  must  be 
exercised  not  to  confound  his  official  position  with  that 
of  the  king  under  the  British  constitution.  The  king 
possesses  prerogative  power ;  in  theory,  he  is '  sovereign ; 
he  is  the  source  and  fountain  of  authority  and  law.; 
and  the  executive  powers  are  not  unfrequently  strength- 
ened and  enlarged  by  the  supposed  presence  of  pre- 
rogative power  in  the  British  executive.  In  studying 
British  precedents,  therefore,  great  care  must  be  exer- 
cised to  keep  this  distinction  in  view.  What  would  be 
legitimate  for  the  king  to  do  under  the  British  consti- 
tution, might  be  usurpation  in  the  president,  under  the 
American  constitution. 

g  508.  As  the  civil  executive  of  the  nation,  the  presi- 
dent has  only  executive  authority  and  power.  Such 
authority  and  powers  can  only  exist  in  the  presence  of 
law,  by  which  they  are  created,  or  out  of  which  they 
arise.  When,  therefore,  the  constitution  vests  in  the 
president  as  an  officer,  the  executive  authority  of  the 
nation,  it  only  implies  such  duties  and  powers  as  are 
created  by,  and  arise  out  of  the  law.  By  this  provision 
the  president  is  only  made  the  agent  or  instrument 
of  the  law,  to  do  whatever  the  prerogative  power  of  the 
nation  requires  of  him.  He  is  thereby  made  the  subject 
of  law ;  and  is  placed  under  its  obligations  as  the  servant, 
not  the  sovereign  of  the  nation.  The  authority  is  upon 
him,  not  from  him ;  and  he  is  required  to  act  for  the 
public,  not  for  himself;  hels  required  to  carry  out,  or  into 
execution,  the  policy  of  the  nation,  as  expressed  in  the 
laws  of  congress,  which  are  the  constitutional  exponents 
of  the  national  prerogative  and  will ;  and  is  not  author- 
ized to  impose  a  policy  of  his  own  upon  the  nation.  As 
the  national  executive,  he  has  no  duty  or  power  outside 
of  the  constitution  and  the  laws  of  the  nation.  As  a 
citizen,  he  is  at  liberty  to  entertain  and  express  opinions 
of  economy  and  policy  ;  but  as  an  executive,  he  has  no 
authority  to  compel  their  adoption ;  or  to  attempt  to  use 
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the  patronage  and  powers  of  his  office  to  enforce  them. 
It  is  an  impeachable  oflfense  for  a  high  public  officer  to 
prostitute  the  patronage  and  powers  of  his  office,  to  pur- 
poses of  personal  gain,  or  political  advantage.  As  an 
executive  officer,  his  whole  power  and  duty  consists  in 
executing  the  law  according  to  his  best  understanding 
and  ability.  The  common  sentiment  that  the  president  is 
authorized,  and  therefore  justified,  to  use  the  great  pow- 
ers and  patronage  of  that  high  office,  as  though  they 
were  his  personal  perquisites,  to  be  used  in  influencing, 
and  buying  popular  favor  or  partisan  support,  is  corrupt- 
ing and  demoralizing  in  the  extreme.  It  calls  about 
him  a  class  of  men  whose  sole  influence  is  to  corrupt, 
demoralize  and  debauch  any  honest  or  just  purposes, 
feelings  or  sentiments  he  might  otherwise  entertain. 
It  commits  him  to  the  influence  and  control  of  a  class 
of  politicians  whose  highest  virtue  is,  "not  to  leave 
undone,  but  keep  unknown "  in  their  raids  upon  the 
public  treasury,  and  in  their  prostitution  of  the  public 
authority  to  their  private  purposes.  So  universal  has 
this  been,  that  experience  has  created  the  public  senti- 
ment, that  the  conduct  of  the  mere  politician  is  not  to 
be  supposed  to  be  either  honest  or  patriotic. 

§  509.  As  the  civil  executive  of  the  nation,  the  presi* 
dent  has  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States.  A  reprieve  sus- 
pends the  execution  of  the  sentence  for  the  time  being, 
still  leaving  the  offender  subject  to  the  punishment 
denounced  against  him.  A  pardon  remits  the  penalty, 
and,  if  unconditioned,  sets  the  offender  free  from  the 
legal  consequences  of  the  offense  committed.  The  pro- 
priety of  pardoning  a  criminal  after  he  has  been  convicted 
of  a  crime  against  the  public  has  been  seriously  ques- 
tioned by  learned  and  able  men.  It  has  been  contended 
that  while  clemency  is  a  virtue,  and  one  of  the  noblest 
prerogatives  of  the  throne,  that  its  exercise  is  a  disap- 
probation of  the  laws  made  for  the  public  good ;  and  as 
a  virtue,  belongs  to  the  legislator  rather  than  to  the 
executor  of  the  laws — a  virtue  which  ought  to  shine  in 
the  code  rather  than  in  the  private  judgment.  That  to 
show  mankind  that  crimes  are  sometimes  pardoned, 
and  that  punishment  is  not  the  necessary  consequence, 
is  to  nourish  the  flattering  hope  of  impunity,  and  is  the 
cause  of  their  considering  every  punishment  inflicted 
an  act  of  injustice  and  oppression.  That  the  prince,  in 
pardoning,  gives  up  the  public  security  in  favor  of  an 
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individual,  and,  by  his  ill-judged  benevolence,  proclaims 
a  public  act  of  impunity.^  To  which  it  is  replied : 
"  Were  it  possible  in  every  instance  to  maintain  a  just 
proportion  between  the  crime  and  the  penalty,  and  were 
the  rules  of  testimony  and  the  mode  of  trial  sq  perfect 
as  to  preclude  mistakes  or  injustice,  there  would  be 
some  color  for  the  admission  of  this  plausible  theory. 
But  even  in  that  case,  policy  would  sometimes  require  a 
remission  of  a  punishment  strictly  due  for  a  crime  cer- 
tainly ascertained.  The  very  notion  of  mercy  implies 
the  accuracy  of  the  claims  of  justice."  *  While  the  end 
of  punishment  in  all. civilized  and  enlightened  govern- 
ments is  to  protect  the  public  and  individuals  from  the 
selfish,  sensual  and  malignant  acts  of  wicked  and  per- 
verse persons,  as  well  as  to  reform  the  offender;  and 
while  nothing  so  weakens  the  restraints  of  the  law  as 
the  hope  of  escaping  its  penalties,  every  practice  in  the 
administration  of  the  public  authority  which  tends  to 
render  uncertain  the  infliction  of  the  punishment  due 
to  crime,  endangers  the  public  security,  and  wrongs  the 
individual  members  thereof — even  those  who  are  dis- 
posed to  commit  criminal  acts.  There  are  those  iu 
society  so  under  the  control  of  their  appetites,  passions 
and  propensities,  that  nothing  but  the  prospect  of  cer- 
tain punishment  restrains  them  from  the  commission  of 
crimes.  To  all  such,  this  exercise  of  mercy  becomes  a 
license,  wronging  themselves  and  their  victims.  It  may 
well  be  questioned  whether  the  extending  of  the  par- 
doning clemency  to  unquestioned  criminals  is  not  an 
unmitigated  evil.  When  there  has  been  a  mistaken 
conviction,  or  where  the  guilt  of  the  prisoner  is  ques- 
tionable, even  after  conviction,  it  is  proper  that  the 
power  to  reprieve  or  even  pardon  should  exist,  that  an 
unmerited  penalty  may  be  avoided.  But  when  there  is 
unquestioned  guilt,  where  the  application  is  for  mercy 
to  the  individual,  and  not  for  justice,  the  public  has  too 
much  at  stake  to  make  the  sacrifice.  If  the  penalty  be 
clearly  too  severe  for  the  technical  offense  committed, 
the  power  of  reprieve  might  be  exercised,  that  the  law- 
making power  might  adapt  to  the  offense  the  proper 
penalty ;  but  an  appropriate  penalty  should,  in  all  cases, 
be  sure  to  follow  a  clearly  ascertained  crime. 

S  510.  But  a  grave  question  arises  under  the  lan- 
guage of  the  constitution  as  to  the  extmt  of  the  power 

•  Beocarla  on  Punishments,  ch.  46.     2  1  Kent's  Com.,  leot.  13,  p.  265. 
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of  the  president  to  grant  pardons  for  offenses  against  the 
United  States.  That  the  people  of  the  United  States 
had  unlimited  authority  over  this  subject,  cannot  be 
questioned.  They  could  have  authorized  the  president 
to  pardon  as  well  before,  as  after  conviction ;  but  the 
question  is,  did  they  so  authorize  him  to  exercise  such 
power.  Mr.  Justice  Wayne,  in  delivering  the  opinion 
of  the  court  in  ex  parte  Wells,^  said,  that  the  word  par- 
don meant  forgiveness,  release,  remission.  Forgiveness 
for  an  offense,  whether  it  be  one  for  which  the  person 
committing  it  is  liable  in  law  or  otherwise.  Eelease  from 
pecuniary  obligation,  as  where  it  is  said,  I  pardon  you 
your  debt.  Or  it  is  the  remission  of  a  penalty  to  which: 
one  may  have  subjected  himself.  *  *  In  the  law  it 
has  different  meanings  which  were  as  well  understood 
when  the  constitution  was  made,  as  any  other  legal  word 
in  the  constitution  now  is.  Such  a  thing  as  a  pardon 
without  a  designation  of  its  kind  is  not  known  in  the 
law.  Every  pardon  has  its  peculiar  denomination.- 
They  are  general,  special  or  particular,  conditional  or 
absolute.  *  *  It — the  constitution — meant  that  the 
power — to  grant  reprieves  and  pardons — was  to  be  used 
according  to  law ;  that  is — as  it  had  been  used  in  Eng- 
land and  these  states  when  they  were  colonies ;  not 
because  it  was  a  prerogative  power,  but  as  an  incident  of 
the  power  to  pardon,  particularly  when  the  circumstance 
of  any  case  disclosed  such  uncertainties  as  made  it 
doubtful  if  there  should  have  been  a  conviction  of  the 
criminal ;  or  when  they  are  such  as  to  show  that  there 
might  be  a  mitigation  of  the  punishment  without  less- 
ening the  obligations  of  vindicatory  justice.  Without 
such  a  power  of  clemency  to  be  exercised  by  some 
department  or  functionary  of  government,  it  would  be 
most  imperfect  and  deficient  in  its  political  morality,  and 
in  that  attribute  of  deity  whose  judgments  are  always 
tempered  with  mercy.  And  it  was  with  the  fullest 
knowledge  of  the  law  upon  the  subject  of  pardons,  and 
the  philosophy  of  goverment  in  its  bearing  Tipon  the 
constitution,  when  the  court  instructed  Chief  Justice 
Maeshall  to  say^ :  "  As  the  power  has  been  exercised 
from  time  immemorial  by  the  executive  of  that  nation, 
whose  language  is  our  language,  and  to  whose  judicial 
institutions  ours  bear  a  close  resemblance,  we  adopt 
their  principles  respecting  the  operation  and  effect  of  a 
pardon,  and  look  into  their  books  for  the  rules  prescrib- 

»  18  How.  S.  C.  R.,  307.    s  UnUed  /States  y.  WiUon,'7  Pet.,  162. 
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ing  the  manner  in  which  it  is  to  be  used,  by  the  person 
who  would  avail  himself  of  it."- 

S  511.  But  in  determining  what  pertains  to  the  oflaco 
of  president  as  the  civil  executive  of  national  authority, 
care  must  be  exercised  not  to  clothe  him  with  preroga- 
tive powers ;  nor  must  such  a  construction  be  put  upon 
the  language  of  the  constitution  as  would  include  those 
powers  of  the  king  which  were  exercised  by  him,  not  as 
the  executive  of  the  British  nation,  but  as  possessing 
prerogative  power,  independent  of  his  executive  office. 
We  are  to  suppose  the  people  used  language  in  accord- 
ance with  the  structure  and  character  of  the  American 
constitution  of  government,  and  not  in  accordance  with 
the  structure  and  character  of  the  British  constitution, 
wherein  it  differed  from  the  American.     The  British 
king  and  the  American  president,  though  both  chief 
executive  officers  of  their  respective  governments,  were 
nevertheless  very  different  officers  in  respect  to   the 
theory  of  the  source  and  limitation  of  their  official 
powers.    While  the  king,  as  the  mere  executive  of  the 
nation,  was  limited  to  the  enforcement  of  the  laws  as 
they  existed,  yet  as  possessing  prerogative  powers,  until 
subjected  to  the  limitations  of  parliament,  he  could  go 
further  and  declare  a  new,  or  abrogate  the  effects  of  the 
old  law.    But  it  is  otherwise  with  the  president.    He 
has,  in  such  respect,  only  executive  powers,  by  which 
he  is  required  to  execute  the  law  upon  the  guilty 
offender,  when  the  offense  has  been  determined,  and  the 
sentence  of  the  law  has  been  pronounced.    To  pardon 
or  reprieve  an  individual,  implies  that  he  has  become,  in 
the  eye  of  the  law,  the  subject  of  punishment  to  be 
inflicted  upon  him!    It  implies  that  the  law  has  pro- 
nounced   him   guilty,   and  denounced  upon  him  the 
penalty.    The  executive,  as  an  officer  of  the  law,  can 
know  nothing  of  the  guilt  or  innocence  of  a  party,  or 
of  his  need  of  a  reprieve  or  pardon,  until  his  guilt  has 
been  judicially  ascertained.    No  reprieve  or  pardon  can, 
in  law,  be  granted  until  there  be  that  from  which  a 
reprieve  is  needed,  or  for  which  a  pardon  is  demanded. 
Under  the  genius  of  American  institutions,  the  law 
holds  all  persons  to  be  innocent  until  their  guilt  has 
been  judicially  ascertained.    How,  then,  can  the  legally 
innocent  be  the  subject  of  a  legal  reprieve  or  pardon. 
The  king  as  the  source  and  fountain  of  sovereignty  and 
the  law,  formerly  could  do  what,  under  the  American 
theory,  the  legislature  alone  can  do — to  wit:  he  could 
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absolve  individuals  from  their  liability  to  punishment 
for  acts  committed  by-  them  against  the  peace  and 
dignity  of  the  realm.  The  principle  asserted  was,  he 
made  the  law,  and  therefore  has  authority  to  suspend 
or  repeal  it.  For  it  is  a  principle,  that  the  authority 
which  creates,  can  modify  or  destroy  at  pleasure  that 
which  it  has  created.  The  legislative  authority  which 
creates  an  offense  or  crime,  and  denounces  its  penalty, 
can  repeal  or  modify  the  law  at  pleasure  ;  can  excuse 
the  deUnquent  upon  such  conditions  as  it  sees  fit  to 
impose.  But  this  authority  has  its  foundation  in  pre- 
rogative, not  in  executive  power.  It  can  be  exercised  by 
the  sovereign,  not  by  the  mere  executive} 

%  512.  The  principle  which  calls  for  the  existence  of 
the  reprieving  and  pardoning  power  in  the  executive 
does  not  extend  to  pardoning  classes  or  individuals 
before  conviction  and  sentence.  It  will  be  in  season 
to  remit  a  fine  or  penalty,  after  it  has  been  judicially 
ascertained  that  the  individual  is  subject  thereto.  The 
imperfection  of  the  rules  of  law,  or  modes  of  trial  by 
reason  of  which  mistakes  are  liable  to  occur,  and  injus- 
tice is  liable  to  be  done,  as  reasons  for  the  exercise  of 
the  pardoning  power,  can  apply  only  to  those  who  have 
been  improperly  convicted  on  trial ;  not  to  those  who 
are  liable  to  be  tried  and  convicted,  and  whom  the  law 
holds  to  be  innocent  until  judicially  condemned.  There 
may  be  cases  where  whole  classes  need  to  be  excused 
from  the  consequenes  of  their  criminal  acts — as  in  case 
of  rebellion — without  going  through  the  formality  of  a 
trial,  conviction  and  pardon.  Public  acts  of  amnesty 
may  be  necessary  and  proper  for  the  future  welfare 
and  peace  of  society.    But  such  acts  should  proceed 

1  The  king  himself  condemns  no  man.  That  rugged  task  he  leaves  to  his 
courts  of  justice.  The  great  operation  of  his  scepter  is  mercy.  His  power  of 
pardoning  was  said  by  our  Saxon  ancestors  to  be  derived  a  lege  suae  dignitatis; 
and  it  is  declared  in  parliament  by  statute  (27  Hen.  VIH,  c.  24),  thsjt  no  other 
person  hath  power  to  pardon  or  remit  any  treason  or  felonies  whatsoever ;  but 
that  the  king  hath  the  whole  and  sole  power  tliereof  united  and  knit  to  the 
imperial  crown  of  the  realm ;  and  this  power  belongs  only  to  the  king  de  facto, 
and  not  to  the  king  de  jure,  during  the  time  of  usurpation.  In  monarchies, 
the  king  acts  In  a  superior  sphere,  and,  though  he  regulates  the  whole  govern- 
ment as  the  first  mover,  he  does  not  appear  In  any  of  the  disagreeable  or  invidi- 
ous parts  of  it.  Whenever  the  nation  see  him  personally  engaged,  it  is  only 
in  works  of  legislation,  magnificence,  or  compassion.  To  him,  therefore,  the 
people  look  up  as  nothing  but  the  fountain  of  bounty  and  grace;  and  these 
repeated  acts  of  goodness  coming  only  from  his  own  hand,  endear  the  sover- 
eign to  his  subjects,  and  contribute  more  than  anything  to  root  in  their  hearts 
that  filial  affection  and  personal  loyalty  which  are  the  sure  establishment  of  a 
prince.  The  king  may  pardon  all  offenses  merely  against  the  crown  or  the 
public,  except,  by  the  habeas  corpus  act  of  31  Car.  H,  c.  2;  the  committing  any 
man  to  prison  out  of  the  realm  is  made  prcBmumre,  unpardonable  even  by  the 
king.  Nor  can  the  king  pardon  where  private  justice  is  principally  concerned, 
in  the  prosecution  of  offenders.  Nor  can  he  pardon  a  common  nuisance  while 
It  remains  unredressed.  Nor  can  he  pardon  an  offense  against  a  popular  or 
penal  statute  after  information  brought,  because  the  informer  has  acquired  a 
private  property  in  a  part  of  the  penalty.  (4  Bl.  Com.,  pp.  397,  398.) 
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from  the  prerogative  powers  of  severeignty;,  and  not  from 
an  assumption  of  authority  by  a  mere  executive  ofScer. 
If  the  operation  of  the  law  is  to. he  suspended,  it  is  the 
province  of  the  law-making  authority  to  suspend  it ;  not 
of  him  who  is  instrusted  with  the  exercise  of  mere 
executive  powers,  with  the  attendent  authority  to 
reprieve  or  i)ardon  those  who  are  condemned  and  put 
into  his  hands  to  receive  the  penalty.  The  question  of 
general  amnesty  is  one  of  policy  affecting  the  state ;  and 
not  of  clemency  affecting  the  individual.  There  are  no 
reasons  to  be  assigned  in  favor  of  conferring  upon  an 
executive  officer  merely,  the  authority  to  reprieve  or 
pardon  persons  who  have  not  been  tried,  convicted  and 
sentenced.  There  is  nothing  in  precedent  to  sustaia 
such  a  policy.^  It  would  be  exceedingly  dangerous 
to  create  a  power  in  the  hands  of  a  single  individual,  to 
stand  between  society  and  those  who  prey  upon  it, 
to  protect  them  from  the  consequences  of  their  crimes. 
Whether  an  individual  needs  or  merits  a  pardon  for  a 
murder  or  other  crime  alleged  against  him,  cannot  be 
known  to  society  until  his  conduct  has  been  investigated, 
and  the  quality  of  his  actions  ascertained.  It  cannot 
for  a  moment  be  admitted  that  a  president  of  the  United 
States  can  stand  by  and  see  a  gigantic  rebellion  organ- 
ized, and  say  to  the  insurgents,  if  you  are  unsucessfnl 
I  will  pardon  you,  and  thus  save  you  from  the  legal 
consequences  Of  your  rebellious  acts.  No  executive 
officer  as  such,  ever  can  possess,  and  under  an  enlight- 
ened government,  no  mere  executive  officer  ever  will  be 
possessed  of,  such  a  power  of  pardon.  The  genius  of 
the  American  government,  the  theory  of  the  source  and 
limitation  of  its  authority,  and  the  policy  of  all  laws  for 
the  protection  and  preservation  of  society  under  its 

1  It  Is  no  precedent  for  the  American  president  to  be  able  to  show  that  the 
kings  or  sovereigns  of  monarchical  countries  have  exercised  the  power  of  par- 
doning before  conviction.  The  theory  in  monarchical  countries— that  is, 
under  absolute  monarchies— is,  that  supreme  prerogative  power  orlglriates  in, 
and  resides  with,  the  king  or  sovereign.  In  limited  monarchies,  the  theory  is 
the  same ;  but  the  power  In  the  monarch  is  limited  by  his  assent  to  acts  of 
limitation.  Thus,  in  Great  Britain,  the  king  is  the  source  of  all  governmental 
authority.  But  the  prerogatives  of  the  king  have  been  limited  by  his  assent 
to  acts  of  parliament  affixing  such  limitations.  Therefore,  the  government  of 
Great  Britain  is  a  limited  monarchy;  but  the  prerogatives  of,  the  king  are 
acknowledged  in  everything  where,  by  the  law  of  nature  or  the  restraints  of 
parliament  sanctioned  by  his  assent,  he  is  not  prohibited  from  the  exercise 
thereof.  He,  therefore,  as  the  sovereign  exercising  absolute  prerogative  power, 
can  pardon  in  all  cases  where  by  act  of  parliament  he  has  not  constitutionally 
bound  himself  not  to  do  so.  The  dlflbrenee  between  the  authority  of  the  presi- 
dent and  the  authority  of  the  king  is  this :  the  president,  as  executive,  can 
grant  pardons  only  in  cases  authorized  by  the  constitution ;  the  king,  as  sov- 
ereign, can  grant  pardons  In  all  cases  not  prohibited  by  the  constitution.  The 
theories  of  the  source  and  limitation  of  authority  in  the  president,  and  the 
same  in  the  king,  are  diametrically  opposed  each  to  the  other;  therefore, 
the  exercise  of  the  rights  of  sovereignty  by  the  king  furnishes  B  o  safe  prece- 
dent to  be  followed  by  a  repuWigau  executive. 
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administration,  forbid  such  an  interpretation  to  be  put 
upon  the  clause,  "the  president  shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against  the 
United  States." 

S  513.  The  power  in  the  president  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States,  will 
provide  for  all  proper  cases  of  executive  clemency  if 
confined  in  its  application  to  persons  convicted  of  such 
offenses.  When  there  has  been  no  trial  or  conviction 
of  an  offense,  there  can  be  no  pressing  emergency 
demanding  a  reprieve  or  pardon  at  the  hand  of  the 
president.  The  executive  as  such,  can  only  be  called 
npon  to  exercise  his  clemency  after  the  offender  has 
come  under  his  jurisdiction ;  that  is,  after  nothing 
remains  to  be  done,  but  to  execute  the  sentence  of  the 
law  upon  him.  Before  conviction  the  executive  has  no 
jurisdiction  over  him  as  a  criminal,  nor  can  he  gain  any 
but  by  conviction  and  sentence.  Upon  what  hypothesis 
then,  can  the  mere  executive  officer  reprieve  or  pardon 
a  person  unconvicted  of  crime.  If  he  can  do  it  before 
conviction,  he  can  use  this  power  as  a  license  to  the 
commission  of  crime.  To  suppose  that  an  unconvicted 
person  can  require  the  exercise  of  the  reprieving  or 
l)ardoning  power  of  the  executive  is  an  absurdity.  There 
may  be  cases  as  in  rebellion  or  civil  war,  where  a  large 
class  of  citizens  may  need,  and  public  policy  may  require, 
an  amnesty  in  their  behalf.  But  such  exigency  addresses 
itself  to  the  legislative,  not  to  the  executive  department 
of  government.  It  calls  for  the  exercise  of  prerogative 
power,  not  executive  clemency.  The  peojile  have  a 
right  to  be  consulted  as  to  the  safety  or  propriety  of 
admitting  to  political  power  those  who  have  sought  the 
destruction  of  public  security,  and  the  overthrow  of  the 
public  authority. 

§  514.  Under  this  provision  of  the  constitution  the 
president  may  grant  a  conditional  pardon.  This  ques- 
tion was  raised  in  ex  parte  Wells.^  The  prisoner  had 
been  convicted  of  murder  and  sentenced  to  be  hung. 
President  Fillmore  had  granted  him  a  conditional  pardon 
substantially  as  follows :  "  For  divers  good  and  suf- 
ficient reasons  I  have  grantedi  and  do  hereby  grant 
unto  him,  the  said  WilUam  Wells,  a  pardon  of  the 
offense  of  which  he  was  convicted — upon  condition  that 
he  be  imprisoned  during  his  natural  life ;  that  is,  the 
sentence  of  death  is  hereby  commuted  to  imprisonment 

» 18  How,  S,  C.  K.,  SW- 
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for  life  in  the  penitentiary  of  Washington."  This  par- 
don was, accepted  in  these  words :  "  I  hereby  accept  the 
above  and  within  pardon  with  condition  annexed." 
Afterward  the  prisoner  made  an  application  to  the  cir- 
cnit  conrt  of  the  District  of  Columbia  for  a  writ  of 
habeas  cor^ms.  It  was  rejected,  and  an  appeal  was  taken 
to  the  supreme  court.  No  statute  had  been  passed 
regulating  the  pardoning  power  of  the  president,  con- 
sequently the  president  acted  under  the  power  as 
expressed  in  the  constitution.  It  was  contended  that 
the  pardon  was  valid,  and  remitted  entirely  the  sentence 
of  the  court;  and  that  the  condition  was  void; — that 
the  president  affixing  a  condition  to  his  pardon  assumed 
a  power  not  icouferred  by  the  constitution;  —  that,  in 
effect,  he  legislated  a  new  punishment  into  existence. 
But  the  supreme  court  held  otherwise :  that  according 
to  the  English  law  on  the  subject,  the  general  authority 
to  grant  pardons  included  every  denomination  of  pardon 
known  to  that  law ;  such  as  special  or  particular,  con- 
ditional or  absolute; — '  that  the  same  meaning  must 
be  given  to  the  word  as  prevailed  in  the  colonies  and  in 
England  at  the  time  it  found  place  in  the  American 
constitution.  ^ 

S  515.  The  power  to  grant  pardons  does  not  extend  to 
impeachments.  Trials  by  impeachment  have  reference 
only  to  public  character  and  official  duty.  It  is  the  mode 
by  which  one  high  in  office,  having  been  guilty  of  a 
breach  of  his  official  trust,  is  arraigned  before  the  people 
to  answer  for  his  delinquency.  By  the  terms  of  the 
constitution,  the  president,  vice-president  and  all  civil 
officers  of  the  United  States,  may  be  removed  from  office 
on  impeachment  for,  and  conviction  of,  treason ,  bribery, 
or  other  high  crimes  and  misdemeanors.  It  would, 
therefore,  have  been  highly  improper  to  have  allowed  the 
president  to  interfere  by  executive  clemency  either  to 
prevent  the  impeachment  or  conviction  of  a  faithless 
public  officer.  For  similar  reasons  the  king  of  England 
cannot  interfere  to  protect  his  high  officers  from  impeach- 
ment and  conviction,  although  it  is  held  that  he  can 
pardon  after  conviction.^  De  Lome,  however,  thinks  it 
doubtful  whether  the  king  has  power  to  remit  the  punish- 
ment of  one  condemned  in  consequence  of  impeachment. 

1  See  United  Stales  v."  W^ilson,  7  Pet.,  162. 

«See  Catlwart  v.  Robinson,  5  Pet.,  261;  see  also  8  Watts  &  Sergeant,  197; 
4  Black.  Com.,  401. 

s,  4 Bl.  Com.,  399,  400;  12  and  13  Wm.  JII,  c.  2:  Rawle  an  Const,, <A.  17, p.  178 ; 
1  Tttols;.  Bl.  Com.,  app.,  3?1.  .       .*.      i 
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He  says  "I  once  asked  a  gentleman  very  learned  in  the 
laws  of  their  country,  if  the  king  could  remit  the  pun- 
ishment of  a  man  condemned  in  consequence  of  an 
impeachment,  ?)f  the  house  of  commons.  He  answered 
me :  the  tories  will  tell  you  the  king  can ;  and  the  whigs, 
that  he  cannot."  But  it  is  not  perhaps  very  material  that 
the  question  should  be  decided :  the  great  public  ends  are 
attained  when  a  corrupt  minister  is  removed  with  dis- 
grace ;  and  the  whole  system  of  his  proceedings  unveiled 
to  the  public  eye.^  But  whatever  may  be  the  authority 
of  the  king  in  this  respect,  the  president  possesses  no 
such  power." 

S  516.  There  is  also  one  other  offense,  which,  from  its 
nature,  the  president  cannot  pardon.  The  constitution 
has  committed  to  each  branch  of  the  national  legislature 
the  authority  to  punish  for  contempts,  or  for  the  dis- 
orderly behavior  of  its  members.  This  authority  is 
essential  to  the  existence  and  independence  of  that  body ; 
therefore,  the  executive  cannot  be  permitted  to  interfere 
between  either  house  and  the  person  offending.  To  con- 
fer upon  the  president  or  any  other  officer,  the  authority 
to  interfere  by  the  power  of  pardon,  with  the  author- 
ity of  either  house  to  protect  itself  from  such  disturbance 
as  would  tend  to  interrupt  its  proceedings,  would  be  to 
endanger  the  independence  thereof,  and  thus  to  place 
the  rights  of  the  people  in  perpetual  jeopardy.' 

S  517.  By  the  provisions  of  the  constitution  the  i)res- 
ident  is  also  created  commander-in-chief  of  the  army 
and  navy  of  the  United  States ;  and  also  of  the  militia 
of  the  several  states  when  called  into  the  actual  service  of 
the  United  States.*  But  the  powers  and  duties  of  the 
president  as  commander-in-chief  of  the  army  and  navy, 
are  separate  and  distinct  from  his  powers  and  duties  as 
the  simple  executive  head  of  the  nation  ;  and  neither  of 
those  functions  of  the  presidential  office  derive'  any 
strength  from  the  other.  As  the  chief  executive  of  the 
nation,  he  takes  no  authority  from  the  military  depart- 
ment of  his  office :  and  as  commander-in-chief,  he  gets 
no  aid  from  the  civil  department  of  the  same.  That 
is,  his  authority  as  commander-in-chief  is  the  same  as  it 
would  have  been,  had  it  been  an  office  separated  from, 
and  independent  of,  the  office  of  jiresident  of  the  United 
States.    Had  the  constitution  provided  for  the  appoiut- 

1  De  Lome  on  British  Constitution,  p.  95,  note  a. 

s  Art.  2,  §  2  of  Const.  U.  S. ;  2  Story's  Com.  on  Const.,  S 1503. 

3  See  Story's  Com.  on  Const.,  5 1503. 

<  Art.  2  i  2,  clause  1,  Const,  U.  S. 
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ment  of  some  other  person  than  the  presidential  incum- 
bent to  that  office,  the  powers  and  duties  of  the  office 
would  have  been  the  same.  Therefore  in  discussing 
the  limitations  of  the  authority  of  the  president,  or  the 
extent  of  the  same,  it  becomes  important  to  ascertain 
and  keep  in  mind,  the  particular  character  in  which  it  is 
supposed  he  acted  or  proposes  to  act.  If  the  power  to 
be  exercised,  or  the  duty  to  be  performed,  belong  to  the 
niihtary  departinent,  then  the  authority  of  the  president 
to  act  in  the  premises,  comes  either  from  special  legis- 
lation, or  from  his  constitutional  office  as  commander-in- 
chief.  But  if  it  pertain  only  to  the  civil  side  of  the  office, 
his  authority  must  be  found  in  the  laws  authorizing  him 
to  act  in  the  premises  for  the  purpose  of  executing  some 
existing  law,  or  enforcing  some  judgment  or  decree  of 
the  court.  As  commander-in-chief,  the  president  is 
amenable  to  the  laws  of  congress  in  performing  the 
duties  and  exercising  the  functions  of  that  office. 
Although  he  is,  by  the  terms  of  the  constitution,  the 
commander-in-chief  of  the  army  and  navy,  and  of  the 
militia  of  the  several  states  when  called  into  the  actual 
service  of  the  United  States,  yet  congress  has  author- 
ity to  make  rules  concerning  captures  on  land  and  water ; 
to  provide  for  the  raising  and  supporting  of  the  army  and 
navy ;  and  to  make  rules  for  their  government ;  to  pro- 
vide for  calling  the  militia  into  the  national  service,  and 
for  organizing,  arming  and  disciplining  the  same.^ 

§  518.  How  far  the  president  of  the  United  States 
had  authority  to  re-adjust  the  political  relations  of  the 
revolted  states,  and  of  the  inhabitants  thereof,  to 
the  nation,  and  to  the  general  government,  has  been  the 
subject  of  grave  discussion.  Shortly  after  the  over- 
throw of  the  military  power  of  the  rebellion,  and  the 
surrender  of  the  insurgent  forces,  the  president  was 
assassinated ;  and  the  vice-president  became  the  acting 
president.  Instead  of  calling  together  the  congress  or 
legislature  of  the  nation  to  provide  by  <  law  for  the 
reconstruction  of  governmental  institutions  in  the  insur- 
gent states,  the  acting  president  attempted  the  task 
under  the  authority  and  powers  of  the  presidential  office. 
By  his  proclamation  of  May  29,  1865,  in  relation  to  the 
state  of  N'orth  Carolina,  he  says,  the  constitution  of 
the  United  States  guarantees  to  every  state  a  republi- 
can form  of  government,  and  protection  against  invasion 
and  domestic  violence — that  it  is  the  duty  of  the  prcisi- 

1  Art.  1,  g  8,  els.  11, 12, 13, 14, 15, 16,  Const.  U.  S. 
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dent  to  take  care  that  the  la\vs  be  faithfully  executed ; 
he  then  asserts  that  the  rebellion  has  deprived  the 
people  of  l^'orth  Carolina  of  all  civil  government;  and, 
therefore,  to  enable  the  loyal  people  of  the  state  to 
organize  a  state  government,  he  appoints  William  H. 
Holdeu  provisional  governor,  whose  duty  it  shall  be,  as 
early  as  possible,  to  make  regulations  enabling  the  loyal 
citizens  of  the  state  to  elect  delegates  to  a  convention 
for  the  purpose  of  forming  a  constitution.  Ifo  person 
was  to  be  i)ermitted  to  be  a  delegate  iinless  he  should 
first  take  the  oath  required  in  the  proclamation  of 
amnesty,^  and  should  be  a  voter  according  to  the  laws 
of  the  state  existing  before  the  date  of  the  act  of  seces- 
sion ;  that  the  convention  or  legislature  thereafter  to  be 
assembled  should  prescribe  the  qualifications  of  electors 
and  the  eligibility  of  jjersons  to  hold  oflice.  He  like- 
wise directed  the  military  and  naval  authorities  to  assist 
the  provisional  governor  in  carrying  that  proclamation 
infp  effect,  and  in  no  way  to  hinder  the  loyal  people  of 
the  state  from  thus  organizing  a  state  government. 

S  519,  In  this  proceeding  the  president  must  have 
acted  under  the  authority  of  his  office  as  the  executive 
of  the  nation,  or  as  commander-in-chief,  or  as  execu- 
tive in  part  and  commander-in-chief  in  part,  or  he  must 
have  acted  without  authority.  The  occasion  which 
called  for  the  exercise  of  presidential  or  other  authority 
in  the  adjustment  of  the  political  rights  of  the  ijeople 
of  North  Carolina  was,  that  the  rebellion  had  deprived 
them  of  all  civil  government ;  and  the  measures  pro- 
prosed  were  to  enable  the  loyal  people  of  that  state  to 
organize  a  state  government.  If  it  were  true  that  the 
people  of  North  Carolina  had  been  deprived  of  all  civil 
government  by  the  rebellion,  as  it  undoubtedly  was, 
and  the  loyal  people  were  in  need  of  a  new  state  organi- 
zation to  restore  their  political  rights  and  relations  to 
the  general  government,  then  they  needed  authority 
to  reconstruct  or  be  reconstructed  coming  from  the  sov- 
ereignty or  the  prerogative  power  of  the  nation.  If  the 
political  government  constituting  the  state  of  North 
Carolina  had  been  destroyed  by  the  political  rebellion 
of  the  state,  and  the  people  had  been  deprived  of  all 

^  The  oath  alluded  to  Is  in  these  words,  "I, ,  do  solemnly  swear — or 

affirm— In  the  presence  of  Almighty  God,  that  I  will  henceforth  ftiithfully 
support  and  defend  the  constitution  of  the  tJnited  States,  and  the  union  of  the 
states  thereunder,  and  that  I  will  in  like  manner  abide  by  and  faithfully  sup- 
port all  laws  and  proclamations  which  have  been  made  during  the  existing 
rebellion  with  reference  to  the  emancipation  of  slaves,  so  help  me  God."  (See 
President  Johnson's  Amnesty  Proclamation  of  May  29, 1865.) 
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civil  governinent  as  a  state,  it  required  the  exercise  of 
sovereign  authority  to  reestablish  a  state  government 
therein,  which  should  again  confei^upon  the  people  the 
right  of  self-government  in  respect  to  their  local  and 
domestic  interests,  and  the  right  to  be  represented  in 
the  general  government  of  the  nation.    If  the  people 
of  the  state  had  inherent  authority  in  themselves  to 
reconstruct  their  state  government,  and  re-establish  their 
political  rights,  then  the  interference  of  the  president  by 
the  appointment  of  a  provisional  governor,  and  by  pre- 
scribing the  qualifications  of  delegates  and  electors  to 
their  forthcoming  convention  or  legislature,  was  unwar- 
ranted—  was  a  usurpation.      If  the    people  did  not 
possess  such  inherent  authority  in  themselves,   they 
needed  the  enabling  act  of  congress;,  or  of  the  law- 
making power  to  give  them  the  authority.    The  presi- 
dent, as  the  mere  executive  of  the  nation,  could  only 
execute  the  law  as  it  existed.    He  could  enforce  only 
such  rights  and  privileges  as  were  secured  by  law.    He 
is  charged  by  the  constitution  to  take  care  that  the 
laws  be  faithfully  executed ;  but  he  is  nowhere  required 
or  authorized  to   supply  defective  legislation.    He  is 
required  to  protect  and  enforce  the  rights  of  the  people 
and  of  the  states,  wh^e  they  have  been  ascertained  by 
law.    Beyond  this,  as  a  civil  oflQcer,  he  has  no  authority. 
As  commander-in-chief  he  could  exercise  only  martial 
power,  and  govern  by  martial  authority.    So  far  as  the 
military  and  naval  forces  might  be  required  to  aid  the 
civil  authorities  in  the  administration  of  their  civil 
oflttces,  he  could  command  their  co-operation.    But  as 
commander-in-chief  he  has  no  civil  powers,  nor  can  he 
confer  any  civil  authority.    Under  the  exigencies  of  war 
he  can  exercise  the  exigency  powers  of  his  ofllce ;  but 
they  cannot  affect  permanently  the  political  or  civil  rights 
of  those  who,  for  the  time  being,  become  the  subject 
of  martial  administration.    As  commander-in-chief,  the 
president  can  appoint  a  military  governor  to  administer 
where  civil  authority  cannot  make  itself  respected  ;*  but 
he  has  no  authority  to  appoint  provisional  governors 
who  are  to  exercise  civil  functions,  and  then  require  the* 

1  Gen.  G.  H.  Shepley  was  appointed  military  governor  of  Louisiana  in  1862. 
Subsequently,  Michael  Hahn,  having  been  elected  governor  in  March,  1864, 
President  Lincoln  Invested  him  with  the  powers  of  military  governor  of  that 
state,  thus : 

Executive  mansion,  Washington,  Mmrch  15, 1864. 
His  ExoeUency  Michael  Hahn,  Gmei-nor  of  Louisiana  : 

UntU  further  orders,  you  are  hereby  invested  with  the  powers  exercised  by 
the  military  governor  of  Louisiana. 

Yours  truly,  ABRAHAM  LINCOLN. 


) 
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military  to  aid  them  in  the  enforcement  of  their  author- 
ity. The  proposition  is  simply  this :  if  the  people  of 
North  Carolina  had  by  the  political  rebellion  of  the  state, 
been  deprived  of  all  civil  government,  it  required  the 
authority  which  can  institute  a  government  to  supply 
that  which  had  been  lost.  If  they  had  been  divested  of 
political  rights  and  privileges  through  the  loss  of  their 
civil  government,  they  could  be  re-invested  again  with 
those  rights  and  privileges  only  by  the  authority  which 
could  give  them  a  valid  government,  through  which  to 
acquire  the  state  rights  and  privileges,  mid  the  rights 
and  privileges  of  state  citizenship  under  the  constitution 
of  the  United  States.  But  no  such  authority  could  be^ 
derived  from  the  presidential  offlce,  in  any  capacity 
whatever ;  that  is,  neither  from  his  powers  as  executive 
or  as  commander-in-chief.  ^ 

§  520.  The  president  has  power,  with  the  advice  and 
consent  of  the  senate,  to  make  treaties,  provided  two- 
thirds  of  the  senators  present  concur.  The  treaty- 
making  power  by  which  the  nation  becomes  obligated 
to  perforpi  the  thing  stipulated,  or  to  refrain  from  doing 
that  which  is  agreed  shall  not  be  done,  must  proceed 
from  the  prerogative  powers  of  sovereignty.  The 
power  of  negotiating  and  contracting  public  treaties 
between  nations  is  incident  to  sovereignty ;  and,  hence, 
belongs  to  every  sovereign  state.'  Public  treaties 
between  sovereigns  or  states  are  usually  negotiated 
through  the  agency  of  ministers,  or  special  diplomatic 
agents  appointed  for  such  purpose.'  But  to  enable  a 
minister  or  other  diplomatic  agent  to  conclude  and  sign 
a  treaty  with  the  government  to  which  he  is  accredited, 
he  must  be  furnished  with  full  power,  independent  of 
his  general  letter  of  credit.*  There  has  been  much  dis- 
cussion whether  treaties  and  conventions  negotiated 
and  signed  by  a  minister  with  full  powers,  are  binding 
upon  the  sovereign  until  ratified  by  him.  It  is  usual 
for  the  sovereign  to  accompany  the  general  full  power 
with  particular  or  special  instructions,  which  are  regained 
as  a  secret  between  the  sovereign  and  his  minister. 
The  question  discussed  is,  should  the  minister  plenipo- 
tentiary, while  keeping  within  the  limits  of  his  general 
powers,  depart  from  the  special  instruction  given  him, 
would  the  sovereign  be  bound  by  such  treaty  or  conven- 

1  See  In  Appendix  extracts  ftom  president's  message  of  December  i,  1805. 

2  Lawrence's  wheat.,  441. 
sVattel,  B.2,oh>12,  §158. 
*  Lawrence's  Wueat.;  443. 
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tion  before  ratifying  the  same.  Grotius  thinks  the 
sovereign  is  bound  by  the  acts  of  his  embassador  within 
the  limits  of  his  patent  full  power,  although  the  embas- 
sador transcend  or  violate  ihis  secret  instructions.^ 
Vattel  thinks  the  sovereign  is  bound  by  the  acts  of  his 
minister  within  the  limits  of  his  credentials,  unless  the 
power  of  ratifying  be  expressly  reserved.^  But  air  this 
depends  upon  established  custom.  It  is  so  exceedingly 
diflicult  to  anticipate  the  complications  that  may  arise 
during  the  progress  of  a  convention  or  treaty,  that  in 
order  to  avoid  all  danger  and  difficulty,  sovereigns 
usually  reserve  to  themselves  the  power  of  ratifying 
what  has  been  concluded  upon  in  their  name.  Therefore, 
"the  plenipotentiary  commission  is  but  a  procuration 
cum  liiera."^  Bynkershock  lays  down  the  rule,  that  if 
the  credentials  are  special,  and  describe  the  particulars 
of  the  authority  conferred  on  the  minister,  the  sovereign 
is  bound  to  ratify  whatever  is  concluded  in  pursuance 
of  such  authority.*  But  if  the  minister  exceed  his 
authority,  or  undertakes  to  treat  points  not  contained 
in  his  full  i)Ower  and  instruction,  the  sovereign  will  be 
justified  in  delaying  or  refusing  his  ratification.  But 
these  questions  cannot  arise  under  the  constitution  of 
the  United  States.  The  ministers  plenipotentiary  or 
diplomatic  agents  of  the  United  States  can  conclude  no 
convention  or  treaty  which  will  be  binding  upon  the 
nation  until  ratified  by  the  senate,  by  the  approbation 
of  two-thirds  of  the  senators  present  when  the  question 
is  submitted.' 


, ,ch.2,?5. 

4  Id.,  B.  2,  ch.  7. 
The  president  Is  sometimes  authorized  by  law  to  act  In  anticipation  of 
the  ratincation,  as  In  the  case  of  the  negotiations  ending  In  the  purchase 
of  Louisiana,  for  which  two  millions  of  dipllars  had  been  appropriated, 
the  plenipotentiaries  being  instructed  to  provide  for  the  repayment  of  the 
advance  in  the  event  of  the  refusal  of  the  United  States  to  ratify  the  con- 
vention. (Mr.  Madison,  Secretary  of  State,  to  Mr.  Livingston  and  Monroe, 
March  2d,  1802.)  Also,  by  act  of  March  3d,  1847,  the  sum  of  three  millions  was 
appropriated  to  enable  the  president  to  conclude  a  treaty  of  peace,  limits 
and  boundaries,  with  Mexico,  to  be  used  by  him  in  the  event  that  the 
treaty,  when  signed  by  the  authorized  agents  of  the  two  governments,  and 
ratified  by  Mexico,  shall  call  for  the  expenditure  of  the  same  or  a  part  thereof. 
(Statutes  at  Large,  vol.  9,  p.  174.)  In  exchanging  the  ratification  of  the  treaty 
between  the  United  States  and  Great  Britain  in  relation  to  an  inter-ooeanio 
communication,  the  British  plenipotentiary  subjoined  the  following  explana- 
tory declaration :  "In  proceeding  to  the  exchange  of  the  ratifications  of  the 
convention  signed  at  Washington,  on  the  19th  of  April,  1850,  between  her 
Britannic  majesty  and  the  United  States  of  America,  relative  to  the  establish- 
ment of  a  communication  by  ship  canal  between  the  Atlantic  and  Pacific 
oceans,  the  undersigned,  her  Britannic  majesty's  plenipotentiary,  has  received 
her  majesty's  instruction  to  declare  that  her  majesty  does  not  understand  the 
engagements  of  that  convention  to  apply  to  her  majesty's  settlement  at  Hon- 
duras, or  to  its  dependencies.  Her  majesty's  ratification  Is  exchanged  under 
the  explicit  deolftration  above  mentioned.  Done  at  Washington,  the  29th  day 
of  June,  1850.  H.  L.  Bulwer."  On  the  5th  of  July,  Mr.  Clayton  filed  a  memo- 
randum In  the  department  of  state  acknowledging  the  receipt  of  the  above,  and 
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S  521.  In  uionarcbical  countries  the  treaty-makisg 
power  is  found  in  the  monarch  or  king,  upon  the  theory 
that  he  is  the  sovereign.  Before  the  introduction  of. 
legislative  bodies  as  limitations  upon  the  prerogative 
powers  of  the  monarch*  thereby  changing  absolute  to 
limited  monarchies,  the  king  or  sovereign  was  absolute 
in  his  authority,  to  make,  adjudge  and  execute  law. 
Being  the  state,  and  governing  by  the  grace  of  God,  and 
not  by  the  authority  of  the  people,  the  power  to  make 
treaties  of  every  description  belonged  absolutely  to  him 
by  iuheritauce.  When  there  began  to  be  limitations 
imposed  upon  the  authority  or  prerogative  powers  of 
the  monarch,  by  the  introduction  of  constitutions,  or 
of  legislative  bodies,  they  operated  upon  the  practice, 
but  not  upon  the  theory  of  governmental  authority. 
The  king  under  the  British  constitution,  has  absolute 
prerogative  powers. in  every  respect,  where  they  have 
not  been  made  subject  to  limitations  by  the  consent  of 
the  sovereign.  The  power  of  the  king  to  make  treaties 
of  every  character  and  description  has  not  been  thus 
limited ;  therefore,  it  is  said  "  that  the  jn-erogative  of 
making  treaties  exist  in  the  crown,  in  its  utmost  pleni- 
tude." ^  By  parity  of  reasoning  the  treaty-making 
power  in  the  United  States,  should  be  vested  in  congress, 
as  being  that  branch  of  the  government  in  which  the 
prerogative  powers  of  the  nation  in  respect  to  matters 
of  national  interest  are  perpetually  present.  If  the  king, 
under  the  British  constitution,  has  this  prerogative 
power  "  knit  to  the  crown,"  in  the  absence  of  any  con- 
stitutional provision  here,  this  power  would  have  been 
knit  to  that  sovereignty  in  which  the  law-making  power 
resides ;  to  be  exercised  through  the  agency  by  which 

that  he  understood  that  the  British  Honduras  was  not  embraced  in  the  treaty 
of  the  19th  April,  but  declined  to  affirm  or  deny  the  British  title;  and  that 
after  signing  such  memorandum,  which  he  delivered  to  Sir  Henry  Bnlwer, 
they  immediately  proceeded  to  exchange  the  ratifications  of  the  treaty.  (Cong. 
Doc,  32d  Cong.,  2d  sess. ;  Senate  Ex.  Xloc.  No.  12,  Jan.  4,  1853.)  Mr.  Adams, 
minister  of  the  United  States  in  London,  presented  this  point  to  Earl  Russell, 
in  declining  to  attach  a  declaration  to  the  proposed  convention  of  maritimo 
law,  August  23, 1861.  Said  he,  "  By  the  terms  of  the  constitution,  every  treaty 
negotiated  by  the  president  of  the'  United  States  must,  before  it  is  ratified,  be 
submitted  to  the  consideration  of  the  senate.  The  question  Immediately 
arises,  what  is  to  be  done  with  a  declaration  like  that  which  his  lordship  pro- 
poses to  make?  '  Is  it  a  part  of  the  treaty,  or  is  it  not?  If  it  be,  then  is  the 
undersigned  exceeding  his  instructions  in  signing  it;  for  the  paper  made  no 
part  of  the  project  which  he  was  directed  to  propose;  and  in  case  he  should 
sign  it,  the  addition  must  be  submitted  to  the  senate  for  its  advice  and  con- 
sent, together  with  the  paper  itself.  If  it  be  not,  what  advantage  can  thB  party 
making  the  declaration  expect  from  it  in  modifying  the  construction  of  the 
project,  when  the  senate  have  never  had  it  before  tliem  for  their  ajjproval?  If 
It  does,  why  did  not  the  undersigned  procure  it  to  be  incorporated  intd  it?  On 
the  other  hand,  if  it  do  not,  why  did  ne  connive  at  the  appearance  of  a  desire 
to  do  it  without  effecting  the  object.  (Papers  relating  to  Foreign  Affairs 
accompanying  president's  message,  1861,  p.  123;  see  also  Mr.  Lawrence's  Notes 
to  Wheat.,  part  3,  ch.  2,  §  5.) 
1  Federalist,  No.  75. 
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that  power  is  constitutionally  exercised.  Bnt  the  con- 
stitution provides  otherwise  ;  and,  therefore,  the  treaty- 
making  power  is  by  it  intrusted  to  the  exercise  of  the 
jn-esideut,  as  a  mere  agent  or  minister  of  the  nation, 
possessing  in  himself  no  original  or  inherent  authority, 
subject  to  the  ratification  of  the  senate,  which  as  a  body, 
is  composed  of  the  representative  intelligence,  prudence, 
wisdom  and  dignity  of  the  nation.  And  as  it  is  impos- 
sible to  circumscribe  within  any  definite  limits  this 
power,  and  leave  it  applicable  to  all  exigencies  which 
may  arise  in  the  history  of  a  nation,  the  constitution  has 
made  it  general  and  unqualified.  There  are  reasons 
why  congress  as  a  body  are  not  adapted  to  the  exercise 
of  this  power.  It  not  unfrequently  happens  in  the 
formation  of  treaties,  that  secrecy  and  dispatch  are 
indispensable.  The  delays  incident  to  large  assemblies, 
the  differences  of  opinion,  the  time  consumed  in  debate, 
the  utter  impossibility  of  siecrecy  rendered  congress 
wholly  unfit  for  the  purpose  of  diplomacy.^ 

S  522.  The  difference  between  the  office  of  the  king  of 
England  and  that  of  the  President  of  the  United  States, 
is  also  manifest  in  the  treaty-making  power.  The  presi- 
dent has  the  power,  with  the  advice  and  consent  of  the 
senate,  two-thirds  of  the  members  present  concurring, 
to  make  treaties.  But  this  authority  in  the  president  is 
derived  from  the  constitution  ;  and  he  acts  in  virtue  of 
its  authority.  But  it  is  otherwise  with  the  king.  He  is 
the  sole  and  absolute  representative  of  the  nation  in  all 
foreign  transactions.  He  can  of  his  own  motion,  make 
treaties  of  peace,  commerce,  alliance  and  of  every  other 
description.  Under  the  British  constitution  the  preroga- 
tive of  making  treaties  exists  in  the  crown  in  the  utmost 
plenitude;  and  the  compacts  entered  into  by  royal 
authority  have  the  most  complete  legal  validity  and 
perfection,  independent  of  any  other  sanction.^  Upon 
the  theory  of  the  British  constitution,  the  king  is  sover- 
eign. He  is  the  fountain  of  authority.  Therefore,  the 
treaty-making  power  belongs  to  him  as  the  sole  and 
absolute  sovereign  of  the  state.  In  this  respect  there  is 
no  comparison  between  the  intended  power  of  the  presi- 
dent and  the  actual  power  of  the  British  sovereign. 
Therefore,  in  determining  the  nature  and  extent  of  the 
authority  of  the  president  to  make  treaties  or  conven- 

1  story's  Cora,  on  Constitution,  5 1509;  1  Kent's  Com.,  pt.  1,  ?  8,  p.  165. 
3  See  Federalist,  No.  75. 
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tions,  no  aid  can  be  derived  by  consulting  the  Brifcisli 
constitution,  or  the  practice  of  the  British  sovereign, 

S  523.  In  practice,  the  senate  of  the  United  States  are 
not  consulted  until  the  treaty  has  been  formed  and  laid 
before  them  for  ratification.  It  is  in  the  option  of  the 
president  to  consult  with  the  senate  during  the  forma- 
tion of  a  treaty,  and  to  take  their  advice  in  respect 
thereto ;  and  since  it  must  meet  with  their  approbation 
before  it  can  become  obligatory,  it  would  l)e  well  for 
him  to  understand  their  views  at  as  early  a  moment  as 
possible.  When  the  treaty  is  laid  before  the  senate  for 
their  advice  and  consent,  that  body  deliberates  upon  it 
with  closed  doors.  It  then  can  ratify  the  whole  or  any 
part  of  the  convention ;  or  it  can  make  such  suggestions 
and  modifications  of  it  as  it  deems  proper.  But  in  such 
case  the  treaty  must  again  be  submitted  to  the  president 
and  the  foreign  party  for  their  assent,  before  it  can 
become  obligatory.  While  the  senate  are  in  session 
upon  the  question  of  ratification,  it  is  necessary  that 
they  have  before  them  the  facts  and  circumstances  call- 
ing for  such  treaty  and  upon  which  such  convention  is 
based.  Therefore  it  is  common  for  them  to  require,  and 
for  the  president  to  lay  before  them,  all  the  official 
documents  respecting  such  negotiations,  to  assist  their 
judgment.  But  the  house  of  representatives,  having 
no  voice  in  the  ratification  of  treaties,  have  no  consti- 
tutional right  to  insist  on  the  production  before  them 
of  such  correspondence.  When  the  treaty,  to  be 
executed,  requires  an  appropriation  of  money,  it  is 
proper  that  the  house  should  be  informed  of  the  pro- 
priety or  justice  thereof,  before  making  the  necessary 
appropriation.^ 

S  524.  Inasmuch  as  the  power  to  make  treaties  is  by 
the  constitution  committed  to  the  president  to  be  exer- 
cised under  the  advice  and  consent  of  the  senate,  it  is 
proper  that  the  power  of  appointing  embassadors  and 
other  public  ministers  and  consuls,  should  be  committed 
to  the  same  authority,  to  be  exercised  in  the  same  man- 

I  Rawle  on  the  Constitution,  ch.  7,  pp.  63, 64. 

Treaties  of  peace,  wlien  made  by  ooinpetent  authority,  are  hindlng  upon  the 
•whole  nation.  If  the  treaty  require  the  payment  of  money  *o  carry  it  into 
effect,  and  the  money  cannot  be  raised  but  by  an  act  of  the  legislature,  the 
treaty  Is  morally  obligatory  upon  the  legislature  to  pass  the  law;  and  to  refuse 
it  would  be  a  breach  of  public  faith.  The  department  of  the  government 
which  is  intrusted  by  the  constitution  with  the  treaty-malcing  power  is  com- 
petent to  bind  the  national  faith  in  Its  direction ;  for  the  power  to  make 
treaties  of  peace  must  be  co-extensive  with  all  the  exigencies  of  the  nation,  and 
necesarily  involves  in  It  that  portion  of  the  national  sovereignty  which  has 
the  exclusive  direction  of  diplomatic  negotiations  and  contracts  with  foreign 
powers,  as  treaties  made  by  that  power  become  of  absolute  efficacy,  because 
they  are  the  supreme  law  of  the  land.    (1  Kent.  Com.  Lee.  8,  J  3.) 
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ner.  Therefore,  under  the  constitution  the  president 
nominates,  and  with  the  advice  and  consent  of  the 
senate,  he  appoints,  this  class  of  officers.  This  clause 
of  the  constitution^  also  provides  that  the  judges  of  the 
supreme  court,  and  all  other  officers  of  the  United 
States,  whose  appointments  are  not  otherwise  provided 
for  by  the  constitution,  and  which  shall  be  established 
by  law,  shall  be  nominated  and  appointed  in  the  same 
manner.  But  it  likewise  authorizes  congress  to  provide 
by  law  for  vesting  the  power  to  appoint  inferior  officers 
in  the  president  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.  What  class  of  officers  of  the 
United  States  are  to  be  included  as  inferior,  has  not  yet 
been  definitely  determined.  It  would  seem  probable 
that  those  named  in  the  clause  conld  hardly  be  included 
as  inferior  officers.  The  office  of  embassador  and  public 
ministers,  of  judges  of  the  supreme  bourt  and  heads  of 
departments  are  clearly  principal  offices  in  the  govern- 
ment.^ 

S  525.  Vacancies  in  office  are  liable  to  occur  during 
the  recess  of  the  senate,  and  it  may  be  important  to  the 
public  that  they  should  be  filled  immediately.  There- 
fore the  constitution  provides  that  the  president  shall 
have  power  to  fill  up  all  vacancies  that  may  happen 
during  such  recess,  by  granting  commissions  which  are 
to  expire  at  the  end  of  the  next  session  of  the  senate.' 
But  the  term  vacancies  in  the  constitution  does  not 
include  the  creation  of  a  new  office,  and  the  appoint- 
ment of  an  officer  to  fill  it.  It  was  during  the  recess 
of  the  senate  that  Mr.  Madison,  in  1813,  appointed  and 
commissioned  ministers  to  negotiate  the  treaty  of  peace 
of  Ghent.  The  office,  though  a  constitutional  one,  that 
is,  one  contemplated  by  the  constitution,  was  created 
during  the  recess  of  the  senate;  and  filled  by  the 
appointment  of  the  president,  without  the  advice  and 
consent  of  the  senate  ;  therefore  the  question  was 
raised,  whether  the  president  had  constitutional  author- 
ity so  to  do,  there  being  no  vacancy  of  any  existing 
office ;  and  the  senate,  at  their  next  session,  it  is  said, 
entered  their  protest  against  such  practice  ;  and  subse- 
quently it  held  that  the  president  could  not  create  the 
office  and  make  sych  appointments  during  the  recess  of 
the  senate.* 

1  Art.  2,  §  2,  cl.  2. 

s  See  recent  law  of  congress  abridging  the  patronage  of  the  president,    App, 

3  Art.  2,  §  2,  cl.  3. 

4  See  Sergeant  on  Const,  oh.  231 ;  2  Executive  Journal,  pp.  415-500 ;  3d  do.,  297. 
See  Story  on  Const.,  §  1559. 


350  GOVERNMENT. 

S  526.  Connected  with  the  subject  of  appointment  is 
also  that  of  the  power  of  removal  from  office.    The 
constitntion  provides  for  filling  vacancies  which  may 
occur  during  the  recess  of  the  senate,  but  it  is  silent  as 
to  the  power  of  the  president  to  remove  from  office. 
It  would  seem,  in  the  absence  of  any  provision  to  the 
contrary,  that  it  should  require  the  exercise  of  the  same 
awthorifcy  to  remove  an  incumbent  from  office,  that  it 
takes  to  appoint  him  to  office ;  and  such  seemed  to 
have  been  the  understanding  of  those  who  participated 
in  founding    the    government.     Ifotwithstanding  the 
constitution  makes  no  provision  for  removing  an  incom- 
petent or  unfaithful  officer  from  Jiis  official  position,  it 
is  a  power  so  manifestly  essential  to  a  prudent  and  wise 
administration  of  government,   that  its    existence  is 
deemed  to  be  unquestionable.    The  writers  in  the  Fede- 
ralist^ assume  the  necessary  existence  of  this  authority ; 
but  they  thought  such  power  existed  in  the  president 
only  with  the  consent  of  the  senate.   That  is,  they  assumed, 
without  argument  or  doubt,  that  the  consent  of  the 
senate  would  be  necessary  to  remove,  as  well  as  to 
appoint,  the  incumbent.    The  silence  of  the  constitu- 
tion clearly  indicates  that  it  was  expected  that  removals 
would  not  take  place,  except  as  a  public  necessity,  to 
secure  fidelity  and  efficiency  in  the  discharge  of  official 
trusts ;  and  it  cannot  be  doubted  that  the  practice  of 
creating  vacancies  by  removals  from  office,  without  any 
reference  to  the  fidelity  or  efficiency  of  those  removed, 
or  to  the  better  qualifications  or  character  of  those  who 
are  appointed  to  their  places,  is  a  violation,  both  of  the 
letter  and  the  spirit  of  the  constitution ;  is  a  corrupt 
and  base  usurpation  of  power  never  intended  to  be  con- 
ferred by  that  instrument,  upon  the  president  or  any 
other  officer  or  department  of  government ;  a  i)rostitu- 
tion  of  the  patronage  of.  government,  so  corrupting  in 
its  purpose  and  influence,  as  to  demand  the  impeach- 
ment of  the  high  officer  who  uses  it.    It  would  never 
be  used  by  an  officer  or  party  fit  to  be  trusted  with  the 
administration  of  the  public  authority,  and. the  super- 
vision of  the    public    weal.     The    ijractice  of  those 
intrusted  with  the  administration  of  the  general  govern- 
ment has  been,  to  recognize'  in  the  president  of  the 
United  States  the  power  to  remove  from  office  at  his 
pleasure,  those  whom  it  required  the  advice  and  con- 
sent of  the  senate  to  appoint  thereto.    But  as  this  power 

Fiideralisi,  No.  77. 
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exercised  by  the  president  is  an  assumed  one,  it  cannot 
be  doubted  that  congress  has  authority  to  regulate  its 
exercise.  And  if  there  is  one  duty  which  it  owes  to  the 
public  to  perforin  more  speedily  than  any  other,  it  is  to 
place  under  wholesome  restraint  the  exercise  of  this 
power  of  unnecessary  removals  from  office.^ 

§  527.  The  general  duties  and  powers  of  the.  president 
are  enumerated  in  the  third  section  of  the  second  article 
in  these  words,  "  He  shall  from  time  to  time  give  to  the 
congress  information  of  the  state  of  the  union,  and 
recommend  to  their  consideration  such  measures  as  he 
shall  judge  necessary  and  expedient;  he  may  on  extra- 
ordinary occasions,  convene  both  houses  or  either  of 
them ;  and  in  case  of  disagreement  between  them  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  shall  think  proper ;  he  shall  receive 
embassadors  and  other  public  ministers ;  he  shall  take 
care  that  the  laws  be  faithfully  executed ;  and  shall 
commission  all  the  officers  of  the  United  States." 

S  528.  The  language  of  this  provision  of  the  constitu- 
tion, in  form,  distinguishes  between  the  powers  and  the 

1  The  exercise  of  this  power  by  the  president  has  grown  up  under  the  admin- 
istration of  the  general  government  from  a  very  early  date.  During  the  first 
session  of  congress,  in  1789,  this  question  was  very  fully  discussed  on  a  bill  intro- 
duced into  tlip  house  of  representatives  "  to  establisli  an  executive  department 
to  be  denominated  the  department  of  foreign  affairs,"  which  among  other  •' 
things  provided,  "That  whenever  the  secretary  shall  be  removed  from  ofiaoe 
by  the  president  of  the  United  States,  or  in  any  other  ease  of  vacancy,"  etc.  (i 
Stat,  at  Large,  28.)  It  was  then  contended  by  the  advocates  of  this  power  in 
the  president,  that  it  belonged  to  him ;  that  it  resulted  from  the  nature  of  the  » 
power,  and  from  the  convenience  and  even  necessity  of  its  exercise.  That  in 
Its  nature  it  was  a  part  of  the  executive  power,  and  was  indispensable  for  a 
proper  execution  or  the  laws,  and  a  regular  administration  of  public  affairs; 
that  the  person  in  whose  favor  a  niajority  of  the  people  would  unite  in  an 
election  to  the  office  of  president  had  every  presumption  in  his  favor ;  that  he 
must  be  presumed  to  possess  Integrity,  independence  and  higli  talents;  that  it 
was  Impossible  to  suppose  that  he  would  abuse  the  patronage  of  the  govern- 
ment, or  his  power  of  removal  to  the  base  purpose  of  gratifying  a  party,  or  of 
ministering  to  his  own  resentments,  or  that  ne  would  displace  upright  and 
excellent  officers  for  a  mere  difference  of  opinion;  that  the  public  odium,  which 
would  attach  to  such  conduct,  would  be  a  perfect  security  against  it.  That  to 
malce  removals  from  such  motives,  would  bg^an  impeachable  offense.  (S 
■  Story's  Com.  on  Const.,  gj  393  and  394.)  Such  was  the  opinion  of  Mr.  Madison, 
who  was  at  tl^at  time  a  member  of  the  house.  Subsequent  history  teaches  a 
different  lesson  as  to  the  effect  of  allowing  a  president  the  exercise  of  this 
power.  In  1835,  a  committee  of  congress  appointed 'to  investigate  this  subject, 
made  an  able  report  on  the  subject  of  "  Executive  Patronage,"  on  the  9th  ot 
February  of  that  year.  "  It  is  easy"  (say  they),  "  to  see  thatthe  certain,  direct 
and  inevitable  tendency  of  this  practice  is  to  convert  the  entire  body  of  those 
in  office  into  corrupt  and  supijle  instruments  of  power,  and  to  raise  up  a  host 
of  hungry,  greedy  and  subservient  partisans,  ready  for  every  service,  however 
base  and  corrupt.  Were  a  premium  offered  for  the  best  means  of  extending  to 
the  utmost  tlie  power  of  i)atronage;  to  destroy  tlie  love  of  country,  and  sub- 
stitute a  spirit  of  subserviency  and  man  worship ;  to  encourage  vice  and  to 
discourage  vlrtuOj  and  in  a  ward,  to  prepare  for  the  subversion  of  liberty  and 
the  establishment  of  despotism,  no  scheme  more  perfect  could  be  devised. 
The  disease  is  daily  becoming  more  aggravated  and  dangerous,  and  if  it  be  per-' 
mltted  to  progress  for  a  few  years  longer  with  the  rapidity  with  which  it  has 
of  late  advanced,  it  will  soon  pass  beyond  the  reach  of  remedy.  The  question 
now  is,  not  how,  or  where,  or  with  wliom,  the  danger  originated,  but  how  it  is 
to  be  arrested ;  not  the  cause,  but  the  remedy ;  not  how  our  institutions  and 
liberty  have  been  endangered,' but  how  they  are  to  be  restored."  (Consult,  the 
practice  of  the  administration  under  Andrew  Johnson  as  acting  president  of 
the  United  States.  See  also,  laws  passed  In  1867,  to  remedy  the  evil,  in  Appendix.) 
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duties  of  the  president;  the  powers  heiag  permissive  ;  and 
the  duties  being  mandatory — thus  it  is  the  duty  of  the 
president  to  give  to  congress,  from  time  to  time,  infor- 
mation of  the  state  of  the  union ;  to  receive  embassa- 
dors and  other  public  ministers ;  to  see  that  the  laws  of 
the  United  States  are  faithfully  executed,  and  to  furnish 
every  officer  of  the  nation  with  credentials  of  his  author- 
ity to  act  as  such  officer ;  therefore,  the  constitution 
provides  that  he  sluill  do  these  things.  He  has  power 
to  convene  congress  on  extraordinary  occasions ;  and  to 
adjourn  them  when  the  two  houses  cannot  agree  as  to 
the  time  of  adjournment;  therefore,  the  constitution 
provides  that  he  may  do  these  things.^ 

S  529.  But  whether  the  president  be  required  or  per- 
mitted to  exercise  certain  powers  intrusted  to  the  presir 
dential  office,  he  is  legally  bound  to  act  in  good  faith 
for  the  highest  good  of  the  nation;  and  any  willful 
departure  from  his  line  of  duty  in  the  discharge  of  the 
high  trusts  committed  to  him,  would  subject  him  to 
censure,  and,  if  necessary,  impeachment.  On  extraordi- 
nary occasions  he  may  convene  both  or  either  of  the 
houses  of  congress.  It  is  manifestly  his  duty  to  exercise 
this  power  in  good  faith,  whenever  the  safety  and  wel- 
fare of  the  nation  requires  it ;  and  Although,  according 
to  the  language  of  the  constitution,  it  is  committed  to 
his  discretion  to  determine  what  occasions  shall  require 
the  exercise  of  this  power,  he  is  nevertheless  responsible 
for  the  exercise  of  a  reasonably  sound,  and  a  honafide 
discretion  in  the  premises.  If  he  act  corruptly  either  in 
omitting  to  assemble  congress,  or  in  adjourning  them 
after  they  are  assembled,  he  would  be  liable  to  impeach- 
ment, even  though  in  form,  the  power  is  to  be  exercised 
in  his  discretion.  Thus,  suppose,  under  his  power  to 
adjourn  congress  to  such  a  time  as  he  might  think 
proper,  when  there  is  disagreement  between  the  two 
houses  in  respect  to  the  time  of  adjournment,  he  should 
adjourn  them  beyond  the  time  of  the  annual  session; 
or  should  adjourn  them  on  any  occasion  of  a  temporary 
disagreement,  for  the  purpose  of  getting  rid  of  their 
presence  in  the  administration  of  the  government,  and 
augmenting  his  influence  in  the  same,  there  can  be  no 
doubt,  that  in  so  doing  he  would  be  guilty  of  an  im- 
peachable offense ;   and  the  congress  which  he  should 

1  See  a '  discussion  of  the  constitutional  discrimination  of  tlie  powers  and 
avues  of  the  president,  by  Alfred  Conkling,  published  by  Weare  0.  Little, 
Albany,  1866. 
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thns  corrnptly  attempt  to  prorogue,  would  not  discharge 
its  duty  to  the  people  until  it  had  remained  long  enough 
thereafter  to  impeach,  convict  and  remove  him  from 
office,  and  to  put  a  more  faithful  officer  in  his  place.   ^ 

g  530.  The  president  is  required  to  receive  embas- 
sadors and  other  public  ministers.  Embassadors  and 
public  ministers  are  the  only  accredited  medium  through 
which  political  relations  can  be  maintained  with  foreign 
powers.  Therefore  the  external  administration  of  tlie 
public  authority  is  most  intimately  coniiected  with  the 
creation  and  maintenance  of  these  ministerial  offices. 
The  power  to  receive  embassadors  and  foreign  ministers 
carries  with  it  also  the  incidental  power  to  refuse  to 
receive  them  for  proper  or  just  cause.  The  refusal 
to  receive  a  foreign  minister  should  be  sustained  by 
substantial  reasons  ;  otherwise  it  would  be  deemed  an 
unfriendly  act  toward  the  sovereign  appointing  him, 
and  might  provote  hostilities  unless  accompanied  with 
proper  exi)lanations.  The  grounds  of  refusal  may  be 
personal  to  the  minister  ;  or  to  the  subject  of  the 
embassy ;  or  to  the  attitude  of  his  sovereign  toward 
the  government  refusing  to  receive  him. 

g  531.  By  the  fourth  section  of  the  second  article 
of  the  constitution  of  the  United  States,  the  president, 
vice-president,  and  all  civil  officers  of  the  United  States 
are  liable  to  be  removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors.  The  nature,  object,  and 
policy  of  impeachments  have  already  been  considered.' 
There  renaain  but  these  further  considerations  to  be  dis- 
cussed in  respect  thereto.  First,  what  is  the  authority 
of  the  senate  to  arrest  and  bring  before  them,  as  the 
trying  court,  the  person  of  the  accused;  and,  second, 
Avhat  is  the  effect  of  an  impeachment  by  the  house 
upon  the  official  status  of  the  accused  ?  The  conduct 
of  the  presidential  incumbent  in  the  administration  of 
the  duties  and  powers  of  his  office,  has  been  such 
during  the  years  1865,  1866,  and  1S67,  as,  in  the  minds 
of  a  very  large  and  respectable  class  of  citizens,  to  call 
for  his  impeachment  and  removal  from  office.  It  is 
contended  by  one  class,  that  as  soon  as  the  house  of 
representatives  shall  find  articles  of  impeachment 
against  him,  he  will  be  liable  to  be  arrested  and  to  be 
brought  before  the  bar  of  the  senate  for  trial.  That 
being  arrested,  there  will  be  inability  on  his  part  td  dis- 

1  Ante  §§  Z75  to  282. 
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charge  the  duties  of  his  oflSce ;  and,  therefore,  that  it 
will  be  incumbent  upon  congress  to  declare  what  ofHcer 
shall  act  as  president  nntii  the  disability  be  removed,  or 
a  president  be  elected.  It  is  contended  on  the  other 
hand,  that  the  incumbent  cannot  be  interfered  with 
nutil  after  impeachment  by  the  house  and  conviction  by 
the  senate.  That  during  his  trial  on  the  impeachment, 
he  is  to  be  left  in  the  possession  and  exercise  of  all  the 
powers,  incident  to  the  office  of  president — and  powers 
which  he  is  charged  by  the  house  with  abusing — both 
as  the  executive  head  of  the  nation,  and  as  the  com- 
niauder-in-chief  of  the  army  and  navy  of  the  United 
States.  That  however  dangerous  it  may  be  to  leave  in 
the  hands  of  the  individual  incumbent,  such  powers 
during  his  trial,  it  is  the  fault  of  the  constitution  and 
inust  be  submitted  to  by  the  nation. 

,§  532.  By  the  constitution  of  the  United  States  the 
house  of  representatives,  as  a  department  of  the  gov-; 
cru'ment,  has  the  sole  power  of  impeachment  ;^  and  the, 
senate  has  the  sole  power  to  try  all  impeachments  ;'^  and 
congcess  has  power  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  such 
powers.-'  The  constitution,  not  having  determined  the 
manner  ia  which  the  accused  shall  be  brought  before  the 
bar  of  the  senate  for  trial,  or  the  manner  in  which 
the  trial  shall  be  conducted,  has  left  it  to  Congress  to 
provide  by  law  for  the  same.  Congress  can  determine 
by  law  Avhether  the  i)residential  incumbent  shall  be 
arrested  on  impeachment  by  the  house,  and  whether, 
on  being  arrested,  he  shall  be  deemed  to  be  unable  to 
discharge  the  powers  and  duties  of  his  said  office.  The 
constitution  has  wisely  left  the  question  of  inability  to 
discharge  the  powers  and  duties  of  any  given  office, 
to  be  defined  by  the  people  of  the  nation,  through  their 
representatives  in  congress,  that  is,  to  be  defined  by 
law.  What  shall  amount  to  a  disqualification'  to  dis- 
charge the  high  trusts  of  the  presidential  office,  could 
with  safety  be  committed  to  no  other  department  of  the 
government ;  for  there  is  no  other  department  so  imme- 
diately from  the  people,  and  so  directly  responsible  to 
them.  There  is  no  other  department  in  which  the 
sovereignty  of  the  nation  is  so  potentially  and  per- 
petually present  as  in  the  congress  of  the  United 
States.  There  may  be  many  causes  of  inability  in.  the 
presidential  incumbent  ;    such   as,   fickness,   insanity, 

1  Art.  1,  §  2,  el.  5.     »  Art.  1,  §  3,  ol.  6.     ■>  Art.  1,  6  8,  cL  18. 
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doubtful  loyalty,  and  the  like.  Who  except  Congress, 
as  the  la\V-making  power,  can  determine  the  nature  and 
extent  of  such  inability  ?  The  constitution  contem- 
plates that  this  inability  may  be  of  a  temporary  dura- 
tion only,  and  may  be  ren)oved ;  or  it  may  be  permanent, 
continuing  until  the  election  of  a  successor.  Thus, 
congress  may,  by  law,  provide  for  the  case  of  removal, 
death,  resignation,  or  inability,  both  of  the  jiresident 
and  vice-president,  declaring  what  officer  shall  act  accord- 
ingly until  the  disability  be  removed,  or  a  president  shall 
be  elected^ 

S  533.  The  provisions  of  the  constitution  upon  this 
subject  are  plainly  these  :  The ,  president  may  be 
impeached  by  the  house,  and  tried  by  the  senate ;  and 
congress  may  provide  by  law.  for  the  manner  in  which 
he  shall  be  arraigned  and  tried  before  the  bar  of  the 
senate.  If  in  the  opinion  of  congress  the  presidential 
incumbent  is  disqualified  from  properly  discharging  the 
duties  of  the  presidential  office  while  on  trial  before 
tile  senate,  it  can  provide  by  law  for  such  inability  by 
declaring  what  officer  shall'  act  as  president  until  such 
disability  be  removed,  or  a  successor  be  elected.  There 
can  be  no  legal  inability  on  the  part  of  the  president  to 
discharge  the  duties  of  his  office,  except  such  as  con- 
gress shall  determine  by  law,  and  what  shall  amount  to 
such  constitutional  inability  necessarily  rests  in  the 
judgment  and  discretion  of  congress.  Their  decision 
and  action  in  the  premises  is  conclusive  ;  and  there  is 
no  appeal  therefrom  but  to  the  people.  The  constitu- 
tion provides  that  in  case  of  disability,  etc.,  congress 
may  provide  for  the  administration  of  the  presidential 
powers  and  duties,  and  has  not  provided  what  shall  be 
deemed  to  amount  to  such  disability  ;  but  has  given  to 
no  other  deiiartment  than  congress  any  powers  in  rela- 
tion to  the  subject.  The  whole  subject  is  by  the 
constitution  committed  to  congressional  discretion,  and 
congress  has  full  power  to  declare  by  law,  what  shall 
amoipit  to  disqualification,  and  who  shall  administer 
during  the  continuance  of  such  inability,  etc. 

,§  534.  It  has  been  contended  by  some  that  the  fourth 
section  of  the  second  article  of  the  constitution,  should 
be  understood  to  read  that  the  president,  vice-president 
and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for  treason,  bribery  andother 
high  crimes  and  misdemeanors ;  as  well  as  for  couvic- 

'  Ji.rt.  2,  §  1,  ol.  C. 


356  GOVERNMENT. 

tion  of  the  same.  But  such,  evidently,  is  not  the  legal 
import  of  that  section.  An  officer  is  not  to  be  presumed 
to  be  guilty  of  the  offense  for  which  he  stands  impeached, 
until  he  is  found  guilty,  after  a  full  trial  before  the  trying 
court.  He  had  no  opportunity  of  appearing  or  being 
heard  before  the  house.  His  accusers  were  alone  heard 
there.  Therefore,  it  cannot  be  supposed  that  the  people 
intended  to  authorize  the  final  removal  from  office  of 
one,  who  was  merely  accused  of  a"  high  offense,  without 
giving  him  an  opportunity  of  being  heard  in  his  own 
defense.  It  cannot  be  doubted,  that,  under  this  provi- 
sion of  the  constitution,  the  officer  must  be  convicted  as 
well  as  impeached  before  he  can  be  permanently  removed 
from  his  office.  But  while  the  incumbent  cannot  be 
removed  until  convicted,  he  may  be,  under  a  temporary 
inability  created  or  declared  by  law  to  discharge  the 
powers  and  duties  of  the  presidential  officer  during  his 
trial  before  the  bar  of  the  senate.  It  is  not  only  within 
the  province,  but  it  is  likewise  the  duty,  of  congress  to 
provide  by  law  for  the  discharge  of  the  presidential 
power  and  duties  during  the  occurrence  of  such  a  possi- 
ble event. 


OHAPTER  XVII. 

OP  THE  JUDICIAL  POWEES. 

§  535.  By  the  express  provisions  of  the  constitution 
of  the  United  States,  the  judicial  authority  of  the  nation 
is  vested  in  one  supreme  court,  and  iu  such  inferior 
courts  as  congress  shall  establish.^  The  scope  of  this 
I)rovisiou  in  its  administrative  effect  upon  the  nation, 
depends  upon  a  just  definition  of  the  term  "judicial 
power."  As  used  in  the  constitution  of  the  United 
States,  it  is  to  have  only  its  technical  signification, 
distinguishing  it  from  the  legislative  and  executive 
departments  of  the  government.  As  a  judicial  power, 
its  whole  province  is  to  be  found,  in  ascertaining  and 
applying  the  law  according  to  the  intent  and  purpose 
for  which  it  was  made.  The  law  being  a  rule  of  civil 
conduct  prescribed  by  the  legislative  will  of  the  nation, 
it  becomes  the  duty  of  the  judiciary  to  ascertain  that 
will  as  applicable  to  the  case  properly  before  the  court, 
and  to  declare  the  requirements  of  the  law  therein,  by 

'  Art.  3,  i  1,  of  the  Const.  U.  S. 
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its  order,  judgment  or  decree.  Thus,  it  is  the  province 
of  the  legislature,  as  the  term  implies,  to  give  to  society 
or  to  the  members  thereof,  the  laws  by  which  they  are 
required  to  regulate  their  civil  conduct.  It  is  the  prov- 
ince of  the  judiciary  to  ascertain  that  legislative  intent, 
and  by  appropriate  orders,  judgments  or  decrees,  to 
apply  the  law  according  to  such  ascertained  purpose 
and  effect.  The  maxim,  jus  dicere,  nonjus  dare,  express 
Avith  forcible  brevity,  the  province  of  the  judge.  The 
function  of  the  judge  only  begins  where  that  of  the 
legislator  ends.  He  has  no  mission  to  perform  where 
there  is  no  law  to  be  interpreted  and  applied.  Until 
the  legislator  has  spoken,  and  there  is  action  or  pro- 
posed action  on  the  part  of  the  subject,  the  judicial 
power  must  remain  dormant.  JS'ot  so  Avith  the  legisla- 
tive department.  It  is  required  to  precede  every  other. 
It  is  necessarily  rooted  and  grounded  in  ever-present 
sovereignty;  not  only  pi-oviding  for  its  own  orderly 
existence  and  action,  but  for  the  orderly  existence  and 
action  of  every  other  department.  Under  the  consti- 
tution of  the  United  States,  it  is  intrusted  with  the 
creation  and  organization  of  the  national  courts.  It 
can  construct  and  reconstruct  them  at  pleasure.  It  can, 
by  law,  prescribe  the  rules  by  which  the  judges  are  to 
be  governed  in  the  administration  of  justice.  It,  can 
determine  what  shall  be  the  qualifications  of  the  judges, 
and  for  what  causes  they  may  be  removed  by  impeach- 
ment. 

g  536.  But  the  legislative,  executive  and  judicial 
departments  of  the  general  government  are  created  by 
the  constitution  of  the  United  States ;  which,  in  all  that 
it  directs  in  respect  to  each,  is  the  supreme  law ;  and 
each  department  in  its  administration,  is  limited  to  the 
authority  conferred  by  that  instrument.  That  is, 
the  legislative  department  can  exercise  its  powers  only 
in  respect  to  such  subjects,  as  by  the  terms  of  the  cbn- 
stitutiou,  are  committed  to  its  jurisdiction ;  and  to  the 
making  of  such  laws  as  are  necessary  and  proper  for 
carrying  into  effect  the  will  of  the  nation  as  expressed 
or  implied  in  that  instrument.  In  enacting  laws,  con- 
gress roust  keep  within  the  range  of  subjects  committed 
to  its  jurisdiction  ;  and  must  authorize  or  require  noth- 
ing to  be  done  which  will  conflict  with  any  of  the 
positive  provisions  of  the  constitution.  But  keeping 
within  these  limitations  and  restrictions,  congress  can 
exercise  the  legislative  discretion  of  the  nation;  and 
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the  judiciary  are  bound  to  interpret  and  apply,  in  good 
taitli,  the  laws  enacted  by  congress,  according  to  Mi© 
ascertained  legislative  intent  ^thereof.  Thus,  while 
the  judicial  powers  of  the  government  are  distinct  from, 
and  independent  of,  the  legislative  and  executive  depart- 
ments, they  can  be  exercised  only  in  accordance  with 
rules  prescribed  by  law,  for  the  ascertainment  and 
application  of  the  legislative  will  of  the  nation  to  affairs 
snbject  to  its  general  jurisdiction. 

S  537.  The  judges  of  the  supreme  find  inferior  conrts 
are  nominated,  and  with  the  advice  and  consent  of  the 
senate,  ai)pointed  by  the  president  of  the  United  States; 
and  they  hold  their  ottices  during  good  behavior.' 
During  the  continua)»ce  of  the  office  to  which  they 
are  appointed,  they  cannot  be  removed  except  upon 
impeachment  and  conviction  of  high  crimes  and  misde- 
meanors. The  object  of  this  provision  is  to  secure  to 
the  court  that  independence  so  essential  to  a  just  and 
faithful  discharge  of  judicial  duties.  In  many  cases  their 
jurisdiction  is  ascertained  and  secured  by  the  constitu- 
tion itself,  in  which  respect  the  judicial  powers  are  co- 
ordinate with  the  legislative.  But  in  all  other  cases, 
their  jurisdiction  is  fixed  by  law,  which  necessaril.y  sub- 
ordinates them  in  their  jurisdiction  to  the  legislative 
Avill.  It  has  been  questioned  whether,  after  the  courts 
have  been  organized  by  law,  and  the  judges  have  been 
appointed  and  their  salai'ies  have  been  fixed,  congress 
has  the  constitutional  authority  to  repeal  or  modify  the 
law  in  such  a  manner  as  to  work  a  removal  of  a  judge 
from  office.  In  1801,  congress  passed  an  act  reorgan- 
izing the  judiciary  and  authorizing  the  appointment 
of  sixteen  new  judges  with  suitable  salaries,  to  hold 
the  circuit  courts  of  the  United  States  in  the  dififer- 
ent  circuits  created  by  the  act.^  Under  this  act  the 
circuit  judges  were  appointed  and  performed  their 
duties  until  the  next  year,  when  the  courts  estab- 
lished by  the  act  were  abolished,  without  making  any 
provisioii  for  paying  their  salaries  or  continuing  their 
offices.^  It  was  contended  by  some  that  inasmuch  as 
such  act  abolishing  these  courts,  in  effect  removed  these 
judges  from  ofiSce,  that  it  was  in  violation  of  the  consti- 
tution which  provides,  that  they  shall  hold  their  office 
during  good  behavior.  Judge  Stoky  was  of  the  opinion 
that  such  act  could  not  be  reconciled  with  the  terms  or 

I  Art.  2,  §  2,  ol.  2  of  Const.  U.  S. ;  and  Art.  3,  §  1,  of  same. 
5  Act  of  1801,  eh.  75. 
»  Act  onS02,  oh.  8. 
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theiiiteut  of  the  constitution.*  But  with  due  respect  to  the 
opinion  of  the  learned  author,  it  is  not  conceivable  that 
tlie  franiers  of  the  constitution  intended  to  impose  upon 
the  nation  a  constitutior.al  obligation  to  maiutain  for- 
evei-  an  imperfect  or  defective  organization  of  the  inferior 
court,  lest,  perchance,  they  should  disturb  the  official 
life  of  a  judicial  incumbent.  It  is  a  well-settled  prin- 
ciple, that  the  incumbent  of  an  ofSce  for  life  or  for 
years,  has  no  vested  right  or  interest  in  the  office,  or  in 
his  prospective  salary.  He  administers  for  the  public, 
not  for  himself,  and,  in  the  absence  of  any  constitutional 
inhil)iti(m,  the  office  may  be  abolished  at  any  time,  with- 
out consulting  the  wislies  or  personal  interest  of  the 
incumbent.  By  abolishing  the  office,  the  incumbent  is 
not  removed,  but  his  official  life  ceases  with  the  cessa- 
tion of  the  olBce. 

2  538.  It  cannot  be  doubted  that  it  was  the  design  of 
the  authors  of  the  constitution  to  coaimit  to  congress 
the  organization  and  supervision  of  the  national  courts 
in  every  res[)ect  not  fixed  and  settled  by  the  constitu- 
tion itself.  The  constitution  provides  that  there  shall 
be  one  supreme  court  and  snch  inferior  courts  as  con- 
gress may  from  time  to  time  ordain  and  establish.'^  It 
also  provides  for  the  original  and  appellate  jurisdiction 
of  the  supreme  court  in  certain  cases;  and  for  the  ap- 
pointment of  the  judges ;  and  the  tenure  of  their  office, 
etc.  But  it  leaves  the  organization  of  these  courts,  the 
number  of  judges,  and  the  rules  by  which'  they  are  to  be 
governed,  to  the  discretion  of  congress ;  and  without 
the  exercise  of  which  the  courts  themselves  could  have 
no  existence.  Everything  pertaining  to  the  organiza- 
tion, and  the  practical  workings  of  these  courts,  is  com- 
mitted necessarily,  to  the  legislative  discretion.' 

§  539.  The  legal  rights  of  individuals  cannot  be  i)ro- 
tected  and  enforced  by  government  except  through  the 

'  Com.  on  Const,  g  1633. 

'  Judges  of  inferior  oourtB  do  not  include  Judges  of  the  courts  appointed  In 
the  territories  of  the  United  States  under  the  authority  given  to.congress  to 
regulate  the  territories  of  the  United  States.  Such  are  legislative  courts 
created  in  virtue  of  the  general  sovereignty  wlilch  exists  in  the  general  gov- 
ernment over  the  national  territories.  (1  Peter's  S..C.Bep.,  511-546:  Story's 
Com.  on  Const.,  ?  1636.)  v ,  ,  i, 

•1  In  a  recent  case  (fix  parte;  in  matter  of  A.  H.  Garland,  of  Arkansas,  peti- 
tioner; and  also  expatie;  In  matter  of  R.  H.  Marr,  of  Louisiana,  petitioner,)  on 
motion  in  the  supreme  court  for  leave  to  practice  as  attorneys,  etc.,  without 
tailing  the  test  oath  prescribed  by  congress,  as  an  essential  part  of  the  qualifl- 
cation  of  an  attorney  to  be  entitled  to  practice  in  such  court  a  majority  of  the 
Judges  held  that  the  act  of  congress  prescribing  such  test  oath,  was  unconsti- 
tutional.! It  is  an  anomalous  decision;  one  which  cannot  stand  the  test 
of  legal  criticism,  and  will  not  be  liiiely  to  be  recognized  as  law.  (See  the  dis- 
sentmg  opinion  of  Mr.  Justice  Milleh,  ooncurrecl  in  by  Chief  Justice  Chase, 
and  Justices  Swayne  and  Davis,  published  In  the  Western  Jurist  for  April. 
1867.    See  appendix,  p.      .) 

1  Dec.  Term,  ISGC,  not  reported. 
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intervention  of  the  judiciary  to  interpret  and  apply  the 
laws  for  snch  purpose.  In  matters  of  internal  adminis 
tration  the  executive  cannot  act  in  the  execution  of  the 
law,  except  in  pursuance  of  the  order,  judgment,  or 
decree  of  the  courts.  In  all  questions  directly  attecting 
the  vested  or  natural  rights  of  individuals,  the  action  of 
the  judiciary  necessarily  pnecedes  that  of  the  executive, 
for  the  purpose  of  ascertaining  the  law,  and  directing 
its  application  to  the  purpose  intended.  But  in  respect 
to  questions  affecting  the  political  rights  of  political 
states  or  communities,  the  judiciary  cannot  properly 
interfere.  Whether  the  inhabitants  of  a  territory  shall 
be  incorporated  into  a  political  state ;  and  upon  what 
conditions  ;  and  subject  to  what  restrictions ;  are  ques- 
tions of  legislative  discretion,  which  the  judiciary  can- 
not review.  It  is  the  same  generally,  with 'all  questions 
committed  to  the  discretion  of  congress,  which  do  not 
directly  affect  the  natural  or  vested  rights  of  the  citizen.' 
S  540.  The  judicial  power  of  the  United  States  ex- 
tends to  all  Cases,  in  law  or  equity,  arising  under  the 
constitution  and  laws  of  the  United  States,  and  treaties 
made  under  their  authority;  to  all  cases  affecting  embas- 
sadors, other  public  ministers  and  consuls  ;  to  all  cases 
of  admiralty  and  maritime  jurisdiction ;  to  controversies 
to  which  the  United  States  shall  be  a  party  ;  to  contro- 
versies between  two  or  more  states ;  between  a  state 
and  citizens  of  another  state;  between  citizens  of  dif- 
ferent states ;  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  from  different  states;  and 
between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects.^  By  the  eleventh  amendment 
to  the  constitution  it  is  provided,  however,  "  that  the 
judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United  States  by  citi- 
zens of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state."  ^  As  the  judiciar  power  of  the  United 
States  extends  only  to  cases  arising  binder  the  constitu- 
tion and  laws  of  the  United  States,  etc.,  it  is  first  neces- 
sary to  consider  what  constitutes  a  case,  within  the 
meaning  of  this  clause.    To  constitute  a  case,  there 

1  See  the  recent  discussions  before  the  supreme  court  on  the  application  of 
Georgia  for  a  writ  of  injunction  against  Stanton,  Grant  and  Pope,  to  prevent 
the  enforcement  Of  the  reconstruction  act  of  1867,  and  which  was  denied.  Dy  the 
court. 

2  Art.  3,  §  2,  cl.  1,  Const.  U.  S.  ,,  „        ,„     „, ' 

3  See  Story's  Com.  on  Const.,,?  16S5;  JPowlerv.  lAndsei/,  3  BbII.  Rep.,  411:  slate 
yew  Tcn-k  v.  ConmclieiMt,  i  Id.,  1,  3,6;  UnUed  States  Y.  Peters,  5  Granch,  115, 139; 
OiSoiTV  V.  .BanSi  0/  ZTHaea /Sicrtes,  9  WTieat.  Bep.,  846. 
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must  be  the  proper  parties,  having  rights  to  be  adjudi- 
cated: or,  at  least,  capable  of  having  rights  to  be 
adjudicated,  arising  in  the  manner,  or  between  the  par- 
ties, prescribed  in  the  constitution.  And  since  there 
can  be  no  case  for  the  exercise  of  judicial  power  by 
the  national  judiciary,  where  the  proper  parties  do  not 
exist;  and  since  there  can  be  no  proper  party  to  an 
action  or  suit,  where  the  legal  or  equitable  rights  of  a 
legal  person  have  not  been,  or  are  not  thteatened  to  be, 
invaded,  the  principles  involved  in  a  case  for  the  exer- 
cise of  judicial  power  by  the  national  judiciary  are  easy 
to  be  ascertained  and  applied.^ 

S  541.  In  plain  language,  a  case  is  an  action  or  suit, 
in  law  or  equity,  instituted  according  to  the  regular 
course  of  judicial  proceedings.^  As  such,  there  must  be 
the  proper  parties  to  the  action  or  suit ;  that  is,  there 
must  be  before  the  court  a  legal  person  as  a  party, 
whose  rights  are  to  be  protected  or  vindicated.  Any 
person  may  be  such  a  party  whose  legal  rights,  arising 
under  the  constitution,  or  laws  of  the  United  States,  or 
treaties  made  in  pursuance  thereof,  have  been  wrong- 
fully invaded  or  withheld  by  a  person  legally  responsible 
for  such  wrongful  conduct.  So  also  may  a  person  be  a 
party  and  bring  his  case  before  the  national  judiciary, 
Avhere  his  protection,  or  the  enforcement  of  his  rights, 
affect  embassadors,  other  public  ministers  or  consuls ;  or 
where  they  constitute  a  case  for  admiralty  and  maritime 
jurisdiction,  by  arising  upon  the  high  seas,  which  are 
the  joint  property  of  nations,  whose  rights  "and  privi- 
leges relative  thereto,  are  regulated  by  the  law  of 
nations  and  treaties.'  Beyond  these  cases,  the  consti- 
tution has  declared  who  only  can  be  parties  to  suits 
before  these  national  tribunals.  But  these  parties  must 
be  persons  whose  legal  or  equitable  rights  have  been 
withheld,  or  have  been  invaded ;  or  are  in  such  immi- 
nent danger  as  to  call  for  the  protective  remedies  admin- 
istered in  equity. 

1  "It  is  clear  that  the  judicial  department  Is  authorized  to  exercise  Jurisdic- 
tion to  the  full  extent  of  the  constitution,  laws  and  treaties  of  the  United 
States,  whenever  any  question  respecting  them  shall  assume  such  a  form  that 
the  Judicial  power  is  capable  of  acting  upon  it.  When  It  has  assumed  sucli  a 
form,  it  has  {hen  become  a  case ;  and  then,  and  not  till  then,  the  Judicial  power 
attaches  to  it.  A  case.  In  the  sense  of  the  constitution,  arises  wnen  some  sub- 
ject touching  the  constitution,  laws  or  treaties  of  the  United  States,  is  submitted 
to  the  courts  by  a  party  who  asserts  his  rights  in  the  form  prescribed  by  law." 
(Story  on  Const.,  §16i6,  and  notes.)  "A  case  Is  a  controversy  between  parties, 
which  has  taken  a  shape  for  Judicial  decision."  (Marsh.  Speech,  5  Wheat.  Rep., 
app.,  16;  see  also  Osbom  v.  The  Bank  of  the  United  States,  9  Wheat.  Rep.  819.) 

2  Story  on  Const.,  J 1646. 

s  Chisholm  V.  The  State  of  Georgia,  2  Dall.  Rep,,  419,  475;  2  Pet.  Cond.  Rep., 
635,  671. 
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S  542.  Oases  arising  under  the  constitution  are  distin 
gnished  from  those  arising  under  the  laws  of  the  United 
States  in  this :  The  constitution  of  the  United  States 
confers  certain  powers,  grants  certain  privileges,  and 
secures  to  citizens  protection  in  the  enjoyment  of  certain 
rights,  independent  of  any  particular  statutory  enact- 
ment. Therefore, ,  cases  may  arise  under  such  powers, 
l)rivi!eges,  and  rights:  as  if  a  citizen  of  one  state' 
should  be  denied  the  jmvileges  of  a  citizen  in  anotlier 
state;  or  if  a  state  should  attempt  to  make  paper 
money  a  legal  tender  for  the  payment  of  debts ;  or  if  a 
person  charged  with  a  crime  against  the  United  States, 
should  be  denied  the  right  of  trial  by  jury  ;  or  if  a  sol- 
dier in  time  of  peace,  should  be  quartered  in  any  house 
without  the  consent  of  the  owner  thereof;  for  an  injury 
such  as  these,  there  would  be  a  case  atisiug  under  the 
constitution.  On  the  other  hand,  cases  arising  under 
tlie  laws  of  the  United  States  are  such  as  grow  out  of 
the  legislation  of  congress  within  the  scope  of  their  con- 
stitutional authority,  whether  they  constitute  the  right, 
the  privilege,  the  claim,  protection  or  defense  of  the 
l)arty  by  whom  they  are  asserted.  Wherever  in  u  judi- 
cial proceeding  any  questions  arise  touching  the  validity 
of  a  treaty,  or  statute,  or  authority  exercised  under  the 
United  States,  or  touching  the  construction  of  any  clause 
of  the  constitution,  or  of  any  statute,  or  of  any  treaty  of 
the  United  States,  or  touching  tlie  validity  of  any 
statute  or  authority  exercised  under  any  state  on  the 
ground  of  any  repugnancy  to  the  constitution,  laws,  or 
treaties  of  the  United  States,  it  has  been  invariably  held 
to  be  a  case  to  Avhich  the  judicial  power  of  the  United 
States  extends.'  A  case  in  law  or  equity  consists  of  the 
right  of  the  one  party  as  well  as  of  the  other,  and  may 
be  said  to  arise  under  the  constitution  or  a  law,  or  a 
treaty  of  the  United  States  whenever  its  correct  decision 
depends  on  the  construction  of  either.^ 

g  543.  The  reasons  why  the  constitution  conferred  the 
jurisdiction  contained  in  article  three,  section  two,  is 

1  See  Marbwrffv. Madison,  1  Cranch.,  137, 173, 174:  Story's  Com.  on  Const.,  ?  1617; 
Martin  V.  Hunter,  1  Wheat.  Rep.,  304;  Cohens  v.  Vii-ginia,  6  Wheat.  Rep ,  264;  see 
also  0  Wheat.  Rep.,  pp.  1  and  738. 

2  See  Judiciary  act  of  1789,  ch.  20,  J  25 ;  see  Story's  Cora.,  supra,  §  1648. 

The  judicial  power  of  the  federal  government  extends  to  all  cases  in  law  and 
equity  arising  under  the  constitution.  Now  the  powers  granted  to  the  federal 
government,  or  prohibited  to  the  states,  being  all  enumerated,  the  cases  aris- 
ing under  the  constitution  can  only  be  such  as  arise  out  of  some  enumerated 
power  delegated  to  tlie  federal  government,  or  prohibited  to  thoseof  the  several 
states.  These  general  wo'-ds  Include  what  is  compreliended  In  the  next  clause, 
namely,  cases  arising  under  the  laws  of  the  United  States,  etc.  (See  1  Tuck.  Bl. 
Com.  App.i'418;  see  discussion' of  these  questions  by  Raw-le  on  .the  Cowst., 
ch.  28.) 
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forcibly  expressed  by  Chief  Justice  Jat^  as  follows: 
"  It  may  be  asked  what  is  the  precise  sense  and  latitude 
in  which  the  words  '  to  establish  justice,'  as  here  used, 
are  to  be  understood  ?  The  answer  to  this  question  will 
result  from  the  provisions  made  in  the  constitution  on 
this  head.  They  are  specified  in  the  second  section  of 
the  third  article,  where  it  is  ordained  that  the  judicial 
power  of  the  United  States  shall  extend  to  ten  descrip- 
tion of  cases,  namely:  1.  To  all  cases  arising  under 
this  constitution  ;  because  the  meaning,  construction 
arid  operation  of  a  compact  ought  always  to  be  ascer- 
tained by  all  the  parties,  not  by  authority  derived 
only  from  one  of  them.  2.  To  all  cases  arising  under 
the  laws  of  the  United  States;  because,  as  such  laws, 
constitutionally  made,  are  obligatory  on  each  state,  the 
measure  of  obligation  and  obedience  ought  not  to  be 
decided  and  fixed  by  the  party  from  whom  they  are 
due;  but  by  a  tribunal  deriving  authority  from  both 
parties.  3.  To  all  cases  arising  under  treaties  made  by 
their  authority ;  because,  as  treaties  are  compacts  made 
by,  and  obligatory  on,  the  whole  nation,  their  operation 
ought  not  to  be  affected  or  regulated  by  local  laws,  or 
courts  of  a  part  of  the  nation.  4.  To  all  cases  affecting 
embassadors,  or  other  public  ministers  and  consuls ; 
because,  as  these  officers  are  of  foreign  nations,  whom 
this  nation  are  bound  to  protect,  and  treat  according  to 
the  laws  of  nations,  cases  affecting  them  ought  only" 
to  be  cognizable  by  national  authority.  5.  To  all  cases 
of  admiralty  and  maritime  jurisdiction;  because,  as  the 
seas  are  the  joint  property  of  nations,  whose  rights  and 
privileges  relative  thereto  are  regulated  by  the  law  of 
nations  and  treaties,  such  cases  necessarily  belong  to 
national  jurisdiction.  6.  To  controversies  to  which  the 
United  States  shall  be  a  party ;  because,  in  'cases  in 
which  the  whole  people  are  interested  it  would  jiot  be 
equal  or  wise  to  let  any  one  state  decide  and  measure  out 
the  justice  due  to  others.  7.  To  controversies  between 
two  or  more  states ;  because  domestic  tranqtiillity  requires 
that  the  contentions  of  states  should  be  peaceably  ter- 
minated by  a  common  judicatory ;  and  because,  in  a 
free  country  justice  ought  not  to  depend  on  the  will  of 
either  of  the  litigants.  8.  To  controversies  between  a 
state  and  citizens  of  another  state;  because,  in  case 
a  state  —  that  is,  all  the  citizens  of  it  —  has  demands 
against  some  citizens  of  another  state,  it  is  better  that 

1  ChuJwlm  V.  Tlte  Slate  of  Georgia,  2  Call.  Bep.,  419, 475. 
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sbe  should  prosecute  their  demands  in  a  national  court, 
than  in  a  court  of  the  state  to  which  those  citizens 
belong;  the  danger  of  irritation  and  criminations,  arising 
from  apprehensions  and  suspicions  of  partiality,  being 
thereby  obviated;  because,  in  cases  where  some  citizens 
of  one  state  have  demands  against  all  the  citizens  of 
anotber  state,  the  cause  of  liberty  and  the  rights  of  men 
forbid  that  the  latter  should  be  the  sole  judges  of  the 
justice  due  to  the  former;  and  true  republican  govern- 
ment requires  that  free  and  equal  citizens  should  have 
free,  fair  and  equal  justice.  9.  To  controversies  between 
citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states;  because,  as  the  rights  of  the  two 
states  to  grant  the  land  are  drawn  into  question,  neither 
of  the  two  states  ought  to  decide  the  controversy. 
10.  To  controversies  between  a  state  or  the  citizens 
thereof,  and  foreign  states  or  citizens  or  subjects; 
because,  as  every  nation  is  fesponsible  for  the  conduct 
of  its  citizens  toward  other  nations,  all  questions "touch^ 
ing  the  justice  due  to  foreign  nations  or  people  ougiit 
to  be  ascertained  by,  and  depend  on  national  authority.'" 

§  544.  Oases  may  arise  under  the  laws  of  the  United 
States  by  implication,  which  may  be  brought  before  the 
national  judiciary  for  redress.'  If  an  officer  is'  ordered 
to  arrest  an  individual,  and  he  does  so  by  the  legal 
authority  of  the  nation,  the  law  implies  that  he  shall 
be  protected  in  obeying  such  authority.  It  is  no 
unusual  thing  for  an  act  of  congress  to  imply,  without 
expressing,  such  exemption  from  state  control.  Col- 
lectors of  revenue,  carriers  of  the  mails,  operators  in 
the  mint  establishment,  and  other  national  institutions 
of  a  public  nature,  are  examples ;  and. although  there 
is  no  provision  of  congress  expressly  protecting  them, 
such  protection  is  necessarily  incidental  to  the  office, 
and  is  implied  in  the  acts  creating  it.'' 

§  545.  The  judicial  power  extends  to  all  cases  in  law 
and  equity.  "  There  is  hardly  a  subject  of  litigation 
between    individuals    which    may  not   involve   those 

■  I  Mr.  Madison  says  that  cases  arising  under  the  constitution  in  the  sense  of 
the  above  clause,  are  of  two  descriptions.  One  of  them  comprehends  the  oases 
growing  out  of  the  restrictions  on  the  legislative  power  of  the  states,  such  as 
emitting  blUs  of  credit,  malting  anything  hut  gold  and  silver  a  tender  in  pay- 
ment of  dehts.  Should  this  prohibition  be  violated,  and  a  suit  between 
citizens  of  the  same  state  be  the  consequence,  this  would  toe  a  ease  arising 
under  the  constitution  before  the  judicial  power  of  the  United  States.  A 
second  description  comprehends  suits  between  citizens  and  foreigners,  or 
citizens  of  different  states,  to  be  decided  according  to  the  state  or  foreign  laws, 
but  submitted  by  the  constitution  to  the  judicial  power  of  the  United  States. 
Virginia  Resolutions  and  Report,  January,  1800,  p.  28.  „  „„ 

3  See  Story's  Com.  on  Const.,  a  1656 ;  Osbom  -v.  Sank  of  United  States,  9  Wheat. 
Eep.,  846,  863,  866. 
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ingredients  of  fraud,  accident,  trust,  or  hardship,  -whicli 
would  render  the  matter  an  object  of  equitable  rather 
than  legal  jurisdiction,  as  the  distinction  is  established 
in  several  of  the  states.  It  is  the  peculiar  province  of 
a  court  of  equity  to  relieve  against  what  are  called  hard 
bargains.  These  are  contracts  in  which,  though  there 
may  have  been  no  direct  fraud  or  deceit  sufficient  to 
invalidate  them  in  a  court  of  law,  yet  tliere  may  have 
been  some  undue  and  unconscionable  advantage  taken 
of  the  necessities  or  misfortunes  of  one  of  the  parties 
which  a  court  of  equity  would  not  tolerate.  In  such 
cases,  where  foreigners  were  concerned  on  either  side, 
it  would  be  impossible  for  the  federal  judicatures  to  do 
justice  without  equitslble  as  well  as  legal  jurisdiction. 
This  reasoning  may  not  be  so  palpable  in  those  states 
where  the  formal  and  technical  distinction  between  law 
and  equity  is  not  maintained,  as  in  this  stsite,  AVherd  it 
is  exemplified  by  every  day's  practice.^ 

g  546.  The  supreme  court  has  original  jurisdiction  in 
all  cases  affecting  embassadors,  other  public  ministers 
and  consuls,  and  those  cases  in  which  a  state  is  a  party. 
Such  cases  can  only  be  brought  in  the  supreme  court 
of  the  United  States.  But  all  other  cases  of  which  the 
national  judiciary  can  take  cognizance,  may,  under 
the  regulations  of  congress  to  that  effect,  be  commenced 
in  the  subordinate  or  inferior  courts  of  the  United 
States.  The  supreme  court  is  to  have  appellate  juris- 
diction both  of  the  law  and  fact  in  all  such  cases, 
except  where,  under  the  regulations  of  congress,  it  is 
otherwise  provided.^  The  essential  element  of  an  appel- 
late jurisdiction  is  the  right  to  revise  and  correct  the 
proceedings  in  a  cause  already  instituted,  and  does  not 
create  the  cause.^  It  necessarily  implies  that  the 
subject-matter  has  already  been  instituted  in,  and  acted 
upon  by,  some  other  court  whose  judgment  or  proceed- 
ings are  to  be  revised.  This  appellate  jurisdiction  may 
be  exercised  in  a  variety  of  forms,  as  the  legislature 
may  prescribe.  The  most  usual  modes  are  by  writs  of 
error  and  by  appeal.  A  writ  of  error  is  a  common  law 
process  to  remove  the  record  of  the  inferior  court  into 
the  superior  or  appellate  court  for  a  re-examination  of 
the  law  only.   An  appeal  is  a  process  of  civil  law  origin, 

1  Alexander  Hamiltou  In  the  Federalist!  No.  80,  p.  447. 
s  Art  3,  a  2',  ol.  2.    Story's  Uom.  on  Const.,  §?  1763-1768. 
3  Story's  Com.on  Const.,  J 1761;  1  Or.  175.;  2  Pet.,  449. 


366  GOVERNMENT. 

■which  brings  np  the  whole  case,  subjecting  the  fact  as 
■well  as  the  law  to  a  iie-examinatiou  and  re-trial.^ 

S  547.  By  the  language,  "the  supreme  court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,'^  is 
not  meant  that  the  supreme  court  may  ou  appeal  review 
the  decisions  of  a  jury  in  mere  matters  of  fact,  and  thus 
in  effect  destroy  the  validity  of  their  verdict ;  but  that 
in  cases  of  equity  and  admiralty  jurisdiction  the  supreme 
court  may  review  the  facts  as  well  as  the  law.^  The 
appellate  jurisdiction  of  the  supreme  court  extends  to 
all  cases  determinable  iu  the  different  modes ;  some  in 
the  course  of  the  common  law,  and  some  otherwise. 
In  reviewng  those  which  are  determinable  according  to 
the  course  of  the  common  law,  the  court  will  review 
only  questions  of  law ;  while  in  reviewing  equity  and 
admiralty  cases,  are-examination  of  the  facts  is  according 
to  \isage.  If  any  doubt  remains  as  to  this  construction 
the  following  amendment  of  the  constitution  sets  the 
question  at  rest.  Article  seven  of  the  amendment  pro- 
vides that  "in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved :  and  that  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  iu  any  court 
of  the  United  States,  than  according  to  the  rules  of  the 
common  law. 

■g  548.  The  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,  and  such  trial  shall  be 
held  in  the  state  where  the  said  crimes  shall  have  been 
committed.  But  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  the  congress 
may  by  law  have  directed.^  This  provision  of  the  con- 
stitution applies  only  to  the  civil  administration  of  the 
government.  Whenever,  from  invasion  or  rebellion, 
the  public  safety  may  require  the  administration  of 
martial  authority,  criminals  may  be  tried,  convicted 
and  executed  without  the  intervention  of  a  jury.  In 
the  language  of  Judge  Sxewaet,  in  refusing  the  writ 
of  habeas  corpus  to  0.  L.  Vallandigham  on  the  ground 
that  the  public  safety  demanded  his  arrest  and  punish- 
ment: "Those  who  live  under  the  iirotection  and  enjoy 
the  blessings  of  our  benigna,nt  government,  must  learn 
that  they  cannot  stab  its  vitals  with  impunity.  If  they 
cherish  hatred  and  hostility  to  it,  and  desire  its  subver- 
sion, let  them  withdraw  from  its  jurisdiction,  and  seek 

1  See  3  Dall.  K.,  321 ;  9  Wheat.  Hep.,  409-412 ;  Story's  Com.  on  Const.,  ?  1762. 
B  Federalist,  Nos.  81  and  83 :  Story  on,  Const.,  1 1763. 
■  s  Art.  3,  j  2,  cl.  3,  Const.  U.  S. 
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the  fellowship  and  protection  of  those  with  whom  they 
are  in  sympathy.  If  they  remain  Avith  ns  while  thej'^  are 
not  of  us,  they  must  be  subject  to  snch  a  course  of 
dealing  as  the  great  law  of  self-preservation  prescribes 
and  will  enforce.  And  let  them  not  complain  if  the 
stringent  doctrine  of  military  necessity  should  find  them 
to  be  legitimate  subjects  of  its  action."  ^ 

S  549.  The  right  of  trial  by  jury  has  from  very  early 
times,  been  insisted  upon  as  the  great  bulwark  of  civil 
and  political  liberty ;  and  has  been  watched  with 
unceasing  jealousy,  and  solicitude.  This  right  consti- 
tutes a  fandamental  article  of  Magna  Oharta^  which  is 
that  no  man  shall  be  arrested,  nor  imprisoned,  nor  ban- 
ished, nor  deprived  of  life,  except  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  a  trial  by  jury  is 
understood  to  mean  —  generally  —  a  trial  by  a  jury  of 
t.welve  men,  impartially  selected,  and  who  must  unani- 
mously concur  in  the  guilt  of  the  accused  before  a  legal 
conviction  can  be  had.  The  object  to  be  gained  by  a 
jury  trial  in  criminal  cases  is  to  guard  against  the  spirit 
of  oppression  and  tyranny  on  the  part  of  rulers ;  and  a 
violence  and  vindictiveness  on  the  part  of  the  people. 
The  principle  involved  in  jury  trials  is  forcibly  expressed 
by  Mr.  Justice  Smith  in  Willis  v.  Long  Island  Bailroad 
CoDipany"  in  these  words.  "  The  wisdom  of  the  time- 
honored  rule  of  the  common  law  which  refers  questions  of 
fact  to  the  jurors,  and  questions  of  law  to  the  judge,  is 
not  more  conspicuous  in  any  class  of  cases  than  those 
which  involve  questions  of  negligence.  Cases  of  that 
nature  frequently  come  before  the  courts  in  which  men 
of  eqnal  intelligence  and  judgment  differ  in  their  conclu- 
sions, simply  because  they  differ  in  experience  and  habits, 
in  temperament  or  mental  organization.  A  course  of  con- 
duct which  seems  sufficiently  careful  to  a  self-reliant 
man,  who  is  accustomed  to  act  promptly,  may  appear 
reckless  to  one  who  is  usually  circumspect  and  hesita- 
ting. That  average  judgment  which  is  the  result  of-  the 
deliberations  of  twelve  men  of  ordinary  sense  and  expe- 
rience is  recognized  by  our  jury  system  as  a  juster  stan- 
dard than  the  judgment  of  one  man  of  equal  experience 
and  sense  in  the  determination  of  questions  of  fact,  and 
it  is  especially  valuable  in  the  decision  of  questions  of 
negligence." 

1  See  State  Papers  of  Abraham  Lincoln,  by  Raymond,  p.  885. 
s  Magna  Charta,  cb.  2D  of  9  Henry  HI. 
a  31 N.  Y.,  670,  879. 
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S  550.  Trials  for  crimes  must  be  had  in  the  state  where 
they  are  committed.  The  object  of  this  clause  is  to 
secure  a  trial  with  the  least  possible  inconvenience  to  the 
accused ;  that  is]"  that  he  shall  not  -be  compelled  '•  to 
go  to  a  trial  in  some  distant  state  away  from  friends, 
witnesses  and  neighborhood,  and  thus  be  subjected  to  the 
indifference,  and  perhaps,  prejudice  of  strangers  to 
whom  he  is  only  known  as  an  accused  person,  with  whom 
they  have  no  sympathy,  and  in  whom,  no  interest.  But 
while  this  provision  of  the  constitution  is  designed  to 
secure  to  individuals  these  benefits,  it  may  likewise, 
sometimes  contribute  to  embarrass  the  administration  of 
l>ublic  justice.  During  the  great  rebellion,  the  public 
sentiment  of  those  states  which  went  into  it  was  such, 
that  however  guilty  of  treason  the  conspirators  were,  it 
was  exceedingly  difficult,  if  not  impossible,  to  convict 
them  before  a  jury  of  those  states.  The  consequence 
has  been,  that  those  who  were  principally  guilty  of 
fomenting  and  carrying  on  the  rebellion  against  national 
authoiity,  and  treason  against  the  nation's  life,  have 
escaped  with  impunity.  The  chief  of  the  rebellion,  act- 
ing as  president  of  the  assumed  confederacy,  their 
executive  head,  and  the  commander-in-chief  of  their 
army  and  navy  may  unquestionably  be  prosecuted  for 
treason  in  any  state  into  which  he  sent  his  army  to  levy 
war  against  the  United  States.  And  it  must  be  deemed 
to  be  the  fault  of  the  executive  department  of  the  national 
governnlent,  that  he  has  not  been  indicted  and  tried  in 
the  district  in  which  Gettysburg  in  Pennsylvania  is 
situated,  where  his  rebellious  army  was  defeated  by  the 
national  forces  in  July,  1863.  •'  To  constitute  the  crime 
of  treason,"  say  the  court  in  ex  parte  Bollman  ^  "war 
must  be  actually  levied  against  the  United  States.  To 
levy  war,  and  actually  to  levy  war,  are  distinct  offenses. 
It  is  not  the  intention  of  the  court  to  say,  that  no  indi- 
vidual can  be  guilty  of  this  crime  who  has  not  appeared  in 
arms  against  his  country.  On  the  contrary,  if  war  be 
actually  levied,  if  a  body  of  men  be  actually  assembled  for 
the  purpose  of  effecting  by  force  a  treasonable  purpose, 
all  those  Avho  x>erform  any  part,  however  minute,  or 
however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy  are  to  be 
considered  as  traitors."  Under  this  construction  of  the 
law  of  treason  by  the  supreme  court  of  the  United  States, 
there  could  have  been  no  legal  difficulty  in  the  way 

>  i  Craucb,  126 ;  see  also  United  States  v.  Burr,  i  Id.,  469-S08.' 
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of  indicting  and  trying  the  master  spirits  of  the  rebellion 
in  any  state  where,  by  their  aid  and  procurement,  trea- 
son against  the  United  States  was  committed.  And 
besides  this,  many  acts  of  treason  were  committed  under 
the  commissions  of  the  rebel  government,  in  territories 
outside  of  state  governments;  thereby  giving  authority 
to  congress  to  provide  by  law,  for  trying  the  rebel  chief 
and  his  co-rebels  for  these  acts  of  treason,  in  any  state 
of  the  union.' 


OHAPTEE  XVIII. 

INTEE-STATB  ADMINISTEATION. 

S  551.  The  states  being  political  corporations, 
instituted  or  continued  as  instruments  to  administer 
national  authority,  in  respect  to  local  and  domestic 
interests  within  their  respective  limits,  although  inde- 
l)endent  of  each  other  in  their  local  administration,  are 
not  independent  and  foreign  to  each  other  in  the  author- 
ity by  which  they  administer.  Each  state  has  sole 
jurisdiction  or  administrative  authority  within  its  own 
borders ;  but  each  possesses  and  administers  the  same 
authority,  to  wit,  the  authority  of  the  nation.  Conse- 
quently the  public  acts,  records  and  judicial  proceedings 
in  each  of  the  several  states  are  evidence  of  the  action 
and  determination  of  the  same  authority.  No  matter 
how  much  the  several  states  may  differ  in  the  details 
of  state  administration,  or  in  forms  and  modes  of  pro- 
ceedings, they  are  each  legal  and  binding  within  their 
respective  jurisdictions,  in  virtue  of  the  authority  which 
is  present  in  every  state.  It  is  proper,  therefore,  to 
require  the  several  states  to  give  faith  and  credit  to  that 
which  has  been  authoritatively  settled  in  another  state. 
Accordingly  article  four,  section  one,  i)rovides  that 
"full  faith  and  credit  shall  be  given,  in  each  state  to  the 
I)nblic  acts,  records,  and  judicial  proceedings  of  every 
other  state ;  and  that  congress  may,  by  general  laws 
j)rescribe  the  manner  in  Avhich  such  acts,  records  and 
proceedings  shall  be  x)roved,  and  the  effect  thereof." 
The  purpose  of  this  provision  is  to  carry  into  effect  the 
theory  of  the  presence  of  but  one  authority  in  the  seve- 
ral states,  by  which  the  public  acts,  records  and  judicial 

'  See  Art.  3,  i  2,  cl.  3,  of  the  ConstUution  of  the  United  States, 
47 
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proceedings  are  Lad.  It  is  intended  to  give  conclnsive 
eflaciency  throiighont  all  tbe  states,  to  that  autljoiity, 
Tvbich  Lad,  in  dne  form,  become  conclnsive  in  any  of 
tbem.  It  is  to  remove  all  tbe  public  acts,  records,  and 
judicial  proceedings  of  tbe  several  states,  from  tbe  catr- 
egory  of  those  wbicb,  in  tbe  language  of  jurisprudence,- 
are  denominated  "foreign,"  as  contradistingnisbed 
from  "  domestic  "  judgments  and  tbe  like, — tbat  tbe 
jurisdiction  of  tbe  court  being  established,  tbe  judgment 
thereof  shall  be  conclusive  upon  tbe  merits.* 

S  552.  At  the  time  tbe  constitution  was  adopted, 
there  had  been  a  diversity  of  opinions  in  the  English 
courts  as  to  the  credit  to  be  given  to  a  foreign  judg- 
ment. It  was  generally  conceded,  that  when  the  foreign 
judgment  came  in  question  collaterally,  it  was  to  be 
deemed  conclusive ;  but  when  such  judgments  were  pnfc 
in  suit,  and  made  the  subject  of  an  action,  the  prevail- 
ing opinion  seemed  to  be,  tbat  they  were  only  prima 
facie  evidence  of  a  debt,  and  had  only  tbe  force  of  a 
simple  contract  between  tbe  parties.*  Mr.  Staekib 
■was  of  tbe  opinion  tbat  tbe  better  authority  in  the 
courts  of  England,  was  in  favor  of  tbe  conclusiveness 
of  foreign  judgments,  where  they  were  made  the 
basis  of  an  action  or  suit;  and  remarked,  that  tbe  prin- 
ciple on  which  the  conclnsive  quality  of  judgments  and 
decrees  rested  applied  as  well  to  foreign  as  to  domestic 
judgments.'  The  American  authorities  hold  that  a 
foreign  judgment,  when  produced  as  the  foundation  of 
an  action  in  tbe  courts  of  this  countrj',  are  never  more 
than  prima  facie  evidence  ;  and  that  they  may  be 
impeached  by  showing  that  they  were  irregularly 
obtained,  or,  indeed,  upon  almost  any  ground  which 
could  have  constituted  a  defense  to  the  original  suit.^ 
But  all  American  cases  agree  tbat  when  tbe  foreign 
judgment  comes  only  incidentally  in  question,  it  is 
conclusive.  Tbe  several  states  in  the  American  union 
are  not  to  be  deemed  foreign  states  in  resi)ect 
to  each  other  ;  nor  are  the  supreme  or  circuit  courts 
of  the  United  States  to  be  so  considered  in  the  state 
courts.^ 

1  See  Stoiy'8  Com.  on  Const.,  ?  1309,  ei  seq.;  see  1  PhiUipps  on  Ev.,  Cowen  and 
Hill's  notes,  pp.  351-353;  also  3  M.,  pp.  895-898,  note  636. 

2  1  Phil.  Ev.,  ch.  3,  §  2,  p.  352,  and  authorities. 

3  1  Stark.  Ev.,  6  Am.  JEd.,  p.  228: , Cowen  &  Hill's  notes  to  Phil.  Ev.,  note  636 
to  p.  353. 

*  See  Cowen  &  Hill's  notes  to  Phil.  Ev.,  No.  636. 

B  See  aoUection  of  authorities  by  Cowen  &  Hill  In  their  notes  to  PhilUpps' 
Evidence  under  the  head  of  Foreign  Courts,  note  636,  to  p.  353, 
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S  553.  In  pnrsnance  of  the  authority  vested  in  con- 
gress bj  the  constitution,  it  passed  an  act'  in  which, 
after  i)roviding  for  the  mode  of  proof,  ifc  provided  that 
"the  said  record  and  judicial  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  arid  credit  given  to 
tliem  in  every  court  within  the  United  States,  as  they 
have,  by  law  or  usage,  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken."  The 
provisions  of  the  act  of  1790  are  likewise  extended  to 
the  records  and  judicial  proceedings  of  the  several  territo- 
ries of  the  United  States,  and  to  the  countries  subject  to 
the  jurisdiction  of  the  United  States.*  In  respect  to  this 
clause  of  the  constitution,  there  have  been  two  classes  of 
construction  upon  the  wbrds  "  and  the  effect  thereof." 
Some  had  read  the  clause  in  this  sense:  that  congress 
shall  have  the  authority  to  prescribe  the  effect  of  the 
required  proof  or  authentication ;  others  read  it  that 
congress  shall  have  authority  to  prescribe  the  effect  of 
the  public  acts,  records  and  judicial  proceedings  in  the 
states,  when  they  shall  be  duly  proved  by  proper 
authentication.^  But  the  i)revailiug  oi)iuion  is,  that  the 
latter  construction  should  be  adopted,  and  such  is 
the  character  of  legislation  by  congress  upon  that  sub- 
ject. By  the  uniform  course  of  decisions  in  the  several 
states,  it  is  now  well  settled  that  the  judgment  of  any  of 
the  state  courts  is  of  the  same  dignity  in  every  other  state 
as  in  the  state  where  rendered ;  and  that  it  is  or  is  not 
conclusive  in  its  operation  as  evidence,  in  the  several 
state  courts,  according  to  its  character  in  the  state 
where  pronounced  ;■*  and  that  such  judgments  maybe 
wholly  impeached  by  showing  that  the  court  rendering 
it  had  not  jurisdiction.' 

S  554.  Citizens  of  a  state  are  citizens  of  the  United 
States  residing  within  the  limits  of? the  particiflar  state 
of  which  they  are  citizens.  There  are  no  particular  state 
laws  creating  citizenship,  nor  under  the  constitution  of 
the  United  States,  can  such  distinctions  be  maintained. 
A  state  as  a  political  corporation  instituted  for  special 
and  local  purposes,  cannot  create  state  distinctions  in  citi- 
zenship. Citizens  of  the  nation  residing  within  the  limits 
of  any  of  the  states,  are,  under  the  national  constitution, 
obliged  to  maintain  their  political  connection  with  the 
national  government,  through  the  state  corporation.  And 

'  May  26, 1790,  eh.  11 ;  2  L.  U.  Statutes,  102. 

»  S  L.  U.  Statutes,  62J. 

3  9  Mass.  Rep.,  462;  Cook's  Rep.,  420;  1  Pet.  C.  C.  R.,  74;  17  Mass.,  515. 

1  Cow.  &  Hill's  notes  to  Phill.  Ev..  note  636  to  p.  353,  and  authorities. 

6  1  Pet.  Rep.,  328, 340;  9  id.,  157;  10  Wend,,  75;  13  id.,  407;  1  Mass.,  103;  1  PainiSiSS. 
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the  constitutional  rights  of  every  citizen  of  the  nation 
are  supremely  binding  upon  these  state  corporations. 
The  logic  is  simply  this:  The  nation,  in  virtue  of  its 
inherent  sovereignty,  has  ordained  and  established- 
a  constitiational  government,  which  in  its  authority,  as 
the  representative  of  the  nation,  is  supreme  over  all. 
In  its  ordinance  of  government  it  has  provided  two 
modes  of  administration  in  character  and  jurisdiction  — 
one  general,  and  one  local ; — that  is,  ifc  has  provided  for 
the  institution  and  maintenance  of  a  general  or  national 
administration,  to  be  participated  in  by  the  citizens  of 
the  nation  at  large;  and  for  the  institution  and  main- 
tenance of  local  or  state  governments,  to  be  participated 
in  by  the  citizens  of  the  states  respectively.  By  the 
constitution  of  the  United  States,  the  nation  has  made 
these  state  corporations  the  instruments  by  means  of 
■which  the  national  citizen  avails  himself  of  his  right  to 
participate  in  the  administration  of  national  authority ; 
and  it  has  secured  to  him  the  privilege  of  exercising  his 
national  political  rights  through  these  state  institutions. 
Therefore,  the  constitution  provides,  that  the  citizens  of 
each  state,  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens,  in  the  several  states.  Every  citizen 
of  a  state  being  also  a  citizen  of  the  nation,  has  national 
rights,  and  national  authority  extending  over  every 
inch  of  the  national  domain,  and  over  every  mem- 
ber of  the  national  family ;  therefore,  he  has  a  political 
right  to  inhabit  whatever  state  he  pleases  and  to  enjoy 
all  privileges  and  immnnities  of  a  citizen  therein.' 

§  555.  The  constitution  also  provides  that  a  person 
charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another 
state,  shall  on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime.'  The  neces- 
sity of  this   provision  arises  from  the  local  character 

1  A  citizen  of  tlie  United  States  has  national  rights  co-extensive  with  the 
jurisdiction  of  the  national  governinenti  He  has  the  same  authority  over 
national  Interests  in  one  part  of  the  union  as  in  anotlier.  By  his  representa- 
tive in  congress,  he  speaks  and  acts  for  the  whole  union.  By  the  constitution 
of  the  United  States,  .whiph  is  both  the  fundamental  and  supreme  law  of 
the  nation,  each  citizen  is  invested  with  this  political  authority  over  every 
part  of  the  national  domain,  and  entitled  to  all  privileges  and  Immnnities  or 
citizens,  in  the  Several  states ;  that  is,  throughout  the  nation.  Where,  then, 
was  the  foundation  for  the  pretended  right  of  secession,  which  involved  the 
right  to  exclude  from  the  state  the  autliority  of  the  nation?  Twenty  mil- 
lions of  national  cltlzians  in  the  north  and  west  had  national  authority  over, 
and  national  interests  in,  South  Carolina;  rights  to  which  they  were  born 
under  the  national  constitution,  and  rights  which  they  had  exercised  ever 
since  they  were  born.  How,  then,  could  the  people  of  South  Carolina  divost 
these  twenty  millions  of  their  national  rights  within  the  limits  of  that  por- 
tion of  the  national  domain  ? 

a  Art.  i,  1 2,  cl.  2,  Const.  U.  S. 
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*  of  state  authority.  A  state  governinent  can  exercise  no 
autbbrity  beyond  the  limits  of  the  state.  Its  laws  are 
only  binding"  npon  those  who  are  fonnd  within  its  juris- 
diction, either  in  person  or  property.  Consequently, 
should  a  person  violate  a  state  regulation,  or  commit  a 
criminal  act,  and  thenleave  the  state  before  being  arrested 
or  required  to  answer  for  it,  he  would  be  beyond  the 
reach  of  its  authority  or  power  to  punish.  N'or  would 
he  be  liable  in  the  state  in  which  he  might  be  fonnd,  for 
acts  committed  beyond  its  jurisdiction.  And  inasmutlv 
as,  by  tlie  provisions  of  the  constitution,  no  state  can 
enter  into  any  agreement  or  compact  with  another  for 
any  purpose,  this  provision  became  indispensable  to 
guard  against  such  evils.  It  was  necessary  for  an  author- 
ity that  knew  no  state  lines,  but  extended  throughout 
all  the  states  and  territories  of  the  Union,  to  provi(ie  for 
bringing  to  trial  and  yunishment,  escaping  criminals,  or 
fugitives  from  justice. 

g  556.  At  the  formation  of  the  general  government, 
the  people  of  the  United  States  were  residing  under 
state  governments,  each  of  which  was  local  and  inde- 
pendent of  the  other.  The  people  of  these  states  were 
one  natien.  But  as  a  nation,  they  had  no  government 
by  which  to  express  or  execute  the  national  avIU  and 
authority.  It  was  proposed  to  institute  such  a  govern- 
ment of  the  people  of  the  United  States,  not  of  the  states 
themselves.  Such  an  institution  would  necessarily  subor- 
dinate these  state  institutions  in  all  national  affairs,  to 
national  authority ;  upon  the  principle  that  the  whole  is 
greater  than  any  of  its  parts ;  that  the  anthority  of  the 
whole  people,  is  greater  than  the  authority  of  a  mere 
minority  of  them.  But  these  state  governments  were  to 
be  continued  as  instruments  of  local  or  domestic  admin- 
istration. As  local  political  institutions,:  their  author- 
ity was  to  continue  as  before,  limited  to  local  interests 
and  within  their  respective  boundaries.  These  laws 
conld  have  no  extra-territorial  force.  In  respect  to  each 
other,  each  was  sovereign  and  independent.  By  the 
terms  of  the  constitution  no  state  was  to  have  authority 
to  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power.  ^  As  a  fact,  slavery 
existed  as  a  local  institution  in  the  several  states,^  and 
the  people  could  uot  agree  to  abolish  it.  It  was  therefore 
deemed  necessary  to  insert  in  the  constitution  a  provi- 
sion to  secure  to  the,  owner  of  slaves  in  any  of  the  states. 

1  Art.  1,  i  10,  cl.  2.    a  With  one  exception.  i 
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the  right  to  pursue  after,  and  recapture  his  escnping 
slave,  in  any  other  state  within  the  national  limits. 
Prior  to  the  institution  of  the  national  government,  the 
several  states  being  independent  and  sovereign  in  resj)ect 
to  each  other,  had  extended  this  right  by  means  of  an 
inter-state  comity.  Bnt  upon  the  institution  of  the 
general  government  of  the  nation  this  authority  on  the 
part  of  the  state  was  to  be  taken  away  ;  and,  as  the  law 
of  the  state  by  which  the  slave  was  held  in  bondage, 
could  have  no  extra-territorial  force ;  aud  as  the  state 
could  enter  into  no  compact  or  agreement  with  another 
state  to  establish  or  continue  such  comity,  it  was  pro- 
vided in  the  constitution  that  "  No  person  held  to 
service  or  labor  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law 
or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due."^ 

%  557.  The  sole  object  of  this  provision  was  to  secure 
to  the  slaveholder  the  right  to  retain  his  property  in  the 
slave,  notwithstanding  his  escape  beyond  the  jurisdiction 
making  him  such  ;  and  the  power  to  enforce  such  legal 
right  in  any  state  where  his  slave  might  be  found.  In 
society  there  are  two  sources  or  classes  of  rights  in 
respect  to  their  foundation  or  origin :  one  having  its 
basis  in  natural  justice;  and  the  other  in  physical  force, 
or  might.  In  all  things,  except  slavery,  the  AniericMU 
people  professed  to  have  rei)udiated  the  doctrine  that 
might  could  confer  rights.  Slavery  had  its  basis  in  power 
or  force.  It  had  no  shadow  of  natural  justice  in  it. 
Hence,  it  could  never  exist  by  any  implication  or  pre- 
sumption of  law.  Said  Lord  Mansfield,  "it  is  of  such  a 
nature  that  it  is  incapable  of  being  introduced  on  any 
reason,  moral  or  political.  It  it  so  odious  that  nothing 
can  support  it  bnt  positive  law."  ^  And  even  under  the 
influence  it  obtained  over  the  nation,  by  becoming  the  , 
bond  of  union  of  one  of  the  great  political  parties, 
making  and  unmaking  presidents  and  administrations, 
few  if  any  of  its  advocates  presumed  so  much  upon  the 
ignorance  or  depravity  of  the  people,  as.  to  assert  that 
human  slavery  had  its  basis  in  natural  justice;  or,  which 
was  the  same  thing,  that  man  had  a  natural  right  to 
enslave  his  fellow.  This  class  of  rights  —  if  they  may 
be  denominated  such  —  had  their  basis  in  force  merely ; 
and  their  continuance  always  and  everywhere,  depended 

J  Art.  i,  5  2,  cl.  3.     s  In  the  Somersett  case,  20  HoweU's  State  trials,  p.  1, 79. 
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i;pon  the  presence  of  the  law  ■wliich  created  it.  There- 
fore the  slaveholder,  at  the  time  of  instituting  the 
national  government,  insisted  upon  introducing  into  the 
constitution  the  fugitive  clause,  that  by  the  authority  of 
the  nation,  the  local  or  state  power  creating  slavery, 
might  be  extended,  in  respect  to  fugitive  slaves,  through- 
out the  nation.  For  the  slaveholder  in  South  Carolina 
had  no  legal  claim  to  the  person  of  his  slave  the  moment 
such  slave  should  pass  beyond  the  jurisdiction  of  that 
state ;  because  the  right,  being  one-  of  force  merely, 
ceased  the  moment  the  slave  escaped  and  went  beyond 
its  power.  Therefore,  this  clause  was  inserted  in  the 
constitution  to  extend,  by  the  authority  of  the  nation, 
the  right  of  the  slaveholder  to  claim  and  recapture  his 
escaping  slave.* 

g  558.  The  sense  of  the  American  people  as  to  the 
nature  of  property  in  slaves,  and  as  to  the  necessity  of 
this  special  provision  that  it  might  be  recognized,  is 
manifested  by  the  insertion  of  this  clause  in  the  con- 
stitution. At  the  institution  of  the  national  govern- 
ment, no  one  thought  it  necessary  to  insert  in  the  consti- 
tution a  provision  securing  to  the  owner  of  a  horse  or 
other  personal  projierty,  the  right  to  take  and  hold  it  in 
another  state;  because  the  right  to  property  had  its 
basis  in  natural  justice;  and  was  appurtenant  to  the 
oiuner  thereof ;  and  it  went  with  him ;  while  the  right 
to  a  slave  as  property  was  only  appurtenant  to  the  enslav- 
ing poiver;  and- could  only  continue  iu  the  presence  of 
such  power.  The  owner  of  a  horse  in  South  Carolina 
could  migrate  with  him  to  any  state  in  the  Union,  and 
retain  his  property  therein  without  any  constitutional 
provision  to  that  effect ;  but  the  owner  of  a  slave  had 
no  claim  to  him  beyond  the  limits  of  the  state,  except  in 
case  of  fugitives;  and  even  in  such  cases  his  claim 
could  not  be  enforced  beyond  the  limits  of  national 
authority.  The  claim,  that  because  the  slave  was  con- 
sidered property  iu  the  jurisdiction  making  him  such, 
therefore  he  should  be  deemed  to  be  property  every- 
where, had  no  foundation  in  law.    While  slaves  were 

1  By  the  general  law  of  nations  no  nation  Is  bound  to  recognize  the  state  o£ 
slavery  as  to  foreign'slaves  found  within  its  territorial  dominions,  when  It  is 
in  opposition  to  its  own  policy  and  institutions  in-  favor  of  the  subjects  of 
other  nations  where  slavery  is  recognized.  If  It  does,  it  is  a  matter  of  comity, 
and  not  as  a  matter 'of  international  right.  The  state  of  slavery  is  deemed  to 
be  a  mere  municipal  regulation  founded  upon,  and  limited  to,  the  range  of  the 
territorial  laws.  (Somersett's  case,  Lofft's  Rep.,  1 ;  S.  C,  11  State  Trials,  by 
Harg.,  Stt ;  S.  C,  20  Howell's  State  Trials,  1, 79.)  It  is  manifest  from  these  con- 
siderations, that  if  the  constitution  had  not  contained  this  clause  every  non- 
slaveholdlng  state  in  tiie  union  would  have  been  at  liberty  to  have  declared  free 
all  runaway  slaves  coming  within  its  limits,  (Story's  Com.  on  Const.,  2 1812, 
snd'Uote.) 
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always  considered  and  treated  as  property  by  the 
feiislaving  power,  they  were  never  considered  or  treated 
as  such  beyond  the  jnrisdiction  of  such  power,  unless 
by  comity.  But  under  this  provision  of  the  constitu- 
tion none  but  escaping  slaves  could  be  claimed,  and 
retaken  after  having  passed  the  jurisdiction  of  tlie 
enslaving  power.  If  the  master  voluntarily  permitted 
his  slave  to  go  beyond  the  jurisdiction  which  enslaved  . 
him,  he  could  not  invoke  the  aid  of  this  clause.  It  was 
because  the  slave  could  not  be  deemed  property  after  he 
had  passed  the  limits  of  the  authority  enslaving  him,  that 
the  master  could  not  legally  be  protected  in  the  posses- 
sion of  slaves,  in  the  territories  of  the  United  States. 
The  law  of  the  state  had  no  extra-territorial  force  ;  and 
as  persons  were  declared  and  held  as  slaves  only  in 
virtue  of  state  law,  as  soon  as  they  passed  beyond  the 
limits  of  the  state  they  ceased  to  be  slaves;  not  iu 
virtue  of  any  special  law  or  statute  to  tliat  elFect,  but  iu 
virtue  of  the  limit  of  the  authority  by  which  they  had 
been  enslaved.  When  the  master  from  South  Carolina 
took  his  slaves  into  Kansas,  and  attempted  to  hold  them 
there  as  such,  the  question  arose  immediately,  by  what 
authority  does  he  introduce  slaveiy  into  Kansas?  By 
what  authority  can  heboid  a  person  therein  slavery? 
The  laws  of  South  Carolina  ceased  in  respect  to  him 
and  his  slaves,  as  soon  as  he  left  the  state;  therefore  the 
authority  to  hold  his  slave  ceased  at  the  point  where 
the  slaveholding  jurisdiction  ceased.  As  the  law  of  the 
state  does  not  extend  into  the  territory,  and  as  the  law 
of  the  nation  governing  in  the  territories  does  iiofc 
enslave  or  permit  slavery,  by  what  authority  could  the 
master  hold  the  slave  in  the  national  territories?  The 
complaint  of  the  master  that  he  was  deprived  of  his  just 
rights  in  the  territories,  because  he  could  not  hold  his 
slaves  there,  had  its  answer  in  the  fact,  that  he  had 
invested  in  a  species  of  special  property,  unknown, 
except  in  special  localities  ;  and,  therefore,  if  he  would  . 
enjoy  that  species  of  property,  he  must  confine  himself 
to  such  localities  ;  and  not  attempt  to  settle  in  commu- 
nities, where  the  rights  of  man  as  man,  Avere  regarded, 
and  slavery  was  discarded.  The  fault  was  in  the  char- 
acter of  his,  investment,  and  not  in  the  laws  which  gave 
to  all  their  freedom  and  just  rights. 

S  559.  This  clause  of  the  constitution  has  been  the 
subject  of  judicial  construction  ;^  and,  although,  by  the 

1  Prigg  v.  Commonwealth  qfPenn.,  16  Peters'  S.  C.  K.,  608;  affirmecl,  M  How.,  13. 
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amendment  of  tlie  constitution  abolishing  slavery,  it  has 
ceased  to  affect  the  rights  or  dnties  of  American  citizens, 
it  may  not  be  amiss  to  examine  somewhat  into  the  prin- 
ciples enunciated  in  such  decisions,  and  the  logic  upon 
which  they  assumed  to  be  based.  The  i)alpable  mean- 
ing of  the  clause,  "JS'o  person  held  to  service  or  labor  in 
one  state,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  labor  or  service,  bat  shall  be 
delivered  up  on  claim  of  the  party  to  which  such  service 
or  labor  may  be  due,"  is,  that  the  state  into  which  the 
fugitive  might  escape,  should  make  no  law,  or  adopt  no 
regulation  by  which  to  prevent  the  master  or  owner 
from  pm'sning  .after,  and  reclaiming  his  escaping  slave. 
The  clause  itself  is  so  palpable  in  its  meaning  as  to 
admit  of  no  construction.  It  is  not  a  Clause  conferring 
power  either  upon  the  general  or  state  government.  It 
is  entirely  restrictive  in  its  character — restrictive  of 
state  action.  It  is  said  he  shall  be  delivered  up  on 
claim.  But  such  claim  can  be  preferred  against  no  one 
■who  has  not  the  fugitive  either  in  his  custody  or  within 
his  control.  The  meaning  of  this  provision  is  plainly 
this.  Should  a  fugitive  be  brought  before  state  author- 
ity by  habeas  corpus  or  otherwise,  suing  for  his  liberty, 
and  should  the  master  or  owner  establish  his  legal  claim 
ttnder  the  laws  of  the  state  from  which  he  escaped,  the 
court  would  not  be  at  liberty  to  discharge  such  fugitive 
in  consequence  of  any  state  law  or  regulation,  but  would 
be  required  to  deliver  him  to  the  claimant. 

'■  %  560.  The  circumstances  attending  the  introduction 
of  this  clause  into  the  constitution,  the  object  for  which 
it  was  introduced,  together  with  the  language  of  tbe 
clause  clearly  demonstrate,  tliat  no  duty  urns  imposed, 
upon  any  one  "by  this  clause,  except  upon  the  person  or 
authority  detaining  the  fugitive  from  the  custody  of  the 
party  to  whom  the  lahOr  or  service  xvas  due.  Even  in  his 
own  state  the  master  or  owner  could  prefer  no  claim  for 
his  fugitive  upon  any  one  who  had  not  the  custody  or 
control  of  him.  He  could  make  no  demand  for  him, 
either  upon  his  government  or  the  citizens  thereof, 
unless  they  had  the  slave  in  their  custody.  This  clause 
was  not  intended  to  give  the  master  greater  facilities  for 
retaking  his  escaping  slave  tliroughout  the  nation,  than 
he  .possessed  under  his  own  state  government.  This 
clause  simply  extended  to  the  master  of  an  escaping 
slave,  the  right  to  recapture  him  anywhere  within  the 

48 
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national  limits ;  and,  on  establishing  Lis  claim  under  tlie 
laws  of  the  state  from  which  the  escape  was  made,  to 
reclaim  and  take  him  back,  without  let  or  hinderauce 
from  state  ]p,ws  or  state  regulations.  Ifc  intended  to 
leave  the  master  to  find  and  retake  his  escaping  slave  iu 
any  part  of  the  nation,  as  he  might  in  any  part  of  the 
state,  in  the  absence  of  any  legal  provision  to  aid  him. 
But  it  did  not  confer  any  power  or  impose  any  duty  other 
than  as  above  stated,  upon  any  person  or  government. 

S  561.  In  the  case  of  Prigg  against  the  common- 
wealth x>f  Pennsylvania,'  the  supreme  court  of  the 
United  States,  among  other  things,  held  that  this  clause 
of  the  constitution  was  restrictive  of  state,  not  federal, 
action  ;  that  the  states  were  precluded  from  all  author- 
ity to  legislate  upon  the  subject ;  that  it  Avas  no  part 
of  the  duty  of  an  officer  of  the  state  government,  or  of 
any  citizen  thereof,  to  aid  the  claimant  in  arresting  or 
securiug  the  fugitive,  or  to  do  anything  in  aid  of  that 
provision.  That  no  claim  or  demand  could  be  made 
upon  any  officer  or  citizen  of  the  national  government 
to  assist  in  capturing  and  bringing  before  the  proper 
tribunal  the  escaping  fugitive  ;  that  the  claim  could  be 
made  upon  no  one  until  the  owner  or  claimant,  his 
agent  or  attorney,  had  seized  the  fugitive  and  brought 
him  before  a  competent  tribunal,  and  had  presented 
his  proofs — that  until  then  no  obligation  could  be 
imposed  upon  any  one — that  so  much  of  the  clause  as 
says,  the  fugitive  shall  be  delivered  up  on  claim,  when 
construed  with  other  parts  of  the  same  clause,  can  refer 
only  to  those  who  are  detaining  him  by  virtue  of  some 
state  law  or  regulation,  after  tlie  validity  of  the  master's 
claim  had  been  established;  that  if  there  should  be  any 
national  law  or  nationa,l  regulation,  or  any  defect  in  the 
master's  title  under  any  law  or  regulation  of  the  state 
from  which  he  escaped,  by  which  he  would  there  be 
discharged,  there  would  be  no  obligation  upon  any  one 
to  deliver  him  up. 

§  562.  The  supreme  court,  in  the  Prigg  case,  took  the 
broad  ground  that  a  state  could  pass  no  law,  or  make 
no  regulation  whatever,  touching  the  subject-matter  of 
this  clause,  for  the  purpose  of  carrying  the  same  into 
effect  or  otherwise;  —  that  any  regulation,  by  a  state 
even,  for  the  purpose  of  trying  the  question  of  fact, 
Avhether  the  alleged  fugitive  was  in  reality  such,  or 
whether  he  owed  labor  or  service,  would  be  uncon- 

1 16  Pet.  Rep.,  608;  affirmed,  14  How.,  13. 
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stitntional;  —  that  any  detention  for  sucli  trial,  wonld 
postpone  the  ])ossession  of  tbe  master,  and  deprive  liim 
of  that  immediate  command  of  bis  services  to  which  he 
niiglit  be  entilled  ;  —  and  that  it  would  operate  as  a  dis- 
cbarge "pro  tanto  "  from  the  labor  and  service  due ;  — 
that  the  question  of  discbarge  could  never  be  "  hoio 
much"  he  is  discharged  from,  but  whether  he  is  dis- 
charged "from  any"  labor  or  service  by  the  necessary 
operation  of  a  law  or  regulation  of  ai  state.  The  prin- 
ciple involved  in  the  opinion  of  tbe  court  as  above 
stated,  if  observed,  would  deny  to  a  state  all  authority 
to  protect  a  citizen  thereof  from  arrest  and  extra- 
dition, lu'ovided  the  arrest  was  made  under  pretense 
that  be  was  a  fugitive  from  labor  or  service.  He  might 
be  taken  from  his  home  at  any  time,  Avithout  legal  pro- 
cess, and  be  transported  to  a  remote  part  of  the  state  to 
be  brought  before  a  district  or  circuit  judge ;  there  to  be 
tried  upon  a  question  involving  his  personal  liberty  for 
life ;  without  notice  to  prepare  for  trial ;  without  pro- 
cess to  obtain  witnesses,  -without  counsel  or  the  means 
of  obtaining  any.^ 

5  363.  At  the  time  the  constitution  was  ordained  and 
established,  and  the  general  government  was  instituted,  it 
does  not  appear  that  the  people  contemplated  the  acqui- 
sition of  other  territory  than  \Vbat  they  then  possessed. 
The  provision  of  the  constitution  that  congress  might 
admit  new  states  into  the  contemplated  union,  referred 
as  well  to  states  then  existing  which  might  not  at  once 
unite  in  ratifying  the  constitution,  as  to  those  which 
might  be  formed  in  the  then  existing  territories.  In  the 
progress  of  the  revolution,  it^Was  perceived  that  from 

1  It  Is  -worthy  of  notice,  that  In  the  decision  of  this  case,  each  of  tlie  Judges 
gave  opinions ;  and  while  they  were  intent  upon  liolding  that  congress  had  the 
exclusive  right  of  legislation  upon  this  subject,  a  ipajorlty  of  the  court  could 
agree  upon  no  ground  for  so  holding.  Indeed,  scarcely  any  two  of  the  Judges, 
were  able  to  agree  as  to  reasons  for  holding  such  an  opinion;  so  that  the 
decision  seems  to  have  been  given  without  any  other  satisfactory  reason  than 
that  the  court  desired  to  have  it  so.  Cases  thus  decided,  while  they  become 
precedents,  are  not  satisfactory  to  the  profession;  for  it  cannot  be  disguised, 
that  they  are  based  more  upon  tlie  feelings  of  the  men,  tiian  the  convictions 
and  Judgment  of  the  court;  and  often  betray  more  of  the  politician  than  of 
the  Judge.  Fortunately  for  all,  this  clause  has  become  obsolete  or  nearly  so, 
by  the  abolition  of  slavery  througliout  the  United  States. 

The  position  talcen  by  the  court  in  this  case  virtually  made  the  liberties  of 
the  citizens  of  the  free  states  to  depend  upon  the  slave  code  of  South  Carolina. 
It  was  only  necessary  for  a  stranger  to  appear  in  our  midst,  and  to  lay  claim 
to  a  human  being  as  his  property,  or  slave— no  matter  who  that  being  might 
be.  It  might  be  the  wife  or  child  of  a  well-lcnown  citizen.  The  power  of  the 
state  to  investigate  such  a  ca-ie  was  gone ;  because,  in  the  language  of  thecourt, 
the  constitution  had  vested  the  power  to  investigate  such  claims,  exolusivetu, 
in  such  tribunals  as  congress  should  appoint.  A  debauchee  lusts  for  a  fair 
woman ;  and  under  pretense  that  she  is  a  fugitive,  owing  him  service,  etc.,  he 
seizes  her,  without  process,  and  carries  hef  off,  pretending  to  be  in  search  of 
a  proper  tribunal  to  try  the  question;  and  while  this  is  going  on,  all  legal 
power  and  authority  In  the  state  to  arrest  the  outrage  and  try  the  question  of 
owing  service  are  suspended,  because  the  constitution  has  committed  that 
subject  to  another  j  urisdiction. 
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the  extent  of  territory  of  several  of  the  sttites,  it  might 
become  exi)eflieiit  to  divide  tlie  same  into  two  or  more 
states ;  besides  it  became  an  interesting  question  wbether 
the  right -to  this  vacant  territory  pertaining  to  the  crown 
at  the  time  of  the  revohition,  belonged  to  the  several 
states  within  whose  chartered  limits  it  was  situated ;;  or 
whether  it  oiiglit  not  bfilong  to  tlie  nation  in  its  federa-r 
tive  character,  by  whose  expense  of  blood  and  treasure 
it  had  been  acqiiired.  This  was  a  subject  of  protracted 
and  ardent  controversy ;  bur  at  length  someof  the  states 
yielded  to  the  solicitations  of  congress,  and  most  of  the 
uni)atented  territory  was  ceded  to  the  nation.'  To 
induce  the  states  to  make  liberal  cessions,  congress 
declared  that  the  ceded  territory  should  bo  disposed  of 
for  the  common  benefit  of  the  union,  and  slionld  be 
formed  into  republican  states,  with  the  same  rights  of 
sovereignty,  freedom  and  independence,  as  the  other 
states ;  that  they  should  be  of  a  suitable  extent  of 
territory  not  less  than  one  hundred  and  not  more 
than  one  hundred  and  tifty  miles  square  and  that 
the  reasonable  expenses  incurred  by  the  state,  since 
the  commencement  of  the  revolutionary  war,  in 
subduing  the  Bdtish  posts,  or  in  maintaining  or  acquir- 
ing the  territory  should  be  reimburssd.^  It  was  with 
reterence  principally  to  this  territory  that  thjs  clause  of 
the  constitution  was  adopted.  The  general  precaution, 
that  no  new  state  should  be  formed,  by  dividing  or  taking 
l)arts  of  several  existing  states  for  that  purposCj  without 
the  concurrence  of  congress,  and  of  the  legislature  of 
the  states  concerned,  was  highly  proper.  So  likewise 
was  the  provision  that  no*ijew  state  should  be  formed  by 
the  junction  of  two  or  more  states  or  parts  of  states. 

S  564.  Although  the  constitution  made  no  express  pro- 
vision for  the  acquisition  of  new  territory  by  the  nation,  it 
was  soon  demonstrated  that  snob  powers  were  essential  to 
any  government  intrusted  with  the  execution  of  national 
authority.  In  1801,  when  France  was  about  to  acquire, 
and  come  into  possession  of  Florida  and  the  Louisiana  teiv 
ritory,  including  the  month  of  the  Mississippi  river,  the 
nation  determined'that  that  outlet  to  the  products  of  a 
large  portion  of  the  territory  of  the  United  States,  could 
not  be  intrusted  in  the  hands  of  any  foreign  power  ;  and 
by  the  general  consent  of  the  nation,  the  Louisiana  terri- 

1 1  TuoK.  Bla.  C6m„  apt),  pp.  283-2S6;  2  Pitkin's  History,  ch.  U  p.  33-36;  Story's 
Com.  on  Const.,  iiZif,  228. 

s  1  Secret  Journals  ot  Congress,  Sept.  6, 1780,  pp.  410-4il :  0  Journals  of  Congress, 
Oct.  10,  p.  213;  2  Pitlcln'S  Hist.,  cli.  11,  pp.31-36;  Story  on  Const.,  21316,  and  note. 
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tory  was  purchased.  Indeed,  so  vital:  to  the  security  and 
prosperity  of  the  uatiou  was  the  possession  of  the  moutlj 
of  the  Mississippi,  that  Mr.  Jefferson  instructed  Mr. 
Livingston,  our  minister  at  Paris,  to  represent  in  sub- 
stance to  the  French .  nation,  that  any  attempt  on  its 
part  to  occupy  I^Tew  Orleans  as  against  the  United 
States  would  be  deemed  a  just  cause  of  war.  The  rights 
of  sovereignty  necessarily  iucidentto  nationality  include 
the  right  to  acquire  territory  whenever  the  security  and 
welfare  of  the  nation  demand  it.  ^  The  treaty-making 
power  necessarily  includes;  all  authority  essential  to  such 
acquisition.  Since  that  time,  the  nation  has  acquired 
territory  from,  Mexico,  including  a  portion  of  Texas, 
New  Mexico  and  California.  And  a  treaty  has  been  in 
progress  between  the  United  States  and  Bnssia  for  the 
acquisition  by  the  United  States,  of  the  Eussian  posses- 
sions iii  America. 

S  565.  Shortly  after  the  inauguration  of:  the  rebellion 
in  1861,  the  legislature  of  Virginia  passed  an  ordinance 
of  secession,  and  assumed  to  take  the  State  of  Virginia 
out  of  the  union.  The  people  in  the  northern  and  West- 
ern part  of  the  state  were  loyal  to  the  union,  and  refused 
to  be  bound  by  the  treasonable  action  of  those  who  had 
undertaken  to  force  them  into  rebellion.  Measures  were 
soon  after  inaugurated  to  bring  about  a  political  divi- 
sion of  the  state,  which  resulted  in  the  establishment  of 
a  new  state  called  "  West  Virginia,"  consisting  of  forty- 
eight  counties.  This  state  was  admitted  into  the  union 
in  pursuance  of  an  act  of  congress  passed  December  31, 
1862.^ 

§■  566.  As  the  general  government  was  instituted  for 
the  purpose  of  exercising  national  authority  over  all 
matters  pertaining  to  national  security  and  welfare,  it 
was  necessarily  charged  with  tlie  regulation  and  govern- 
ment of  the  territories  belonging  to  the  nation,  and 
therefore  the  constitution  committed  to  congress  the 
power  to  dispose  of,  and  make  all  needfnl  rules  and 
regulations  respecting  the  territory  and  other  property 
belonging  to  the  United  States.^  When  for  any  purpose, 
or  by  any  means,  the  nation  acquires  territory,  the  title 
to  the  same  vests  in  the  nation  as  a  corporate  society. 
It  does  not  belong  to  individuals  as  members  of  the 
national  society,  and  they  can  have  no  property  in,  or 
authority  over,  such  territory  except  through  the  autlior- 

1  Ante,  ?  . 

«  Sa  Session  of  the  37th  Congress, 'ch.  6,  p.  633. 

3  Art.  4,  §  3,  cl.  2,  Const.  U.  S. 


382  GOVERNMENT. 

ity  of  the  nation  as  expressed  through  the  law-making 
power  thereof.  During  the  political  struggles  between 
the  anti-slavery  and  pro-slavery  parties  iu  the  United 
States,  questions  of  national  authority  over  the  terri- 
tories of  the  United  States  were  raised  and  discussed. 
The  slaveholder  insisted  upon  his  right  to  take  his  slaves 
with  him  into  these  territories,  and  to  hold  them  there 
as  slaves ;  thus  establishing  slavery  in  the  territories, 
and  to  accomplish  this  end,  divers  theories  respecting 
the  rights  of  the  inhabitants  in,  and  the  authority  of 
the  government  over,  these  territories  were  institnted 
and  discussed.  There  was  one  theory  denominated  in 
political  parlance,  "squatter  sovereignty,"  which  con- 
tended that  those  Avho  inhabited  a  territory  had  the  sole 
authority  of  determining  the  character  of  the  domestic 
or  local  institutions  to  be  introduced  therein.  If  they 
were  in  favor,  of  slavery  in  the  territory,  then  slavery 
might  be  introduced,  against  the  wishes  or  consent  of 
the  people  of  the  United  States.  This  class  of  political 
I^hilosophers  had  their  origin  in  a  theory  introduced  in 
1846,  by  General  Oass,  to  wit,  that  congress  had  only 
a  property  jurisdiction  over  the  territories  of  the  United 
States,  and  had  no  authority  over  the  local  and  domes- 
tic concerns  of  the  inhabitants  thereof.^  This  theory 
was  introduced  as  a  means  of  defense  against  what  was 
denominated  the  "  Wilmot  Proviso,"  which  proposed 
that  congress  should,  by  law,  make  it  impossible  to 
create  any  future  slave  states  out  of  free  territory. 
These  theories  were  discussed  by  the  leading  political 
parties  at  times  with  great  earnestness,  but  were  never 
accepted  or  acted  upon  by  the  government  or  people  of 
the  United  States.  They  had  their  influence  iu  the 
political  canvass,  but  were  never  recognized  in  the  halls 
of  legislation  or  upon  the  bench. 

§  567.  Those  wljo  denied  to  congress  the  right  to  leg- 
islate for  the  territories  of  the  United  States,  were 
obliged  to  assert  the  right  of  the  nation  to  acquire  terri- 
tory, not  in  virtue  of  any  constitutional  provision  to  that 
effect,  but  in  virtne  of  national  sovereignty.  This  involved 
the  absolute  fallacy  of  their  theory.  The  nation,  in  vir- 
tue of  its  sovereignty,  acquired  territory  from  like  sov- 
ereign nations.  The  question  then  arose,  did  the  nation 
acquireonly  a  jjroperty  jurisdiction  over  such  territory, 
leaving  the  sovereignty  in  France,  Mexico,  or  Spain,  or 
did  she  acquire  the  sovereignty  likewise  ?    It  could  not 

1  See  his  letter  to  A.  0.  P.  Nicliolson,  of  Tennessee. 
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be  denied  tliat  in  acquiring  the  territory  of  Florida, 
Louisiana,  New  Mexico  and  California,  tLe  sovereignty 
Lad  been  acquired,  and  being  acquired,  it  had  been  ves- 
ted in  the  ijeople  as  a  nation,  there  to  remain  until  by 
the  legislative  will  of  the  nation,  it  should  be  transferred 
to  another  like  sovereign.  This  proposition  was  easy 
of  oomprehension.  The  people  of  the  nation,  in  virtue  of 
their  inherent  sovereignty,  acquired  the  property  in, 
and  sovereignty  over,  the  territories  of  the  United  States. 
When  acquired  by  purchase,  they  were  paid  for  out  of 
the  common  treasurj^;  when  by  conquest,  they  were 
acquired  by  the  common  blood  of  the  nation  ;  and  when 
the  title  was  transferred,  it  was  transferred  to  the  nation 
at  large.  Therefore  every  citizen  of  the  United  States 
had  a  right  to  participate  in  the  regulation  and  govern- 
ment of  the  same  through  the  national  legislature. 

g  568.  The  fourth  section  of  the  fourth  article  of  the 
constitution  provides  that  "the  United  States  shall  gnar- 
anty  to  every  state  in  this  Uuion,  a  republican  form  of 
government ;  and  shall  protect  each  of  them  against 
invasion ;  and  on  application  of  the  legislature  or  of 
the  executive — when  the  legislature  cannot  be  convened 
— against  domestic  violence."  By  the  term  "the  JInited 
States,"  as  here  tised,  is  understood  the  people  of  the 
United  States,  acting  through  the  agency  of  the  general 
government ;  that  is,  those  who  ordained  and  estab- 
lished the  constitution,  and  instituted  the  general  gov- 
ernment as  a  means  of  administering  their  authority. 
This  provision  of  the  constitution  is  in  itself  the  author- 
itative guaranty,  to  be  carried  into  execution  through 
the  general  government.  The  parties  to  this  guaranty 
are  the  people  of  the  nation  on  the  one  hand,  and  the 
people  of  the  state  on  the  other,  each  with  all,  and  all 
with  each,  that  the  local  or  state  government  under 
which  they  live,  shall  be  in  form  republican.  The  lan- 
guage of  this  clause  is  peculiar.  It  is  not  that  the  na- 
tion shall  guaranty  to  the  states  that  every  associate 
state  shall  be  republican  in  form;  but  it  shall  guar- 
anty to  every  state,  a  republican  form  of  govern- 
ment; the  guaranty  is  to  each  state,  that  is,  to  the 
people  of  each  state  that  the  local  or  state  government 
shall  be  republican  in  form.  It  is  the  guaranty  of  the 
thirty  millions  of  the  nation,  to  the  one  hundred  and 
twelve  thousand  of  the  inhabitants  of  Delaware,  that 
the  local  or  state  government  of  Delaware  shall  be 
republican. 
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§569,  The  states  as  political  corporations  were  not 
parties  to  the  constitution  ;  but  the  citizens  of  the  states 
in  their  character  as  national  citizens  were  parties  to  it. 
The  states  as  political  corporations  stood  in  need  of  no 
such  guaranty.  The  people  of  the  state  had  authority 
to  deterujine  the  form  of  their  government  prior  to  the 
institution  of  the  general  government;  and  if  they 
desired  one  republican  in  form,  they  could  have  it  with- 
out any  guaranty  from  the  nation.  It  was  not  the 
design  of  this  provision  to  secure  the  people  of  a  state 
against  their  own  future  volitions,  should  they,  on  the 
failure  of  the  system  they  were  then  adopting,  desire  to 
change  the  form  of  their  local  government.  It  was  not 
to  the  state  as  a  corporation  or  an  association  of  people 
that  the  guaranty  was  made;  but  to  the  individual, 
crushed  and  overwhelmed  by  an  insolent  and  oppressive 
majority ;  it  was  to  him  as  a  citizen  of  the  United  States 
whether  in  the  majority  or  the  minority,  that  the  guar- 
anty was  given  to  secure  him  iiot  only  from  individual  but 
governmental  oppression.  The  ends  soug'ht  to  be  accom- 
plished by  the  institution  of  the  general  and  state  gov- 
ernments are  better  secured  by  construing  this  guar- 
anty as  extending  to  aU  the  people  of  the  several  states, 
and  thus  securing  to  each  the  benefits  of  a  republican 
form  of  government,  than  by  any  other  construction. 
It  thus  pledges  the  faith  and  power  of  the  nation  to 
every  citizen,  that  the  local  government  nnder  which 
he  lives  shall  be  republican,  and  that  he  shall  be  enti- 
tled to  sustain  to  it  the  relation  of  a  free  citizen. 

§  570,  It  has  been  urged  that  the  term  "  repiiblican" 
is  vague  and  indefinite ;  that  the  worst  kinds  of  despot- 
ism have  flourished  under  governments  "  republican  in 
form;"  and  the  republics  of  Greece,  and  Eome,  and 
Italy  have  been  cited.  It  is  admitted,  that  looking  at 
simple  precedents  without  an  investigation  of  the  princi- 
ples involved  in  a  republican  government,  the  friends  of 
freedom  have  little  to  hope  from  a  government  republican 
merely  in  its  form.  But  an  investigation  of  the  princi- 
ples which  give  name  to  a  republican  government,  and 
an  observation  of  the  manner  in  which,  and  the  reasons 
for  which,  that  form  of  government  is  prescribed  by  and 
guaranteed  in,  the  constitution  of  the  United  States, 
make  it  a  bulwark  of  American  liberty,  which  cannot 
be  evaded  or  overthrown.  As  a  corporation  a  state 
may  be  republican  in  form,  while  but  a  moiety  of 
the  people  are  represented    in    the  government; — it 
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may  be  republican  in  form,  while  its  proportions  are 
cramped  and  distorted  by  limitations  and  partialities. 
The  idea  of  a  republic  necessarily  places  the  sovereignty 
in  the  people.  It  supposes  that  those  who  administer 
the  public  authority  do  so  by  the  authority  of  the 
people,  that  is  by  the  governing  portion  of  them.  Gov- 
ernments have  bieen  called  republics  which  have  been 
under  the  direction  of  a  wealthy  or  aristocratic  class,  in 
which  the  masses  of  the  people  had  no  voice.  Kever- 
theless  they  were  denominated  republican,  as  distin- 
guished from  monarchies.  The  principles  upon  which 
such  governments  were  administered,  taken  in  respect 
to  the  administration' thereof,  Avere  republican,  and  they 
were  denominated  republics ;  and  a  guaranty  made  to 
the  governing  class  that  the  government  should  be  to 
them  republican  in  form  would  have  been  fulfilled.  But 
had  the  guaranty  been  made  to  each  individual  subject 
of  that  government,  that  for  the  protection  of  .his  rights 
the  government  should  be  to  him  republican,  ib  would 
not  have  been  realized.  When,  however,  it  is  remem- 
bered that  the  guaranty  under  consideration  was  made 
by  all  the  people  of  the  United  States  with  each  and 
every  citizen  thereof,  that  the  local  or  state  govern- 
ment under  which  he  should  live,  should  be  to  him 
republican  in  form,  it  became  the  highest  guaranty  of 
civil  protection  which  could  be  given  to  a  citizen. 

S  571.  The  Federalist  sometimes  speaks  of  the  Ameri- 
can Union  as  though  it  was  a  confederacy ;  and  at  other 
times  as  though  it  was  a  government  of  the  people.  In 
commenting  upon  this  clause  of  the  constitution,  it 
treats  the  union  as  a  confederacy.  It  says,  "in  a  con- 
federacy founded  on  republican  principles,  and  com- 
posed of  republican  members,  the  superintending  gov- 
ernment ought  clearly  to  possess  authority  to  defend 
the  system  against  aristocratic  or  monarchical  innova- 
tions. The  more  intimate  the  nature  of  such  a  union 
may  be,  the  greater  interest  have  the  members  in  the 
political  institutions  of  each  other;  and  the  greater 
right  to  insist,  that  the  form  of  government  under  which 
the  compact  was  entered  into,  should  be  substantially 
maintained.  But  a  right  implies  a  remedy  ;  and  where 
else  could  the  remedy  be  deposited,  than  where  it  is 
deposited  by  the  constitution.  Governments  of  dis- 
similar principles  and  forms  have  been  found  less 
adapted  to  a  federal  coalition  of  any  sort,  than  those 
of  a  kindred  nature.    '  As  the  confederate  republic  of 

49 
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Germany  consists  of  free  cities  and  petty  states,  subject' 
to  different  princes,  experience  shows  us  that  it  is  more 
imperfect   than   that    of    Holland    and    Switzerland. 
Greece  was  undone  as  soon  as  the  king  of  Macedon 
obtained  a  seat  among  the  Amphictyons.' "  '■ 

S  572  But  the  plain  statement  of  the  case  seems  to  be 
this: — The  people  of  the  United  States  in  the  institution 
of  the  general  and  state  governments  were  providing 
for  the  administration  of  their  authority  in  such  a  man- 
ner, as  to  secure  to  themselves  and  their  posterity  the 
blessings  of  civil  libefty.  It  was  a  part  of  their  system 
to  commit  the  management  of  all  local  and  domestic 
interests  to  local  governments,  which,  in  the  exercise  of 
their  authority  within  the  sphere  of  their  administration, 
were  to  be  independent  of  the  general  government,  and 
of  the  people  of  the  other  states  or  portions  of  the 
nation.  These  local  or  state  institutions  already  existed 
over  most  of  the  national  domain ;  and  were  to  be  insti- 
tuted whenever  and  wherever  future  occasion  might 
require.  Every  national  citizen  was  likewise  a  state 
citizen ;  subject  to  the  administration  of  these  local  gov- 
ernments, in  all  that  pertained  to  his  local  and  domestic 
interests.  As  a  state  citizen,  no  one  had  any  authority 
to  interfere  with,  or  direct,  the  administration  of  govern- 
mental authority,  in  other  states ;  and  yet  his  safety  and 
welfare  as  a  national  citizen,  would  be  greatly  aftfected  . 
by  the  political  character  of  the  other  local  governments. 
It  was  therefore  a  matter  of  necessary  i)recaution  that 
the  people  of  the  nation  should  at  all  times  retain  the 
political  supervision  of  the  character  of  these  local  or 
state  institutions,  and  see  to  it,  that,  in  character,  they 
shonld  be  in  harmony  with  the  American  theory  and 
principle  of  government. 

§  573.  These  states,  in  territory,  are  but  portions  of  the 
national  domain ;  in  inhabitants,  but  families  of  national 
citizens ;  in  political  individuality,  but  corporate  instru- 
ments of  national  administration,  instituted  for  local  and 
special  purposes.  It  was  therefore  the  duty  of  the  nation, 
to  protect  them  against  foreign  invasion  from  without, 
and  domestic  violence  from  within,  to  enable  them  to  • 
discharge  the  duties  imposed  upon  them,  and  to  secure 
to  the  people  the  blessings  of  civil  liberty.  The  consti- 
tution therefore  provides,  that  the  nation  shall  protect 
each  state  against  invasion  and  domestic  violence.'' 

1  Moutesquieu,  B.  9,  ch.  1, 2;  Federalist,  No.  21 :   Story's  Com.  on  Const.,  ?  1815. 
»  Art.  4, 2  i,  Const.  U.  S. 
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CHAPTER  XIX. 

OF  AMTiKDMEKTS  TO  THE  CONSTITUTION. 

§  574.  The  constitution  of  the  United  States  was 
ordaiued  and  established  for  the  purpose  of  instituting  a 
goverment  authorized  to  speak  and  act  for  the  nation 
The  experience  of  thirteen  years  under  the  confederacy, 
had  demonstrated  the  fact,  that  a  nation  could  not  exist 
and  uiaintain  its  independence,  without  a  government 
intrusted  with  the  exercise  of  supreme  authority  over 
every  subject  essential  to  a  true  nationality.  The 
people  of  the  United  States  ordained  and  established  the 
constitution  to  the  end  that  such  a  government  might  be 
instituted.  In  the  institution  of  such  government,  they 
took  especial  care  to  act  in  virtue  of  their  authority  as 
members  of  the  national  society ;  as  people  of  the  United  , 
— riot  of  the  separate  States.  When  the  constitution 
had  been  framed  by  delegates  from  the  several  states, 
and  made  ready  to  be  submitted,  it  was  especialy  pro- 
vided, that  it  should  be  submitted  to  the  people  of  the 
states,  and  not  to  the  states  as  political  corporations, — 
for  their  ratification.  That  the  legislatures  of  the  seve- 
ral states  should  provide  by  law  for  the  calling  of 
primary  conventions  of  the  people  to  whom  the  jjroposed 
constitution  should  be  submitted.  The  object  of  these 
requirements  was  to  institute  a  national  government  of 
the  people  ;  and  not  a  confederated  government  of  the 
political  states.  It  was  to  base  the  government  upon 
the  inherent  sovereignity  of  the  American  nation,  and 
make  it  supreme  over  all  local  or  state  authority  in  its 
administration.  In  such  action,  they  occupied  a  plane 
above  constitutions,  and  spake  with  the  authority  that 
ordains  and  establishes  independent  of  constitutions ;  an 
authority  which  pertains  to  society  in  its  sovereign  rela- 
tions to  each  and  every  member  thereof;  acknowledging 
no  superior  save  God  and  his  laws,  natural  and  Divine. 
Therefore  they  said,  "  This  constitution  and  the  laws  of 
United  States  made  in  pursuance  thereof,  etc.,  sliall  be 
f/ie  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitu- 
tion or  laws  Of  any  state  to  the  contrary  notwithstand- 
ing." 1 

'  Art.  6,  cl.  2,  Qonst.  U.  S. 
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S  575.  In  providing  for  amendments  to  this  consti- 
tution, the  people  retained  the  authority  to  make  such 
changes  as  experience  should  demonstrate  to  be  neces- 
sary for  the  safety  and  welfare  of  the  nation.  Article 
five  provides  that  "  the  congress,  whenever  two-thirds 
of  both  houses  shall  deem  it  necessary,  shall  propose 
amendments  to  this  constitution ;  or  on  the  application 
of  the  legislatures  of  two-thirds  of  the  several  states, 
shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  intents  and 
purposes,  as  a  part  or  this  constitution  when  ratified  by 
the  legislatures  of  three-fourths  of  the  several  states,  or 
by  conventions  in  three-fourths  thereof,  as  the  one  or 
the  other  mode  of  ratification  may  be  proposed  by  the 
congress." 

g  576.  This  provision  points  out  two  modes  of  amend- 
ment of  the  constitution,  one  at  the  instance  of  the 
general  government,  through  the  instrumentality  of 
congress ;  the  other  at  the  instance  of  the  states.  Con- 
gress, whenever  two-thirds  of  each  house  concur  in  the 
expediency  of  an  amendment  may  propose  the  same ; 
and  when  it  is  ratified  by  the  legislatures  of  three-fourths 
of  the  several  states,  or  by  conventions,  as  congress 
shall  direct,  it  becomes  a  part  of  the  constitution.  Or 
the  legislatures  in  two-thirds  of  the  several  states  may 
apply  for  a  convention  for  proposing  amendments, 
which  congress  is  obliged  to  call  on  such  application, 
and  the  amendments  proposed  by  such  convention,  to 
become  a  part  of  the  constitution,  must  be  ratified  in  the 
same  manner  as  when  proposed  by  congress.     . 

g  577.  Whether  the  proposed  amendments  to  the 
constitution  shall  be  ratified  or  rejected  by  the  action 
of  the  state  legislatures,  or  by  the  action  of  conven- 
tions of  the  people  in  the  several  states,  depends  upon 
the  discretion  of  congress.  The  amendment,  when 
made,  becomes,  to  all  intents  and  purposes,  a  part  of 
the  constitution ;  and,  therefore,  of  the  supreme  law  of 
the  land.  The  authority  involved  in  making  these 
amendments  is  superior  to  the  constitution  itself;  that 
is,  it  must  be  an  authority  which  can  add  new  pro- 
visions, or  remove  existing  ones,  at  pleasure.  For  this 
reason  congress,  as  the  national  legislature,  determines 
whether  the  proposed  amendments  shall  be  submitted 
for  ratification,  to  the  state  legislatures,  or  to  conven- 
tions of  the  people,  so  that  the  ratification  or  rejection 
of  any  proposed  amendment,  will  be  by  national,  and 
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not  state  authority.  By  this  provision  of  the.  consti- 
tution, au  amendment  may  be  made  conferring  upon 
the  geueral  government  full  jurisdiction  over  any 
subject,  at  the  expense  of  state  administrative  author- 
ity, even  against  the  consent  of  one-foufth  of  the 
states;  that  is,  a  state  is  liable  to  be  deprived  of  any 
portion  of  its  jurisdiction  without  its  consent.  This  of 
itself,  demonstrates  the  superior  authority  of  the  nation 
over  that  of  the  states.  No  political  corporation  can 
be  deemed  sovereign  when  its  will  is  subject  to  a  higher 
legal  authority.  Sovereignty,  as  an  attribute  of  civil 
governmentj  is  the  supreme  authority  and  power  by 
which  a  state  is  governed,  and  implies  the  right  of  com- 
manding in  the  last  resort.  Therefore,  there  can  be  no 
absolute  sovereignty  in  a  state,  where  the  authority  of 
its  constitution  and  laws  are  liable  to  be  overruled  by  a 
higher  authority. 

g  578.  The  mode  pointed  out  by  the  constitution  in 
which  amendments  may  be  made,  evinces  great  wisdom 
and  prudence  on  the  part  of  those  who  framed  and  adopted 
it.  Being  a  new  experiment  in  government,  it  could  not 
be  presumed  to  be  sufldciently  perfect,  not  to  require 
amendments  to  adapt  it  to  the  needs  of  the  expanding 
nation ;  nevertheless  it  should  guard  against  impulse  or 
haste  in  changing  its  principles  to  meet  any  supposed 
need,  or  to  supply  any  apparent  defect.  The  require- 
ment, therefore,  that  before  any  amendment  should  be 
made,  it  should  be  proposed  by  two-thirds  of  each  house 
of  congress,  or  by  a  convention  called  on  the  applica- 
tion of  the  legislatures  of  two-thirds  of  the  states  ;  and 
that  the  amendments  thus  proposed  before  they  should 
become  valid  as  parts  of  the  constitution,  should  be  ratir 
fled  by  three-fourths  of  the  votes  of  the  states,  etc.,  seems 
to  be  eminently  wise  and  safe.  The  necessity  for  an 
amendment  must  become  palpable  before  it  can  be  pro- 
posed ;  and  it  must  be  essential  to  the  security  or  welfare 
of  the  nation,  or  three-fourths  of  the  states  through  their 
legislatures  or  conventions  would  hardly  be  inclined  to 
adopt  it.  The  time  required,  and  the  deliberation  which 
would  be  had,  in  proposing  and  ratifying  any  amend- 
ment, would  be  suflBoient  to  insure  wise  and  prudent 
action  on  the  part  of  the  best  minds  of  the  nation. 

g  579.  The  people  of  the  United  States  were  exceed- 
ing jealous  of  power  in  the  hands  of  those  charged  with 
the  administration  of  the  general  government.  They 
seemed  continually  to  lose  sight  of  the  fact,  that  the 


390  GOVERNMENT. 

national  government  was  as  eminently  theirs,  and  as 
immediately  responsible  to  them,  as  was  the  govern- 
ment of  the  states;— that  it  was  to  them,  as  national 
citizens,  what  the  state  government  was  to  them,  as 
state  citizens — that  both  were  their  own  institutions, 
created  for  their  own  protection  and  welfare;  —  that 
the  state  and  national  citizen  Avas  one  and  the  same 
individual,  having  one  and  the  same  interests  to  be  pro- 
tected and  promoted — that  the  character  and  interests 
of  an  individual  as  a  national  citizen,  could  never 
Ijrompt  him  to  injure  and  oppress  himself  as  a  state 
citizen; — that  therefor,  there  never  could  be  a  disposi- 
tion on  the  part  of  the  nation  to  trench  upon  the  rigiits 
and  liberties  of  the  citizens  of  the  state.  In  short,  that 
the  body,  consisting  of  «ZZ  the  members,  could  never  find 
an  interest  or  an  inclination,  to  make  war  upon  its  indi- 
vidual members.  So  the  national  citizen  could  never 
be  i)laced  in  a  situation  where  either  interest  or  inclina- 
tion would  lead  him  to  injure  himself  as  a  state  citizen. 
The  constitution  of  government,  while  it  made  the  legis- 
lative office  permanent,  provided  for  returning  one 
branch  thereof  to  the  people  every  two  years ;  so  that 
the  individual  members  of  the  legislature  could  not 
separate  themselves  from  the  people,  and  legislate  for 
permanent  advantage  to  themselves.  There  could  be  no 
inducement  to  usurp  authority,  or  to  accumulate  powei- 
in  the  government  as  against  the  people ;  for  those  who 
did  so  would  soon  be  returned  to  the  people  to  suffer  the 
oppression  of  their  own  begetting.  The  members  of  the 
general  government  not  being  permanent,  and  being 
obliged  to  live  as  citizens  under  the  laws  of  their  own 
enacting,  would  not  be  inclined  to  injure  themselves  by 
wicked,  weak  or  imprudent  legislation.  They. had  lived, 
hitherto,  under  a  national  government  monarchical  in 
theory  and  practice.  That  government,  in  its  authority 
and  interests,  had  been  separated  from  the  masses,  and 
was  not  responsible  to  them.  The  independence  they 
had  proclaimed,  and  maintained,  was  achieved  to  vindi- 
cate the  rights  of  the  citizen  against  the  oppression  of 
such  government.  It  was,  therefore,  natural  for  them 
to  feel  and  act  as  they  did,  until  such  early  impressions 
of  the  natural  separation  of  the  interests  of  the  govern- 
ment and  people  were  removed.  Under  the  influence 
of  these  feelings,  they  dfemanded  that  the  constitution 
should  contain  guarantees  in  favor  of  the  people  as 
against  the  government,  in  the  nature  of  bills  of  rights, 
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such  as  had  been  demanded  of  King  John,  Charles  the 
First,  and  other  princes.  Most  of  the  amendments  to 
the  constitution  which  were  made  soon  after,  were  of 
this  character. 

g  580.  Bills  of  rights,  in  their  origin,  are  stipulations 
between  the  prince  and  his  subjects;  that  is  between 
the  government  and  people,  for  the  limitation  of  prerog- 
ative authority  in  the  administration  of  the  government. 
These  stipulations  are  proper,  and  not  unfrequently 
necessary,  in  monarchical  countries  where  the  govern- 
ment in  origin,  authority,  and  interest,  is  separated  from 
the  people.  But  in  democratic  countries,  where  the 
I)eople  tbemselves  are  not  only  the  source  of  govern- 
mental authority,  but  the  administrators  of  it,  there  is 
less  occasion  to  guard  their  liberties  by  limitations  and 
restrictions  iu  the  nature  of  such  bills.  There  are  possi- 
bilities of  temporary  abuses  of  governmental  powers 
which  would  endanger,  for  the  moment,  the  rights  and 
liberties  of  the  citizen.  To  guard  against  such  tempo- 
rary dangers,  it  is  proper  to  insert  in  the  fundamental 
law,  limitations  and  restrictions  of  such  a  character  as 
■will  be  likely  to  prevent  their  occurrence.  Thus,  the 
first  amencjmeut  to  the  constitution  provides  that  con- 
gress shall  make  no  law  respecting  an  establishment  of 
religion  ;  or  prohibiting  the  free  exercise  thereof.  In 
that  respect  government  is  to  leave  man  to  his  own 
conscience,  and  to  take  upon  himself  the  responsi- 
bilities of  being  true  to  the  demands  of  his  religious 
nature.  He  must  be  left  to  adapt  his  creed  to  his  con- 
victions ;  and  both,  to  such  light  and  understanding  as 
a  free  inquiry  into  his  own  nature,  needs,  duty  and  rela- 
tion to  God  and  man  will  give  him.  History  and  obser- 
vation have  taught,  that  nothing  is  more  likely  to  occur 
under  any  form  of  government,  than  an  effort  to  impose 
upon  others,  the  religious  creeds  and  observances  of 
those  wbo,  in  influence  or  power,  lead  society.  There- 
fore to  guard  against  such  a  possible  attempt  this  pro- 
vision was  inserted  in  the  fundamental  law. 

S  581.  Says  Judge  Story  :^  "  How  far  any  govern- 
ment has  a  right  to  interfere  in  matters  touching  reli- 
gion has  been  a  subject  much  discussed  by  writers  upon 
public  and  political  law.  The  right  and  the  duty  of  the 
government  to  interfere  in  matters  of  religion  have  been 
maintained  by  many  distinguished  authors,  as  well 
those  who  were  the  warmest  advocates  of  fcee  govern- 

1  Com.  on  Const.  5 1871. 
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ments,  as  those  who  were  attached  to  governments  of  a 
more  arbitrary  character.  Indeed  the  right  of  society  or 
government  to  interfere  in  matters  of  religion  will  hardly 
be  contested  by  any  persons,  who  believe  that  piety, 
religion  and  morality  are  intimately  connected  with  the 
well  being  of  the  state,  and. indispensable  to  the  admin- 
istration of  civil  justice.  The  promulgation  of  the  great 
doctrines  of  religion,  the  benign  attributes  and  provir 
dence  of  one  Almighty  God,  the  responsiblity  to  Him  for 
all  our  actions,  founded  upon  moral  freedom  and  account- 
ability ;  a  future  state  of  rewards  and  punishments;  the 
cultivation  of  all  the  moral,  social  and  benevolent 
virtues,  can  never  be  a  matter  of  indifference  in  any  well 
ordered  community.^  It  is  indeed  difficult  to  conceive 
how  any  civilized  society  can  well  exist  without  them. 
It  is  impossible  for  those  who  believe  in  the  truths  of 
Christianity  as  a  divine  revelation,  to  doubt  that  it  is 
the  especial  duty  of  government  to  foster  and  encour- 
age it  among  all  the  citizens  and  subjectsy^  This  is  a 
point  wholly  distinct  from  that  right  of  pnvate  judg- 
ment in  matters  of  religion,  and  of  the  freedom  of  pub- 
lic worship  according  to  the  dictates  of  one's  conscience." 
g  582.  "  The  real  difficulty  lies  in  ascertaining  the 
limits  to  which  government  may  rightfully  go  in  foster- 
ing and  encouraging  religion.  Three  cases  may  easily 
be  supposed.  One  where  government  affords  aid  to  a 
particnlar  religion,  leaving  all  persons  free  to  adopt  any 
other,  ^nother  where  it  creates  an  ecclesiastical  estab- 
lishment for  the  propagation  of  the  doctrines  of  a 
particular  sect  of  that  religion,  leaving  a  like  freedom 
to  all  others.\  A  third  where  it  creates  such  an  estab- 
lishment, and/excludes  all  persons  not  belonging  to  it, 
either  wholly  or  in  part,  from  any  participation  in  the 
public  honors,  trusts,  emoluments,  privileges  and  immu- 
nities of  the  state.  For  instance,  a  government  may 
simply  declare  that  the  christian  religion  shall  be  the 
religion  of  the  state ;  and  shall  be  aided  and  encouraged 
in  all  the  varieties  of  sects  belonging  to  it.  Or  it  may 
declare  that  the  Catholic  or  the  Protestant  religion  shall 
be  the  religion  of  the  state,  leaving  every  man  to  the 
free  enjoyment  of  his  own  religious  opinions.  Or  it 
may  establish  the  doctrines  of  a  particular  sect,  as  of 
Episcopalians,  as  the  religion  of  the  state,  with  a  like 
freedom;  or  it  may  establish  the  doctrines  of  a  par- 
ticular sect,  as  exclusively  the  religion  of  the  state, 

>  Burlamaqul,  pt.  S,  p.  171. 
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tolerating  others  to  a  limited  extent,  or  excluding  all 
not  belonging  to  it  from  all  public  honors,  trusts, 
emoluments,  privileges  and  immunities." 

g  583.  There  is  no  real  difficulty  in  determining  the 
true  limit  of  governmental  action  in  respect  to  morality, 
religion  or  any  other  state  of  the  Individual  by  which 
he  is  to  be  made  a  better  member  of  society.  There  is 
a  wide  distinction  between  what  the  public  authority 
should  encourage,  and  what  it  should  ordain  and  estab- 
lish; and  there  is  likewise  a  wide  distinction  between 
religion,  as  a  state  of  the  heart  or  affections,  and 
theology,  or  the  i)hilosophy  or  science  by  which  that, 
religious  condition  is  to  be  induced  in  the  individual. 
Eeligion  has  respect  to  what  a  man  is;  theology  to  what 
a  man  helieves  and  ^practices.  True  religion  consists  in 
that  spiritual  condition  or  state  of  the  individual  by 
means  of  which  he  becomes  united  to,  and  at  one  with, 
God.  True  theology  consists  in  that  faith  and  practice 
by  which  that  true  religious  condition  is  to  be  attained. 
Government  can  appropriately  encourage  that  faith  and 
practice,  which  appears  to  it,  to  lead  to  that  true 
religious  condition  or  state,  and  in  this  way,  to  encour- 
age religion.  .<lt  can  create  and  endow  schools  and 
seminaries  of  leaning  with  such  a  view.  But  it  cannot, 
constitutionally  or  appropriately,  determine  what  par- 
ticular faith  and  practice  shall  be  adopted  and  followed 
by  a  citizen  or  class  of  citizens,  nor  can  it  use  the  public 
authority  to  establish  any  particular  mode  or  form  of 
faith^ 

S  584.  It  is  the  province  of  government  to  protect 
society  from  such  conduct  on  the  part  of  citizens,  as 
tends  directly  to  destroy  public  morality  and  virtue ;  or 
to  inflict  evils  upon  individuals  and  society.  Practices 
may  be  encouraged,  or  even  required,  in  the  name  of 
religion,  which  it  would  be  the  duty  of  government  not 
only  not  to  encourage,  but  absolutely  to  prohibit  and 
punish.  There  is,  and  can  be  no  limit  to  the  follies  and 
absurdities  practiced  and  inculcated  in  the  name  of  reli- 
gion. A  parent  may  feel  called  upon  to  sacrifice  his 
child ;  or  a  mother,  her  babe.  A  wife  or  widow,  to  burn 
upon  the  funeral  pile.  One  may  profess  to  believe  it 
to  be  his  duty  to  live  in  a  state  of  sexual  permiscuity, 
and  to  beget  as  many  children  as  he  has  the  physical 
ability.  These  and  a  thousand  such  absurd  and  hurtful 
notions  may  be  promulgated  and  practiced  as  a  religious 
privilege,  duty  and  obligation.    No  one  will  presume  to 
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question  either  the  authority  or  the  duty  of  the  govern- 
ment, to  protect  society  against  such  pernicious  practices, 
even  though  it  should  interfere  with  the  religion  of  the 
'Hindoo  or  the  Mormon.  The  trne  scope  of  govern- 
mental policy  and  authority  in  respect  to  religion  would 
seem  to  be,  to  encourage  that  faith  and  practice  which 
tends  directly  to  produce  in' the  individual  a  high  sense 
of  responsibility  to  the  All-trqe,  All-puiie,  All-just, 
WISE  and  goob,  and  to  prohibit  those  practices  which  are 
in  their  nature  criminal  or  whose  direct  and  inevitable 
tendencies  are  to  produce  criminal  acts.  When  a  person 
does  an  act  which  is  prohibited  by  law  as  criminal  or 
hurtful  to  individuals  or  society,  he  is  responsible  for 
the  injury,  without  any  inquiry  into  the  moral,  political 
or  religious  philosophy  by  which  he  attempts  to  excuse 
himself.  He  is  punished  for  the  crime  committed  against 
individuals  or  society,  not  for  an  error  in  his  religious 
faith  or  practice.  The  constitution  intends  to  protect 
all  in  the  practice  and  enjoyment  of  their  religious  faith, 
so  far  as  it  does  not  beget  or  inculcate  criminal  or  hurtful 
civil  practices.  The  remaining  part  of  this  clause 
provides  for  the  freedom  of  speech  and  of  the  press, 
independent  of  the  exercise  of  governmental  authority, 
S  585.  The  second  amendment  of  the  constitution 
provides  that  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed,  because  a  well-regulated 
militia  is  necessary  to  the  security  of  a  free  state. 
The  militia  are  the  citizen  soldiers,  as  distinguished 
from  those  who  are  trained  to  arms  as  a  profession,  and 
who  constitute  the  elements  of  a  standing  army.  To  be 
an  efficient  militiaman  the  right  to  keep  and  bear  arms 
is  essential.  This  provision  had  its  source  in  that 
jealousy  of  power  in  the  hands  of  the  general  govern- 
ment, so  manifest  in  the  people,  at  the'time  the  consti- 
tution was  framed  and  adopted.  This  right  in  the 
people  to  keep  and  bear  arms,  although  secured  by  this 
provision  of  the  constitution,  is  held  in  subjection  to 
the  public  safety  and  welfare.  Whenever  for  any 
cause,  the  public  safety  shall  require  the  substitution  of 
martial  for  civil  administration,  then  the  maxim,  solus 
respiibliccE  suprema  lex,  applies ;  and  this  constitutional 
right  may  be  temporarily  suspended.  But  while  civil 
authority  bears  sway,  this  provision  of  the  constitution 
is  the  supreme  law  upon  that  subject.  Of  the  same 
character  is  the  third  amendment.  No  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  house,  without  the 
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consent  of  the  owner,  nor  in  time  of  war,  but  in  the 
manner  prescribed  by  law.  In  time  of  peace,  when  the 
civil  administration  of  authority  is  competent  to  protect 
society,  every  man's  house  is  his  castle.  The  king  even 
cannot  pass  his  threshold  without  express  or  implied 
l)ermission.  But  iu  time  of  war,  when  civil  authority 
is  supplanted  by  martial  power,  because  force  must 
answer  to  force,  then  the  particular  security  of  the  indi- 
vidual subject  must  yield  to  the  safety  and  welfare  of 
the  state.  Then  the  public  authority  must  clothe  itself 
with  all  necessary  power  over  the  persons  and  property 
of  the  subject,  and  wield  it  for  the  public  good. 

S  586.  The  fourth  amendment  to  the  constitution  is 
but  a  continued  euumeratiou  of  those  limitations  and 
restrictions  of  governmental  authority,  deemed  essential 
to  the  security  of  the  citizen.  It  provides  that  the  right 
of  the  people  to  be  secure  in  their  person,  houses,  papers 
and  effects,  against  unreasonable  searches  and  seizures 
shall  not  be  violated :  and  that  no  warrants  shall  issue 
but  upon  probable  cause  supported  by  oath  or  afiBrma- 
tion,  and  particularly  describing  the  place  to  be  searched 
and  the  person  or  thing  to  be  seized.  Such  substan- 
tially was  the  rule  of  the  common  law.^  But  after  the 
restoration  in  England,  a  practice  had  obtained  in  the 
secretary's  office  of  issuing  general  warrants  to  arrest 
persons  of  certain  classes  or  practices,  without  naming 
any ;  authorizing  the  officers  to  apprehend  all  suspected 
persons.  Under  such  general  warrant  great  abuses  were 
practiced.  The  question  of  the  legality  of  these  war- 
rants coming  before  the  king's  bench,  they  were  held 
to  be  void  for  uncertainty.^  But  this  provision,  like 
those  going  before,  is  only  a  limitation  upon  the  civil 
authority  of  the  general  government.  Whenever  martial 
law  becomes  necessary,  these  restrictions  and'  limita- 
tions cannot  be  appealed  to. 

S  587.  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when  in  actual 
service,  in  time  of  war  or  public  danger.  Nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb  ;  nor  shall  be  compelled  in  any 
criminal  case,  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process 

1 3  Cranch,  447;  1  Leading  Crim.  cases,  p.  161:  9  Georgia,  73. 
'  3  Burr,  1713 ;  1  Bl.  Com.,  291,  note  to  same ;  3  Crauch,  117. 
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of  law ;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation,^  and  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law  j 
and  to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation ;  to  be  confronted  with  the  witnesses  against  him  ; 
to  have  compulsory  process  for  obtaining  witnesses  ia 
his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defense.  The  object  of  these  amendments  is  to 
secure  to  every  citizen  or  inhabitant  of  the  nation,  who 
may  chance  to  be  accused  of  a  crime  against  the  peace 
and  dignity  thereof,  an  honest  and  fair  opportunity  to 
vindicate  himself  before  the  tribunals  of  his  country. 
First,  he  shall  not  be  required  to  make  any  answer  to  a 
criminal  accusation,  until  that  has  been  formally  reduced 
to  writing  audattested  by  responsible  official  parties,  hav- 
ing legal  authority  to  investigate  the  facts  and  frame  the 
accusation.  Second,  having  once  been  legally  tried  for 
an  offense,  he  shall  not  be  tried  again  for  the  same 
offense,  and  thus  be  twice  put  in  jeopardy  therefor. 
Third,  he  shall  not  be  required  to  be  a  witness  against 
himself  in  any  criminal  trial.  Fourth,  he  shall  be 
entitled  to  a  speedy  and  public  trial,  before  a  jury  of  the 
district  or  state  in  which  the  crime  is  alleged  to 
have  been  committed,  which  district  must  have  been 
ascertained  and  determined  by  law  before  the  commis- 
sion of  such  crime.  He  may  demand  to  be  informed  of 
the  nature  and  cause  of  the  accusation,  and  to  be  con- 
fronted on  trial  with  the  witnesses  against  him ;  and  to 
demand  and  have  the  compulsory  process  of  the  court 
to  obtain  his  witnesses,  and  the  assistance  of  counsel  to 
aid  him  in  his  defense.  These  rights  being  secured 
to  the  accused,  there  is  little  danger  of  an  oppressive 
trial,  or  an  unjust  conviction. 

S  588.  The  state  and  national  constitutions  by  which 
the  general  and  state  governments  were  instituted  and 
empowered  to  act,  were  instruments  or  powers  executed 
by  the  people,  to  these  respective  corporations.  All 
governmental  authority  proceeded  directly  or  iudirectly 
from  the  nation,  in  which  alone  sovereignty  inheres. 
The  constitution  of  the  general  government  enumerated 
the  subjects  of  general  jurisdiction,  over  which  that 
government  was  to  preside,  and  in  respect  to  which,  it 

» 6th  Amendment.  - 
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alone  had  authority  to  Administer.  The  constitution 
likewise,  by  prohibitions  and  restrictions,  guarded 
against  the  exercise  of  certain  powers  by  the  states, 
Then,  lest  there  should  be  any  misunderstanding  as  to 
the  source  and  limitation  of  governmental  authority 
in  the  general  and  state  governments,  it  is  provided  by 
the  tenth  amendment,  that  "  the  powers  not  delegated 
to  the  United  States  by  the  constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respect- 
ively, or  to  the  people."  The  object  of  this  clause  is  to 
mate  the  definition  and  distribution  of  political  powers 
under  the  administration  of  the  two  classes  of  govern- 
ment more  distinct  and  certain.  Power  to  administer 
in  respect  to  a  certain  class  of  subjects,  had  been  given 
to  the  general  government ;  and  it  "w^s  desirable  that 
the  remaining  governmental  powers  should  be  intrusted 
to  state  administration  for  local  and  domestic  jjurposes. 
Therefore,  having  defined  the  subjects  of  general 
administration,  and,  having  given  to  the  general  gov- 
ernment full  powers  in  respect  thereto,  it  would  have 
accomplished  the  purpose  had  in  view,  to  have  said,  all 
remaining  governmental  powers  shall  be  exercised  by 
the  states  respectively,  had  it  not  been,  that  the  exer- 
cise of  certain  powers  had  been  prohibited  to  the  states  ; 
and  besides  it  was  not  certain,  that  in  the  enumeration 
of  subjects  committed  to  the  general  administration, 
every  subject  essential  to  the  prosperity,  security,  and 
■welfare  of  the  nation,  had  been  included.  If  there 
•were  any  such  subjects  or  xjowers,  they  were  not  to  be 
considered  as  being  intrusted  to  state  administration, 
but  were  reserved  to  the  people  themselves.  This  reser- 
vation to  the  people  shows,  that  in  the  estimation  of 
those  who  framed  and  adopted  this  constitution,  the 
ultimate  source  of  the  authority  hy  which  the  general 
government  was  instituted,  was  in  the  people,  and  not 
in  the  states  as  political  corporations. 

S  589.  The  last  amendment  made  to  the  constitution 
of  the  United  States  is  in  these  words  :  K^either  slavery 
nor  involuntary  servitude  6xcept  as  a  punishment  for 
crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction.  Congress  shall  have  power 
to  enforce  this  article  by  appropriate  legislation.^ 
Under  this  amendment,  congress  has  full  power  to 
provide  for  such  political  administration  in  the  several 

1 13  U.  S.  Statutes  at  Large,  p.  567. 
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states  as  to  secure  freedom  to  every  citizen  or  inhabitant 
thereof.  This  provision  of  the  constitution,  together 
with  section  four  of  article  four,  gives  to  the  general 
government  full  power  to  supervise  state  legislation 
upon  the  subject  of  the  political  franchise  of  its  citizens 
or  inhabitants,  whenever,  in  their  judgment,  it  becomes 
necessary  to  carry  into  effect  these  guarantees.  If  a 
republican  form  of  government,  or  freedom  from 
slavery  or  involuntary  servitude  cannot  be  secured  in 
any  state  without  giving  to  the  people  the  elective 
franchise,  it  cannot  be  doubted  that  congress  has  full 
power  to  do  so. 
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NO.  1. 

The  first  step  taken  by  the  American  Colonies  toward 
establishing  their  nationality,  was  by  the  appointment  of  dele-, 
gates  to  meet  in  convention  and  take  into  consideration  their 
actual  situation  ;  and  the  differences  subsisting  between  them 
and  Great  Britain.  This  convention  met  in  Carpenter's  Hall, 
in  the  city  of  Philadelphia,  on  the  5th  of  September,  llli.  On 
that  occasion  delegates  attended  from  New  Hampshire,  Massa- 
chusetts Bay,  Rhode  Island  and  Providence  Plantations,  Con- 
necticut, from  the  city  and  county  of  New  York,  and  other 
counties  in  the  province  of  New  York,  New  Jersey,  Pennsylva- 
nia, New  Castle,  Kent  and  Sussex,  on  Delaware,  Maryland,  Vir. 
ginia,  and  South  Carolina.  Peyton  Randolph  was  unanimously 
chosen  president  of  the  congress,  and  Charles  Thomson  was 
unanimously  chosen  secretary.  On  the  14th  of  September,  dele- 
gates from  North  Carolina  appeared  and  took  their  seats,  in  the 
congress.  This  congress  continued  in  session  until  the  26th  of 
October,  when,  having  first  passed  a  resolution  (Oct.  22)  recom- 
mending delegates  to  meet  again  at  Philadelphia  on  the  10th  of 
May,  1 775,  it  was  dissolved.  On  the  22d  of  October,  Peyton  Ran- 
dolph being  unable  to  attend,  on  account  of  indisposition,  Henry 
Middleton  was  chosen  to  supply  his  place  as  president  of  the 
congress. 

On  the  10th  of  May,  1775,  according  to  the  recommendation 
of  the  preceding  congress,  the  delegates  from  the  same  several 
colonies,  with  the  exception  of  Rhode  Island,  assembled  at  the 
State  House  in  Philadelphia,  when  Peyton  Randolph  was,  a 
second  time,  unanimously  elected*  president,  and  Charles  Thom- 
son was  unanimously  chosen  secretary,  of  said  second  congress. 
On  the  24th  of  May,  Peyton  Randolph  being  under  the  neces- 
sity of  returning  home,  the  chair  became  vacant ;  and  John 
Hancock  was  unanimously  elected  president,  in  his  place. 
On  the  14th  of  June  it  was  resolved  to  raise  several  companies 
of  riflemen,  by  enlistment,  for  one  year,  to  serve  in  the  American 
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Continental  Army;  it  established  the  pay  of  the  officers  and  pi-i- 
Tates.  and  appointed  a  committee  to  prepare  rules  and  regula- 
tions for  the  government  of  the  army.  On  the  15th  of  June,  it 
was  resolved  that  a  general  should  be  appointed  to  command 
all  the  continental  forces,  raised  or  to  be  raised,  for  the  defense 
of  American  liberty ;  and  George  Washington  was  unanimously 
elected  and  commissioned  as  such  general. 

isro.  2. 

COMMISSION  OP  GEORGE  WASHINGTON  AS  COM- 
MANDER-IN-CHIEF OF  THE  ARMY  OF  THE  UNITED 
COLONIES. 

"iji  Congress.  The  delegates  of  the  United  Colonies  of  New 
Hampshire,  Massachusetts  Bay,  Rhode  Island,  Connecticut,  New 
Yoi'k,  New  Jersey,  Pennsylvania,  New  Castle,  Kent  and  Sussex, 
on  Delaware,  Maryland,  Virginia,  North  Carolina  and  South 
Carolina,  —  To  George  Washington,  Esquire  :  We,  reposing 
especial  trust  and  confidence  in  your  patriotism,  conduetand 
fidelity,  do,  by  these  presents,  constitute  and  appoint  you  to  be 
general  and  commander-in-chief  of  the  army  of  the  United  Colo- 
nies, and  of  all  the  forces  raised,  or  to  be  raised  by  them,  and 
of  all  others  who  shall  voluntarily  ofier  their  service,  and  join 
the  said  army  for  the  defense  of  the  American  liberty,  and  for 
repelling  every  hostile  invasion  thereof;  and  you  are  hereby 
vested  with  full  power  and  authority  to  act  as  you  shall  think 
for  the  good  and  welfare  of  the  service.  And  we  do  hereby 
strictly  charge  and  require  all  officers  and  soldiers  under  your 
command  to  be  obedient  to  your  orders,  and  diligent  in  the 
exercise  of  their  several  duties.  And  we  do  also  enjoin  and 
require  you  to  be  careful  in  executing  the  great  trust  reposed 
in  you,  by  causing  strict  discipline  and  order  to  be  observed  in 
the  army,  and  that  the  soldiers  are  duly  exercised,  and  provided 
with  all  convenient  necessaries.  And  you  are  to  regulate  your 
conduct,  in  every  respect,  by  the  rules  and  discipline  of  war 
(as  herewith  given  you),  and  punctually  to  observe  and  follow 
such  orders  and  directions,  from  time  to  time,  as  you  shall  re- 
ceive from  this  or  a  future  Congress  of  the  said  United  Colonies, 
or  a  committee  of  Congress,  for  that  purpose  appointed.-  This 
commission  to  continue  in  force  until  revoked  by  this  or  a  future 
Congress.    By  order  of  the  Congress.    John  Hancock,  Presi- 
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dent.    Dated  Philadelphia,  June  19, 1775.    Attested,  Charles 
Thomson,  Secretary." 

On  the  1st  of  August,  Congress  adjourned  to  the  5th  of  Sep- 
tember, 1775.  Congress  again  convened  agreeably  to  their 
adjournment,  but  did  not  form  a  quorum  for  business  until  the 
13th  inst,,  when  delegates  from  Georgia  appeared,  produced 
their  credentials  and  took  their  seats  in  Congress.  On  the  25th 
of  November,  Congress  passed  resolutions  directing  seizures  and 
capture,  under  commissions  obtained  from  them,  together  with 
condemnation  of  British  vessels  employed  in  a  hostile  manner 
against  the  colonies,  and  pointed  out  the  mode  of  trial  and  con- 
demnation, and  the  apportionment  of  prizes.  On  the  28th  of 
November,  Congress  adopted  rules  for  the  regulation  of  the 
Navy  of  the  United  Colonies.  On  the  2d  of  December  an  ex- 
change of  prisoner^  was  declared  proper.  Thus  Congress  con- 
tinued step  by  step  organizing  a  force  to  repel  the  assaults  of 
the  Bi'itish  government  upon  the  liberties  of  the  colonies,  until, 
on  the  4th  of  July,  1776,  they  adopted  and  promulgated  to  the 
world  the  Declaration  of  Independence.* 

NO.   3. 

In  Conpress,  Juty  4,  1776. 

THE  UNANIMOUS  DECLARATION  OF  THE  THIRTEEN 
UNITED  STATES  OF  AMERICA. 

Wheit,  in  the  course  of  human  events,  it  becomes  necessary 
for  one  people  to  dissolve  the  political  bands  which  have  con- 
nected them  with  another,  and  to  assume,  among  the  powers  of 
the  earth,  the  separate  and  equal  station  to  which  the  laws  of 
nature  and  of  nature's  God  entitle  them,  a  decent  respect  to  the 
opinions  of  mankind  requires  that  they  should  declare  the  causes 
which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self  evident  —  that  all  men  are 
created  equal ;  that  they  are  endowed  by  their  Creator  with  cer- 
tain unalienable  lights ;  that  among  these  are  life,  liberty  and  the 
pursuit  of  happiness ;  that  to  secure  these  rights,  governments 
are  instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed ;  that,  whenever  any  form  of  govern- 
ment becomes  destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  to  abolish  it,  and  to  institute  a  new  govern- 

*See  the  writings  of  Thomas  Jefferson,  Vol.  1,  p.  10,  as  to  the  proceedings  of 
Congress  from  June  7, 1776,  to  July  4.  See  1  EaUatt's  Debates,  by  Idppiucott  iS: 
Co.,  p.  56.  5  J 
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ment,  laying  its  foundation  on  such  principles,  and  organ- 
izing its  powers  in  such  form,  as  to  them  shall  seem  most 
likely  to  effect  their  safety  and  happiness/ 

Prudence,  indeed,  will  dictate  that  governments  long  estab- 
lished should  not  be  changed  for  light  and  transient  causes ;  and 
accordingly,  all  experience  hath  shown  that  mankind  are  more 
disposed  to  suffer  while  evils  are  sufferable,  than  to  right  them- 
selves by  abolishing  the  forms  to  which  they  are  accustomed. 
But  when  a  long  train  of  abuses  and  usurpations,  pursuing 
invariably  the  same  object,  evinces  a  design  to  reduce  them 
under  absolute  despotism,  it  is  their  right,  it  is  their  duty,  to 
throw  off  such  government,  and  to  provide  new  guards  for  their 
future  security.  Such  has  been  the  patient  sufferance  of  these 
colonies ;  and  such  is  now  the  necessity  which  constrains  them 
to  alter  their  former  systems  of  government.  The  history  of 
the  present  king  of  Great  Britain  is  a  history  of  repeated  inju- 
ries and  usurpations,  all  having  in  direct  object  the  establish- 
ment of  an  absolute  tyranny  over  these  states.  To  prove  this, 
let  facts  be  submitted  to  a  candid  world.  He  has  refused  his 
assent  to  laws  the  most  wholesome  and  necessary  for  the  public 
good.  He  has  forbidden  his  governors  to  pass  laws  of  immedi- 
ate and  pressing  importance,  unless  suspended  in  their  operation 
till  his  assent  should  be  obtained ;  and  when  so  suspended,  he 
has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  laws,  for  the  accommodation  of 
large  districts  of  people,  unless  those  people  would  relinquish 
the  right  of  representation  in  the  legislature  —  a  right  inesti- 
mable to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual, 
uncomfortable  and  distant  from  the  repository  of  their  public 
records,  for  the  sole  purpose'  fatiguing  them  into  compliance 
with  his  measures. 

He  has  dissolved  representative  houses  repeatedly,  for  oppo- 
sing, with  manly  firmness,  his  invasions  on  the  rights  of  the 
people. 

He  has  refused,  for  a  long  time  after  such  disso  utions,  to 
cause  others  to  be  elected;  whereby  the  legislative  powers, 
incapable  of  annihilation,  have  returned  to  the  people  at  large, 
for  their  exercise,  the  state  remaining  in  the  mean  time,  exposed 
to  all  the  dangers  of  invasion  from  without,  and  convulsions 
within. 
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He  has  endeavored  to  prevent  the  population  of  these  states, 
for  that  pui-pose  obstructing  the  laws  for  naturalization  of 
foreigners ;  refusing  to  pass  others  to  encourage  their  migration 
hither,  and  raising  the  conditions  of  new  appropriations  of 
lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing 
his  assent  to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone  for  the  ten- 
ure of  their  offices,  and  the  amount  and  payment  of  their 
salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither 
swarm^  of  officers,  to  harass  our  people,  and  eat  out  their  sub- 
stance. He  has  kept  among  us,  in  times  of  peace,  standing 
armies,  without  the  consent  of  our  legislatures. 

He  has  affected  to  render  the  military  independent  of,  and 
superior  to,,  the  civil  power. 

He  has  combined  with  others;  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution  a.nd  unacknowledged  by  our  laws ; 
giving  his  assent  to  their  acts  of  pretended  legislation. 

For  quartering  large  bodies  of  armed  troops  among  us : —  For 
protecting  them,  by  a  mock  trial,  from  punishment  for  any  mur- 
ders which  they  should  commit  on  the  inhabitants  of  these 
states :  —  For  cutting  off  our  trade  with  all  parts  of  the  world: 
For  imposing  taxes  on  us  without  our  consent : —  For  depriving 
us,  in  many  cases,  of  the  benefits  of  trial  by  jury :  —  For  trans- 
porting us  beyond  seas  to  be  tried  for  pretended  offenses : —  For 
abolishing  the  .free  system  of  English  laws  in  a  neighboring , 
province,  establishing  therein  an  arbitrary  government,  and 
enlarging  its  boundaries,  so  as  to  render  it  at  once  an  example 
and  fit  instrument  for  introducing  the  same  absolute  rule  into 
these  colonies :  —  For  taking  away  our  charters,  abolishing  our 
most  valuable  laws,  and  altering,  fundamentally,  the  forms  of 
our  governments :  —  For  suspending  our  own  legislatures,  and 
declaring  themselves  invested  with  power  to  legislate  for  us  in 
all  cases  whatsoever.  ^ 

He  has  abdicated  government  here,  by  declaring  us  out  of  his 
protection  and  waging  war  against  us.  He  has  plundei'ed  our 
seas,  ravaged  our  coasts,  burnt  our  towns,  and  destroyed  the 
lives  of  our  people. 

He  is  at  this  time  transporting  , large  armies  of  foreign  mer- 
cenaries to  complete  the  work  of  death,  desolation  and  tyranny 
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already  begun,  with  circumstances  of  cruelty  and  perfidity 
scarcely  paralleled  in  the  most  barbarous  ages,  and  totally 
unworthy  the  head  of  a  civilized  nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the 
high  seas,  to  bear  arms  against  their  country,  to  become  the 
executioners  of  their  friends  and  brethren,  or  to  fall  themselves 
by  their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has 
endeavored  to  bring  on  the  inhabitants  of  our  frontiers  the  merci- 
less Indian  savages,  whose  known  rule  of  warfare  is  an  undis- 
tinguished destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  oppressions  we  have  petitioned  for 
redress  in  the  most  humble  terms ;  our  repeated  petitions-  have 
been  answered  only  by  repeated  injury.  A  prince,  whose 
character  is  thus  marked  by  every  act  which  may  define  a  tyrant, 
is  imfit  to  be  the  ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attentions  to  our  British  breth- 
ren. "We  have  warned  them  from  time  to  time,  of  attempts  by 
their  legislature  to  extend  an  unwarrantable  jurisdiction  over  us. 
"We  have  reminded  them  of  'the  circumstances  of  our  emigra- 
tion and  settlement  here.  "We  have  appealed  to  their  native  jus- 
tice and  magnanimity,  and  we  have  conjured  them,  by  the  ties  of 
our  common  kindred,  to  disavow  these  usurpations,  which  would 
inevitably  interrupt  our  connections  and  correspondence.  They 
too  have  been  deaf  to  the  voice  of  justice  and  consanguinity. 
"We  must,  therefore,  acquiesce  in  the  necessity  which  denounces 
our  separation,  and  hold  them,  as  we  hold  the  rest  of  mankind, 
enemies  in  war,  in  peace  friends. 

"We,  therefore,  the  representatives  of  the  United  States  of 
America,  in  General  Congress  assembled,  appealing  to  the 
Supreme  Judge  of  the  world  for  the  rectitude  of  our  intentions, 
do,  in  the  name  and  by  the  authority  of  the  good  people  of  these 
colonies,  solemnly  publish  and  declare,  that  these  "United  Colo- 
nies are,  and  of  right  ought  to  be,  free  and  independent  states ; 
that  they  are  absolved  from  all  allegiance  to  the  British  cyown, 
and  that  all  political  connections  between  them  and  the  state  of 
Great  Britain  is,  and  ought  to  be,  totally  dissolved  ;  and  that, 
as  free  and  independent  states,  they  have  full  power  to  levy 
war,  conclude  peace,  contract  alliances,  establish  commerce,  and 
to  do  all  other  acts  and  things  which  independent  states  may  of 
right  do.    And  for  the  support  of  this  declaration,  with  a  firm 
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reliance  on  the  protection  of  Divine  Providence,  vre  mutually 
pledge  to  each  other  our  lives,  our  fortunes,  and  our  sacred 
honoi'. 

JOHN  HANCOCK. 


NEW  nAMPSHIRE. 

Josiah  Bartlett, 
Williiim  Whipple, 
Matthew  Thornton. 

MASSACHUSETTS  BAY. 

Samuel  Adams, 
John  Adams, 
Robert  Treat  Paine, 
Elbridge  Gerry. 

RHODE    ISLAND,    icO. 

Stephen  Hopkins, 
William  Ellery. 

OONNEOTIOUT. 

Eoger  Sherman, 
Samuel  Huntmgton, 
William  Williams, 
Oliver  Woloott. 

NEW  YORK. 

William  Fldyd, 
Philip  Livingston, 
Prancis  Lewis, 
Lewis  Morris. 


NEW    JERSEY. 


Richard  Stockton, 
John  Witherspoon, 
Francis  Hopkinson, 
John  Hart, 
Abraham  Clark. 

PENNSYLVANIA. 

Robert  Morris, 
Benjamin  Rush, 
Benjamin  Franklin, 
John  Morton, 
George  Clymer, 
James  Smith, 
George  Taylor, 
James  Wilson, 
George  Ross. 

DELAWARE. 

Cesar  Rodney, 
George  Read, 
Thomas  M'Kean. 

MARYLAND. 

Samuel  Chase, 
William  Paca, 
Thomas  Stone, 
C.  Carroll,  of  Carrollton. 


VIRGINIA. 

George  Wythe, 
Richard  Henry  Lee, 
Thcmas  Jefferson, 
Benjamin  Harrison, 
Thomas  Nelson,  Jr., 
Francis  Lightfoot  Lee, 
Carter  Braxton. 

NORTH  CAROLINA. 

William  Hooper, 
Joseph  Hewes, 
John  Penn. 

SOUTH  CAROLINA. 

Edward  Rutledge, 
Thomas  Heyward,  Jr., 
Thomas  Lynch,  Jr. 
Arthur  Middleton. 


Button  Gwinett, 
Lyman  Hall, 
George  Walton. 


jsro.  4. 

While  the  declaration  of  independence  -was  under  considera- 
tion Congress  took  measures  for  the  formation  of  a  political 
union  of  the  colonies.  They  appointed  a  committee  to  prepare 
a  form  of  Confederation  between  the  colonies,  which  consisted 
of  one  member  from  each  colony.  Mr.  Bartlet,  Mr.  S.  Adams, 
Mr.  Hopkins,  Mr.  Sherman,  Mr.  R.  R.  Livingston,  Mr.  Dickinson, 
Mr.  M'Kean,  Mr.  Stone,  Mr.  Nelson,  Mr.  Hewes,  Mr.  E.  Rutledge 
and  Mr.  Gwinnett  were  appointed  such  committee.  This  com- 
mittee reported  the  draft  of  Articles  of  Confederation,  which 
was  debated  and  amended  from  time  to  time,  until  on  the  15th 
of  November,  1777,  the  Articles  were  agreed  to  by  Congress. 
They  were  submitted  to  the  legislatures  of  the  several  states,  to 
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be  considered,  and  if  agreed  to,  they  were  advised  to  authorize 
their  delegates  in  Congress  to  ratify  the  same.  On  the  9th  day 
of  July,  1778,  the  delegates  of  the  several  states  having  been 
authorized  by  the  legislatures  of  their  respective  states  to  ratify 
the  Articles  of  Confederation,  proceeded  to  do  so  as  follows : 

ARTICLES   OF  CONFEDERATION. 

To  ALL  TO  WHOM  THESE  PeESENTS   SHALL  COME, 

We,  the  undersigned,  Delegates  of  the  States  affixed  to  our 
'  names,  send  greeting : 
Wheeeas  the  delegates  of  the  United  States  of  America,  in 
Congress  assembled,  did,  on  the  fifteenth  day  of  November,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy- 
seven,  and  in  the  second"  year  of  the  Independence  of  America, 
agree  to  certain  Articles  of  Confederation  and  Perpetual  Union, 
between  the  states  of  New  Hampshire,  Massachusetts  Bay, 
Rhode  Island  and  Providence  Plantations,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina,  and  Georgia,  in  the  words 
following,  viz. :  , 

Articles  of  Confederation  and  Perpetual  Union,  between  the 
States  of  New  Hampshire,  Massachusetts  Say,  Rhode  Island 
and  JProvidence  Plantations,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  and  Georgia. 

Aeticle  1.  The  style  of  this  confederacy  shall  be,  "The 
United  States  of  America." 

Art.  2.  Each  state  retains  its  sovereignty,  freedom,  and 
independence,  and  every  power,  jurisdiction,  and  right,  which 
is  not  by  this  Confederation  expressly  delegated  to  the  United 
States  in  Congress  assembled. 

Aet.  3.  The  said  states  hereby  severally  enter  into  a  firm 
league  of  friendship  with  each  other  for  their  common  defence, 
the  security  of  their  liberties,  and  their  mutual  and  general 
welfare;  binding  themselves  to  assist  each  other  against  all  force 
offered  to,  or  atljacks  made  upon,  them,  or  any  of  them,  on 
account  of  religion,  sovereignty,  trade,  or  any  other  pretence 
whatever; 

Aet.  4.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  states  in  this 
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Union,  the  free  inhabitants  of  each  of  these  states  —  paupers, 
vagabonds,  and  fugitives  from  justice,  excepted  —  shall  be  enti- 
tled to  all  privileges  and  immunities  of  free  citizens  in  the 
several  states;  and  the  people  of  each  state  shall  have  free 
ingress  and  regress  to  and  from  any  other  state,  and  shall  enjoy- 
therein  all  the  privileges  of  trade  and  commerce,  subject  to  the 
same  duties,  impositions,  and  restrictions,  as  the  inhabitants 
thereof,  respectively,  provided  that  such  restrictions  shall  not 
extend  so  far  as  to  prevent  the  removal  of  property  imported 
into  any  state  from  any  other  state,  of  which  the  owner  is  an 
inhabitant ;  provided  also,  that  no  irnposition,  duty,  or  restric- 
tion, shall  be  laid  by  any  state  on  the  property  of  the  United 
States,  or  either  of  them.  , 

If  any  person,  guilty  of,  or  charged  with,  treason,  felony,  or 
other  high  misdemeanor,  in  any  state,  shall  flee  from  justice^ 
and  be  found  in  any  of  the  United  States,  he  shall,  upon  demand 
of  the  governor  or  executive  power  of  the  state  from  which  he 
fled,  be  delivered  up,  and  removed  to  the  state  having  jurisdic- 
tion of  his  ofience. 

Full  faith  and  credit  shall  be  given,  in  each  of  these  states,  to 
the  records,  acts,  and  judicial  proceedings,  of  the  courts  and 
magistrates  of  every  other  state. 

Aet.  5.  For  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually 
appointed  in  such  manner  as  the  legislature  of  each  state  shall 
direct,  to  meet  in  Congress  on  the  first  Monday  in  November, 
in  every  year,  with  a  power  reserved  to  each  state,  to  recall  its 
delegates,  or  any  of  them,  at  any  time  within  the  year,  and  to 
send  others  in  their  stead  for  the  remainder  of  the  year. 

No  state  shall  be  represented  in  Congress  by  less  than  two, 
nor  by  more  than  seven  members;  and  no  person  shall  be 
capable  of  being  a  delegate  for  moi"e  than  three  years  in  any 
term  of  six  years;  nor  shall  any  person,: being  a  delegate,  be 
capable  of  holding  any  office  under  the  United  States,  for  which 
he,  or  another  for  his  benefit,  receives  any  salary,  fees,  or 
emolument  of  any  kind. 

Each  State  shall  maintain  its  own  delegates  in  a  meeting  of 
the  states,  and  while  they  act  as  members  of  the  committee 
of  the  states.  ; 

In  determining  questions  in  the  United  States  in  Congress 
assembled,  each  state  shall  have  one  vote.  i  , 


12  APPENDIX. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be 
impeached  or  questioned  in  any  court  or  place  out  of  Congress; 
and  the  members  of  Congress  shall  be  protected  in  their  persons 
from  arrests  and  imprisonments,  during  the  time  of  their  going 
to  and  from,  and  attendance  on.  Congress,  except  for  treason, 
felony,  or  breach  of  the  peace. 

Art,  6.  No  state,  without  the  consent  of  the  United  States 
in  Congress  assembled,  shall  send  any  embassy  to,  or  receive 
any  embassy  from,  or  enter  into  any  conference,  agreement, 
alliance,  or  ti-eaty,  with  any  king,  prince,  or  state;  nor  shall 
any  person  holding  any  office  of  profit  or  trust  under  the  United 
States,  or  any  of  them,  accept  of  any  present,  emolument,  office, 
or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state;  nor  shall  the  United  States  in  Congress  assembled,  or 
any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  states  shall  enter  into  any  treaty,  confedera- 
tion, or  alliance  whatever  between  them,  without  the  consent 
of  the  United  States  in  Congress  assembled,  specifying  accu- 
rately the  purposes  for  which  the  same  is  to  be  entered  into, 
and  how  long  it  shall  continue. 

.  No  state  shall  lay  any  imJ)osts  or  duties,  which  may  interfere  ' 
with  any  stipulations  in  treaties  entered  into,   by  the  United 
States  in  Congress  assembled,  with  any  king,  prince,  or  state, 
in  pursuance  of  any  treaties  already  proposed  by  Congress  to 
the  courts  of  France  and  Spain, 

No  vessel  of-  war  shall  be  kept  up  in  time  of  peace  by  any 
state,  except  such  number  only  as  shall  ,be  deemed  necessary^ 
by  the  United  States  in  Congress  assembled,  for  the  defense  of 
such  state,  or  its  trade ;  nor  shall  any  body  of  forces  be  kept 
up  by  any  state,  in  time  of  peace,  except  such  number  only  as, 
in  the  judgment  of  the  United  States  in  Congress  assembled, 
shall  be  deemed  requisite  to  garrison  the  forts  hecessary  for  the 
defense  of  sucTi  state ;  but  every  state  shall  always  keep  up  a 
well-regulated  and  disciplined  militia,  sufficiently  armed  and 
accoutered,  and  shall  provide,  and  have  constantly  ready  for  use, 
in  public  stores,  a  due  number  of  field-pieces  and  tents,  and  a 
proper  quantity  of  arms,  ammunition,  and  camp  equipage. 

No  state  shall  engage  in  any  war  without  the  consent  of  the 
United  States  in  Congress  assembled,  unless  snch  state  be  actu- 
ally invaded  by  enemies,  or  shall  have  received  certain  advice 
of  a  resolution  being  formed  by  some  nation  of  Indians  to 
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invade  such  state,  and  the  danger  is  so  imminent  as  not  to  admit 
of  a  delay  till  the  United  States  in  Congress  assembled  can  be 
consulted ;  nor  shall  any  state  grant  commissions  to  any  ships 
or  vessels  of  war,  nor  letters  of  marque  or  reprisal,  except  it  be 
after  a  declaration  of  war  by  the  United  States  in  Congress 
assembled,  and  then  only  against  the  kingdom  or  state,  and  the 
subjects  thereof,  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  United 
States  in  Congress  assembled,  unless  such  state  be  infested  by 
pirates ;  in  which  case,  vessels  of  war  may  be  fitted  out  for  that 
occasion,  and  kept  so  long  as  the  danger  shall  continue,  or  until 
the  United  States  in  Congress  assembled  shall  detennine  other- 
wise. 

Aet.  7.  When  land  forces  are  raised  by  any  State  for  the 
common  defense,  all  oflScers  of  or  under  the  rank  of  colonel 
shall  be  appointed  by  the  legislature  of  each  State,  respectively, 
by  whom  such  forces  shall  be  raised,  or  in  such  manner  as  such 
State  shall  direct ;  and  all  vacancies  shall  be  filled  up  by  the 
State  which  first  made  the  appointment. 

Aet.  8.  All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defense  or  general  warfare,  and 
allowed  by  the  United  States  in  Congress  assembled,  shall  be 
defrayed  out  of  a  common  treasury,  which  shall  be  supplied  by 
the  several  States,  in  proportion  to  the  value  of  all  land,  within 
each  state,  granted  to  or  surveyed  for  any  person,  as  such  land, 
and  the  buildings  and  improvements  thereon,  shall  be  estima- 
ted, according  to  such  mode  as  the  United  States  in  Congress 
assembled  shall,  from  time  to  time,  direct  and  appoint. 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied 
by  the  authority  and  direction  of  the  legislatures  of  the  several 
States,  within  the  time  agreed  upon  by  the  United  States  in 
Congress  assembled. 

Aet.  9.  The  United  States  in  Congress  assembleci  shall  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace 
and  war,  except  in  the  cases  mentioned  in  the  sixth  article  —  of 
sending  and  receiving  ambassadors  —  entering  into  treaties  and 
alliances ;  provided  that  no  treaty  of  commefte  shall  be  made 
whereby  the  legislative  power  of  the  respective  states  shall  be 
restrained  from  imposing  such  imposts  and  duties  on  foreigners 
as  their  own  people  are  subjected  to,  or  from  prohibiting  the 
exportation  or  importation  of  any  species  of  goods  or  commodi- 
52 
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ties  whatsoever  —  of  establishing  rules  for  deciding,  in  all 
cases,  what  captures,  on  land  or  water,  shall  be  legal,  and  in 
what  manner  prizes  taken  by  land  or  naval  forces  in  the  service 
of  the  United  States  shall  be  divided  or  appropriated  —  of 
granting  letters  of  marque  and  reprisal  in  times  of  peace  — 
appointing  courts  for  the  trial  of  piracies  and  felonies  commit- 
ted on  the  high  seas,  and  establishing  courts  for  receiving  and 
determining  finally  appeals  in  all  cases  of  capture ;  provided 
that  no  member  of  Congress  shall  be  appointed  a  judge  of  any 
of  the  said  courts. 

The  United  States  in  Congress  assembled  shall  also  be  the 
last  resort  on  appeal  in  all  disputes  and  difiierences  now  subsist- 
ing, or  that  hereafter  may  arise,  between  two  or  more  states, 
concerning  boundary,  jurisdiction, or  any  other  cause  whatever; 
which  authority  shall  always  be  exercised  in  the  manner  follow- 
ing :  Whenever  the  legislative  or  executive  authority,  or  lawful 
agent,  of  any  state  in  controversy  with  another,  shall  present  a 
petition  to  Congress,  stating  the  matter  in  question,  and  pray- 
ing for  a  hearing,  notice  thereof  shall  be  given  by  order  of 
Congress  to  the  legislative  or  executive  authority  of  the  other 
state  in  controversy,  and  a  day  assigned  for  the  appearance  of 
the  parties,  by  their  lawful  agents,  who  shall  then  be  directed 
to  appoint,  by  joint  consent,  commissioners  or  judges  to  consti-  • 
tute  a  court  for  hearing  and  determining  the  matter  in 
question ;  but  if  they  cannot  agree,  Congress  shall  name  three 
persons  out  of  each  of  the  United  States,  and  from  the  list  of 
such  persons  each  party  shall  alternately  strike  out  one,  the 
petitioners  beginning,  until  the  number  shall  be  reduced  to  thir- 
teen ;  and  from  that  number  not  less  than  seven  nor  more  than 
nine  names,  as  Congress  shall  direct,  shall,  in  the  presence  of 
Congress,  be  drawn  out  by  lot ;  and  the  persons  whose  names 
shall  be  so  drawn,  or  any  five  of  them,  shall  be  commissioners 
or  judges,  to  hear  and  finally  determine  the  controversy,  so 
always^s  a  major  part  of  the  judges,  who  shall  hear  the  cause, 
shall  agree  in  the  determination ;  and  if  either  party  shall 
neglect  to  attend  at  the  day  appointed,  without  showing 
reasons  which  Congress  shall  judge  suificient,  or  being  present, 
shall  refuse  to  strike,  the  CongresS  shall  proceed  to  nominate 
three  persons  out  of  each  state,  and  the  Secretary  of  Congress 
shall  strike  in  behalf  of  such  party  absent  or  refusing  ;  and  the 
judgment  and  sentence  of  the  court,  to  be  appointed  in  the 
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manner  before  prescribed,  shall  be  final  and  conclusive ;  and  if 
any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  proceed  to  pronounce  sentence  or  judgment,  which 
shall,  in  like  manner,  be  final  and  decisive,  the  judgment 
or  sentence,  and  other  proceedings,  being  in  either  case  trans- 
mitted to  Congress,  and  lodged  among  the  acts  of  Congress  for 
the  security  of  the  parties  concerned;  provided  that  every 
commissioner,  before  he  sits  in  judgment,  shall  take  an  oath,  to 
be  administered  by  one  of  the  judges  of  this  supreme  or  super- 
ior court  of  the  state,  where  the  cause  shall  be  tried, "  well  and 
truly  to  hear  and  determine  the  matter  in  question,  according 
to  the  best  of  his  judgment,  without  favor,  affection,  or  hope  of 
reward  ;  "  provided,  also,  that  no  state  shall  be  deprived  of  terri- 
tory for  the  benefit  of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil,  claimed 
under  dififerent  grants  of  two  or  more  states,  whose  jurisdic- 
tion, as  they  may  respect  such  lands,  and  the  states  which 
passed  such  grants,  are  adjusted,  the  said  grants,  or  either  of 
them,  being  at  the  same  time  claimed  to  have  originated  ante- 
cedent to  such  settlement  of  jurisdiction,  shall,  on  the  petition 
of  either  party  to  the  Congress  of  the  United  States,  be  finally 
determined,  as  near  as  may  be,  in  the  same  manner,  as  is  before 
prescribed  for  deciding  disputes  respecting  territorial  jurisdic- 
tion between  different  states. 

The  United  States  in  Congress  assembled  shall  also  have  the 
sole  and  exclusive  right  and  power 'of  regulating  the  alloy  and 
value  of  coin  struck  by  their  own  authority,  or  by  that  of  the 
respective,  states ;  fixing  the  standard  of  weights  and  measures 
throughout  the  United  States ;  regulating  the  trade  and  mana- 
ging all  affairs  with  the  Indians  not  members  of  any  of  the 
states,  provided  that  the  legislative  right  of  any  state  within 
its  own  limits  be  not  infringed  or  violated;  establishing  and 
regulating  post-offices  from  one  state  to  another  throughout 
all  the  United  States,  and  exacting  such  postage  on  the  papers 
passing  through  the  same  as  may  be  requisite  to  defray  the 
expenses  of  the  said  office ;  appointing  all  officers  of  the  land 
forces  in  the  service  of  the  ti'nited  States,  excepting  regimental 
officers ;  appointing  all  the  officers  of  the  naval  forces,  and 
commissioning  all  officers  whatever  in  the  service  of  the  United 
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States ;  making  rules  for  the  government  and  regulation  of  the 
said  land  and  naval  forces,  and  directing  their  operations. 

The  United  States  in  Congress  assembled,  shall  have  authority 
to  appoint  a  committee  to  sit  in  the  recess  of  Congress,  to  be 
denominated  "a  committee  of  the  states,"  and  to  consist  of  one 
delegate  from  each  state ;  and  to  appoint  such  other  committees 
and  civil  officers  as  may  be  necessary  for  managing  the  general 
affairs  of  the  United  States  under  their  direction  —  to  appoint 
one  of  their  number  to  preside,  provided  that  no  person  be 
allowed  to  serve  in  the  office  of  president  more  than  one  yeaf 
in  any  term  of  three  years  —  to  ascertain  the  necessary  sums  of 
money  to  be  raised  for  the  service  of  the  United  States,  and  to 
appropriate  and  apply  the  same  for  defraying  the  public  expenses 
—  to  borrow  money  or  emit  bills  on  the  credit  of  the  United 
States,  ti'ansmitting,  every  half  year,  to  the  respective  states,  an 
account  of  the  sums  of  money  so  borrowed  or  emitted  —  to  build 
and  equij)  a  navy  —  to  agree  upon  the  number  of  land  forces, 
and  to  malte  requisitions  from  each  state  for  its  quota,  in  pro- 
portion to  the  number  of  white  inhabitants  in  such  state ;  which 
requisitions  shall  be  binding;  and  thereupon  the  legislature  of 
each  state  shall  appoint  the  regimental  officers,  raise  the  men, 
and  clothe,  arm,  and  equip  them  in  a  soldier-like  manner,  at  the 
expense  of  the  United  States ;  and  the  officers  and  men-  so  clothed, 
armed,  and  equipped,  shall  march  to  the  place  appointed,  and 
wjthin  the  time  agreed  on  by  the  United  States  in  Congress 
assembled ;  but  if  the  United  States  in  Congress  assembled  shall, 
on  consideration  of  circumstances,  judge  proper  that  any  state 
should  not  raise  men,  or  should  raise  a  smaller  number  than  its 
quota,  and  that  any  other  state  should  raise  a  greater  number 
of  men  than  the  quota  thereof,  such  extra  number  shall  be  raised, 
officered,  clothed,  armed  and  equipped,  in  the  same  manner  as 
the  quota  of  such  state,  unless  the  legislature  of  such  state  shall 
judge  that  such  extra  number  cannot  be  safely  spared  out  of 
the  same ;  in  which  case  they  shall  raise,  officer,  clothe,  arm  and 
equip,  as  many  of  such  extra  number  as  they  judge  can  besafely 
spared.  And  the  officers  and  men  so  clothed,  armed  and  equip- 
ped, shall  march  to  the  place  appointed,  and  within  the  time 
agreed  on  by  the  United  States  iii  Congress  assembled. 

The  United  States  in  Congress  assembled,  shall  never  engage 
in  a  war ;  nor  grant  letters  of  marque  and  reprisal  in  time  of 
peace;  nor  enter  into  any  treaties  or  alliances;  nor  coin  money; 
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nor  regulate  the  value  thereof;  nor  ascertain  the  sums  and 
expenses  necessary  for  th'e  defense  and  welfare  of  the  United 
Stater,  or  any  of  them;  nor  emit  bills;  nor  borrow  money  on 
the  credit  of  the'  United  States;  nor  appropriate  money;  lior 
agree  upon  the  number  of  vessels  of  war  to  be  built  or  purchased, 
or  the  number  of  la,nd  or  sea  forces  to  be  raised ;  nor  appoint  a 
commander-in-chief  of  the  army  or  navy, — unless  nine  states 
assent  to  the  same ;  nor  shall  a  question  on  any  other  point, 
except  for  adjourning  from  day  to  day,  be  determined,  unless  by 
the  votes  of  a  majority  of  the  United  States  in  Congress 
aseembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn 
to  any  time  within  the  year,  and  to  any  place  within  the  United 
shall  be  appointed  by  the  states,  within  which  their  offices  are 
States,  so  that  no  period  of  the  adjournment  shall  be  for  a  longer 
duration  than  the  space  of  six  months ;  and  shall  publish  the 
journal  of  their  proceedings  monthly,  except  such  parts  thereof, 
relating  to  treaties,  alliances,  or  military  operations,  as  in  their 
judgment  requires  secrecy;  and  the  yeas. and  nays  of  the  dele- 
gates of  each  state  on  any  question  shall  be  entered  on  the 
joumal  when  it  is  desired  by  any  delegate ;  and  the  delegates 
of  a  state,,  or  any  of  them,  at  his  or  their  request,  shall  be 
furnished  with  a  transcript  of  the  said  journal,  except  such 
parts  as  are  above  excepted,  to  lay  before  the  legislatures  of  the 
several  states.  ,  . 

Art.  10.  The  committee  of  the  states,  or  any  nine  of  them, 
shall  be  authorized  to  execute;  in  the  recess  of  Congress,  such 
of  the  powers  of  Congress  as  the  United  States  in  Congress 
assembled,  by  the  consent  of  nine  states,  shall,  from  time  to 
time,  think  expedient  to  vest  them  with;  provided  that  no 
power  be  delegated,  to  the  said  committee,  for  the,  exercise  of 
which,  by  the  Articles  of  Confederation,  the  voice  of  nine  states 
in  the  Congress  of  the  United  States  assembled  is  requisite. 

Aet.  H.  Canada,  acceding  to  this  Confederation,  and  joining 
in  the  measures  of  the  United  States,  shall  be  admitted  into, 
and  entitled  to,  all  the  advantages  of  this  union  ;  but  no  other 
colony  shall  be  admitted  into  the  same,  unless  such  admission 
be  agreed  to  by  nine  states.    • 

Art.  12.  All  bills  of  credit  emitted,  moneys  borrowed,  and 
debts  contracted,  by  or  under  the  authority  of  Congress,  before 
the  assembling  of  the  United  States  in  pursuance  of  the  present 
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Confederation,  stall  be  deemed  and  considered  as  a  charge 
against  the  United  States,  for  payment  and  satisfaction  whereof 
the  said  United  States,  and  the  public  faith,  are  hereby  solemnly 
pledged. 

Aet.  13.  Every  state  shall  abide  by  the  determination  of  the 
United  States  in  Congress  assembled,  on  all  questions  which,  by 
this  Confederation,  are  submitted  to  them.  And  the  articles 
of  this  Confederation  shall  be  inviolably  observed  by  every 
state, and  the  union  shall  be  perpetual;  nor  shall  any  altera- 
tion, at  any  time  hereafter,  be  made  in  any  of  them,  unless 
such  alteration  be  agreed  to  in  a  Congress  of  the  United 
States,  and  be  afterwards  confirmed  by  the  legislature  of  every 
state. 

.     RATIFICATION. 

And  whereas  it  has  pleased  the  Great  Governor  of  the  world 
to  incline  the  hearts  of  the  legislatures  we  respectfully  represent 
in  Congress,  to  approve  of  and  to  authorize  us  to  ratify  the  said 
Articles  of  Confederation  and  Perpetual  Union :  Kkow  ye. 
That  we,  the  undersigned  delegates,  by  virtue  of  the  power  and 
authority  to  us  given  for  that  purpose,  do,  by  these  presents,  in 
tjie  name  and  in  behalf  of  our  respective  constituents,  fully  and 
entirely  ratify  and  confirm  each  and  every  of  the  said  Articles  of 
Confederation  and  Perpetual  Union,  and  all  and  singular  the 
matters  and  things  therein  contained;  and  we  do  further 
solemnly  plight  and  engage  the  faith  of  our  respective  constit- 
uents, that  they  shall  abide  by  the  determinations  of  the 
United  States  in  Congress  assenibled,  on  all  questions  which,  by 
the  said  Confederation,  are  submitted  to  them;  and  that  the 
articles  thereof  shall  be  inviolably  observed  by  the  states  we 
respectively  represent ;  and  that  the  union  shall  be  perpetual. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  in  Congress.  Done 
at  Philadelphia,  in  the  state  of  Pennsylvania,  the  ninth  day  of  July,  in 
the  year  of  our  Lord  one ,  thousand  seven  hundred  and  seventy-eight, 
and  in  the  third  year  of  the  Independence  of  America. 

On  the  pari  and  lehalfof  the  state  of  New  Hampshire. 

Josiah  Bartlett,  John  Wentworth,  Jua,  Aug.  8,  1778. 

On  the  part  and  lehalfof  the  state  of  Massachusetts  Bay. 

John  Hancock,  Francis  Dana, 

Samuel  Adams,  James  Lovell, 

Elbridge  Gerry,  Samuel  Holten. 
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On  tliepart  and  lehalfofihe  state  of  Rhode  Island  and  Providence 
Plantations. 

William  Ellery,  •  John  Collins. 

Henry  Marchant, 

On  the  pari  and  hehalf  of  the  state  of  Connecticut. 
Eoger  Sherman,  Titus  Hosmer, 

Samuel  Huntington,  Andrew  Adams.  • 

Oliver  Woloott, 

On  ihe  part  and  behalf  of  the  state  of  New  YorTe. 

Jas.  Duane,  Wm.  Duer, 

Pra.  Lewis,  Gout.  Morris. 

On  the  part  and  behalf  of  the  state  of  New  Jersey. 
Jno.  Witherspoon,  Nath.  Scudder,  Nov.  26,  1778. 

On  the  pari  and  behalf  of  the  state  of  Pennsylvania. 
Robert  Morris,  William  Clingan, 

Daniel  Boberdeau,  Joseph  Keed,  22d  July,  1778. 

Joua.  Bayard  Smith, 

On  the  part  and  behalf  of  the  state  of  Delaware. 
Thos.  M'Kean,  Feb.  13,  '79,  Nicholas  Tan  Dyke. 

John  Dickinson,  May  6,  '79, 

On  the  part  and  behalf  of  the  state  of  Maryland. 
John  Hanson,  March  1,  '81,  Daniel  Carroll,     do. 

On  the  part  and  behalf  of  the  state  of  Virginia. 
Richard  Henry  Lee,-  Jno.  Harvie, 

John  Banister,  Francis  Lightfoot  Lee. 

Thomas  Adams, 

On  the  part  and  behalf  of  the  state  of  North  Carolina. 

John  Penn,  July  21,  '78,  Corns.  Harnett. 

Jno.  WilUams, ' 

On  the  part  and  behalf  of  the  state  of  South  Carolina. 

Henry  Laurens,  Richard  Hutson, 

William  Henry  Drayton,  Thos.  Heyward,  Jun. 

Jno.  Mathews, 

On  the  part  and  behalf  of  the  state  of  Georgia. 

Jno.  Walton,  July  24,  '78,  Edw'd  Langworthy. 

Edw'd  Telfair,- 

After  the  termination  of  the  war  the  defects  in  the  Articles 
of  Confederation  became  apparent.  The  Congress  provided  for, 
had  not  been  invested  with  sufficient  powers  to  enable  it  to  pro- 
vide for  the  exigencies  of  national  existence.  It  could 
recommend,  but  it  had  no  power  to  i-equire  compliance  with  its 
recommendations.  It  could  not  even  raise  a  dollar  for  national  pur- 
poses. Its  attention  was  necessarily  turned  immediately  to  the 
subject  of  providing  a  revenue  as'  a  means  of  preserving  the 
national  faith  and  credit.    But  it  was  continually  baffled  in  its 
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efforts,  by  the  jealousies  and  antagonisms  existing  among  the 
several  states.  On  the  18th  of  April,  1783,  Congress,  by  nine 
States,  adopted  the  following  recommendations  to  be  submitted 
to  the  several  states : 

^  NO.  5. 

Mesolved,  That  it  be. recommended  to  the  several  states,  as 
indispensably  necessai-y  to  the  restoration  of  j)ublic  credit,  and 
to  the  punctual  and  honorable  discharge  of  the  public  debts,  to 
invest  the  United  States  in  Congress  assembled  with  a  power 
to  levy,  for  the  use  of  the  United  States,  the  following  duties 
upon  goods  imported  into  the  said  states  from  any  foreign  port, 
island,  or  plantation : 

Upon  all  rum  of  Jamaica  proof,  per  gallon,  4-90ths  of  a  dollar. 

Upon  all  other  spirituous  liquors, 3-90ths  do. 

Upon  Maderia  wine, 12-90ths  do. 

'Upon  all  other  wines, 6-90ths  dp. 

Upon  common  Bohea  tea,  per  lb., 6-90ths  do. 

Upon  all  other  teas, 24-90ths  do. 

Upon  pepper,  per  lb., 3-90ths  do. 

Upon  brown  sugar,  per  lb , ^-90th  do. 

Upon  loaf  sugar, 2-90ths  do. 

Upon  all  other  sugars, l-90th  do. 

Upon  molasses,  per  gallon, l-90th  do. 

Upon  cocoa  and  coffee,  per  lb l-90th  do. 

Upon  all  other  goods,  a  duty  of  five  per  cent,  ad  valorem,  at 
the  time  and  place  of  importation. 

Provided,  That  none  of  the  said  duties  shall  be  applied  to  any 
other  purpose  than  the  dischai'g.e  of  the  interest  or  principal  of 
the  debts  contracted,  on  the  faith  of  the  United  States,  for  sup- 
porting the  war,  agreeably  to  the  resolution  of  the  16th  day  of 
December  last,  nor  be  continued  for  a  longer  term  than  twenty- 
five  years;  and  provided,  that  the  collectors  of  the  said  duties 
shall  be  appointed  by  the  states  within  which  their  offices  are 
to  be  respectively  exercised ;  but  when  so  appointed,  shall  be 
amenable  to,  and  removable  by,  the  United  States  in  Congress 
assembled,  alone;  and  in  case  any  state  shall  not.  make  such 
appointment  within  one  month  after  notice  given  for  that 
purpose,  the  appointment  may  be  made  by  the  United  States  in 
Congress  assembled. 
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That  it  be  farther  recommenced  to  the  several  states  to  eptaib- 
lish,  for  a  term  limited  tq  twenty-five  years,  and  to  appropriate 
to  the  discharge  of  the  interest,  and  principal  of  the  debts  con- 
tracted on  the.  faith  of,  the  TJnited  States  for  ;Sijpp.o;:ting  the 
war,  substantial  and  effectual  revenues,  of  such  nature  as  they 
.may. judge  most  convenient,  for  supplying,  i their  respective 
proportions  of  one  million  five .  hundred  tboiisan^.  dollars, 
annually,  exclusive,  of  the ,  afpr^-mentipjied.  duties, : which,  pro- 
portion shall  be  fixed  and  equalized  from  time  to  tim,e,i according 
td  the  rule  which  is,  or  may  be,  prescribed  by  the  Articles;  of 
Confederation;  and  in, case  the  revenues  established  by  any 
state  shall  at  any  tim,e  yield  a  sum  exceeding  its  actual  propor- 
tion, the  excess  shall  be  refunded  to  it;  and  in  case  the  revenues 
of  any  statp  shall  be  fonnd  to  be  deficient,  the. immediate  defi- 
ciency shall  be  made  up  by  such  state  with  as  little  delay  as 
possible,  and  a  future  deficiency  guarded  agg,inst  by  an  enlarge- 
ment of  the  revenues  established ;  Provided,  that,  uiitil  the  rulS 
of  the  Confederation  can  be-carried  intp  practice,  the  propor- 
tions of  the  said  one  million  five  hundred  thousand  dollars  shg,U 
be  as  follows,  viz : 


Delaware, 22,443 

Maryland,  . . . .  j 141,517 

Virginia, ; 256,487 

North  Carolina, 109,006 

SoutVi  Carolina 96,183 

Georgia,  16,030 


New  HampsWre, 52,708 

MassaclmsettSi,; . , 224,427 

Rhode  Island, 32,318 

Connecticut, . . . ; 132,091 

New  York,: 128,243 

New  Jersey, 83,358 

Pennsylvania,  .... .  205,189 

The  said  last-mentioned  revenues  to  be  collected  by  persons 
appointed  as  aforesaid,  but  to  be  carried  to  the  separate  credit 
of  the  states  within  which  they  shall  be  collected. ,.     ' 

That  an  annual  account  of  the  proceeds  and  application, of  all 
the  afore-mentioned  revenues  shall  be  made  out  and  transmitted 
to  the  several  states,  distinguishing  the  proceeds  of  each  of  the 
specified  ai-ticles,  and  the  amount  of  the  whole  revenue  received 
from,  each  state,  together  with  the  allowances  made  to  the 
several  officers  employed  in  the  collection  of  the  said  revenues. 

That  none  of  the  preceding  resplutions  shall  take  effect  until 
all  of  them  shall  be  acceded  to  by  every  state;  after  which 
unanimous  accession,  however,  they  shall  be  considered  aS  form- 
ing a  mutual  compact,  among  all  the  states,  and  shall  be 
irrevocable  by  any  one  of  them,  without  the  concurrence  of  the 
whole,  or  a  majority  of  the  United  States  in  Congress  assembled, 
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That,  as  a  further  means,  as  well  of  hastening  the  extinguish- 
ment of  the  debts,  as  of  establishing  the  harmony  of  the  United 
States,  it  be  recommended  to  the  states  which  have  passed  no 
acts  towards  complying  with  the  resolutions  of  Congress  of 
the  6th  of  September,  aiid  10th  of  October,  1780,  relative  to  the 
cession  of  territorial  claims,  to  make  the  liberal  cessions  therein 
recommended,  and  to  the  states'  which  may  have  passed  acts 
complying  with  the  said  resolutions  in  part  only,  to  revise  and 
complete  such  compliance. 

That,  as  a  more  convenient  and  certain  rule  of  ascertaining 
the  jJroportions  to  be  supplied  by  the  states  respectively  to  the 
common  treasury,  the  following  alteration  in  the  Articles  of 
Confederation  and  perpetual  Union  between  these  states,  be, 
and  the  same  is  hereby  agreed  to  in  Congress ;  and  the  several 
states  are  advised  to  authorize  their  respective  delegates  to  sub- 
scribe and  ratify  the  same,  as  part  of  the  said  instrument  of 
union,  in  the  words  following,  to  wit : 

So  much  of  the  8th  of  the  Articles  of  Confederation  and  Per- 
petual  Union,  between  the  thirteen  states  of  America,  as  is 
contained  in  the  words  following,  to  wit,  "  All  charges  of  war, 
and  all  other  expenses  that  shall  be  incurred  for  the  common 
defense  or  general  welfare,  and  allowed  by  the  United  States  in 
Congress  assembled,  shall  be  defrayed  out  of  a  common  treasury, 
which  shall  be  supplied  by  the  several  states,  in  proportion  to  the 
value  of  all  land  within  each  state,  granted'  to  or  surveyed  for 
any  person,  as  such  land,  and  the  buildings  and  improvements 
thereon  shall  be  estimated,  according  to  such  mode  as  the  United 
States  in  Congress  assembled  shall  from  time  to  time  direct  and 
appoint,"  is  hereby  revoked  and  made  void ;  and  in  place  thereof, 
it  is  declared  and  concluded,  the  same  having  been  agreed  to 
in  a  Congress  of  the  United  States,  that  all  charges  of  war,  and 
all  other  expenses,  that  have  been,  or  shall  be,  incurred  for  the 
common  defense  or  genei-al  welfare,  and  allowed  by  the  United 
States  in  Congress  assembled,  except  so  far  as  shall  be  other- 
wise provided  for,  shall  be  defrayed  out  of  a  common  treasury, 
which  shall  be  supplied  by  the  several  states  in  proportion  to 
the  whole  number  of  white  and  other  free  citizens  and  inhabit- 
ants, of  every  age,  sex  and  condition,  including  those  bound  to 
servitude  for  a  term  of  years,  and  three-fifths  of  all  other  persons 
not  comprehended  in  the  foregoing  description,  except  Indians 
not  paying  taxes,  in  each  state ;  which  number  shall  be  trienni- 
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ally  taken  and  transmitted  to  the  United  States  in  Congress 
assembled,  in  such  mode  as  they  shall  direct  and  appoint. 

April  26, 1783. —  The  committee,  consisting  of  Mr.  Madison, 
Mr.  Ellsworth  and  Mr.  Hamilton,  appointed  to  prepare  an 
address  to  the  states,  to  accompany  the  act  of  the  18th  of  this 
month,  reported  a  draft,  which  being  read  and  amended,  was 
agreed  to,  as  follows : 

NO.    6. 

ADDRESS  TO  THE  STATES,  BY  THE  UNITED  STATES 
IN"  CONGRESS  ASSEMBLED. 

To  accompany  the  Act  of  April  18,  1783. 

The  prospect  which  has  for  some  time  existed,  and  which  is 
now  happily  realized,  of  a  successful  termination  of  the  war, 
together  with  the  critical  exigencies  of  public  aflairs,  has  made 
it  the  duty  of  Congress  to  review  and  provide  for  the  debts 
which  the  war  has  left  upon  the  United  States,  and  to  look  for- 
ward to  the  flieans  of  obviating  dangers  which  may  interrupt 
the  harmony  and  tranquillity  of  the  confederacy.  The  result  of 
their  mature  and  solemn  deliberations,  on  these  great  objects,  is 
contained  in  their  several  recommendations  of  the  18th  inst., 
herewith  transmitted.  Although  these  recommendations  speak 
themselves  the  principles  on  which  they  are  founded,  as  well  as 
the  ends  which  they  propose,  it  will  not  be  improper  to  enter 
into  a  few  explanations  and  remarks,  in  order  to  place  in  a 
stronger  view  the  necessity  of  complying  with  them. 

The  first  measure  recommended  is,  effectual  provision  for  the 
debts  of  the  United  States.  The  amount  of  these  debts,  as  far 
as  they  can  now  be  ascertained,  is  42,000,3'75  dollars.  To  dis- 
charge the  principal  of  this  aggregate  debt  at  once,  or  in  any  short 
period,  is  evidently  not  within  the  compass  of  our  resources ; 
and,  even  if  it  could  be  accomplished,  the  ease  of  the 
community  would  require  that  the  debt  itself  should  be  left  to 
a  course  of  gradual  extinguishment,  and  certain  funds  be  provi- 
ded for  paying,  in  the  mean  time,  the  annual  interest.  The 
amount  of  the  annual  interest  is  computed  to  be  2,415,956 
dollars.  Funds,  therefore,  which  will  certainly  and  punctually 
produce  this  annual  sum,  at  least,  must  be  provided. 
Observations  on  Revenue. 

In  devising  these  funds.  Congress  did  not  overlook  the  mode 
of  supplying  the  common  treasury,  provided  by  the  Articles  of 
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Confederation ;  but,  dfter  the  most  respectful  eonsider&llliGn  of 
that  mode,  they,  were  constrained  to  regard  it  as  inadequate, 
and  inapplicable  to  the  form  into  which  the  public  debt  must  be 
thrown.  The  delays  and  uncertainties  incident  to  a  revenue  to" 
be  established  and ,  collected,  from  ,  time  to  time,  by  thii-teen 
independent  authorities,  -is',  at  first  view,,  irreconcilable  with  the 
punctuality  essential  in  the  discharge  of  the  interest  of  a  national 
debt.  Our  own  experience,  after  making  every  allowance  for 
transient  impediments,  has  been  a  sufficient  illustration  of  this 
truth.  Some  departure,  therefore;  in  the  recommendation  of 
Congress,  from  the  JFederal  Constitution,  was  unavoidable; 
but  it  will  be  found  to  be  as  small  as  could  be  reconciled  with 
the  object  in  view,  and  to  be  supported,  besides,  by  solid  consid- 
erations of  interest  and  sound  policy. 

The  fund  which  presented  itself  on  this,  as  it  did  on  a  former 
occasion,  was  a  tax  on  imports.  The  reasons  which  recommen- 
ded this  branch  of  revenue,  have  heretofore  .  been  stated  in  an 
act,  of  which  a  copy,  No.  2,  is  now  forwarded,  and»  need  not  be 
here  repeated.  It  will  suffice  to  recapitulate,,  that  taxes  on  con- 
sumption are  always  least  burdensome,  because  they  are  least 
felt,  and  are  borne  too  by  those  who  are  both-willing  and  able 
to  pay  them;  that,  of  all  taxes  on  consumption,  those. on  foreign 
commerce  are  most  compatible  with  the  genius  and  policy  of 
free  states ;  that,  from  the  relative  positions  of  some  of  the  more 
commercial  states,  it  will  be  impossible  to  bring  this  essential 
resource  into  use  without  a  concerted  uniformity;  that  this  uni- 
formity cannot  be  concerted  through  any  channel  so  properly 
as  through  Congress,  nor  for  any  purpose  so  aptly  as  for  paying 
the  debts  of  a  revolution,  from  which  an  unbounded  freedom 
has  accrued  to  commerce. 

In  renewing  this  proposition  to  the  states,  we  have  not  been, 
unmindful  of  the  objections  which  heretofore  frustrated  the 
unanimous  adoption  of  it.  We  have  limited  the  duration  of 
the  revenue  to  the  term  of  twenty-five  yeaxs  ;  and  we  have  lefb 
to  the  states  themselves  the  appointment  of  the  officers  who 
are  to  collect  it.  If  the  strict  maxims  of  national  credit  alone 
were  to  be  consulted,  the  revenue  ought  manifestly  to  be 
coexistent  with  the  object  of  it,  and  the  collection  placed  in 
every  respect  under  that  authority  which  is  to  dispense  the 
former,  and  is  responsible  for  the  latter.  These  relaxations 
will,  we  trust,  be  regarded,  on  one  hand,  as  the  effect  of  a 
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disposition  in  Congress  to  attend,  at  all  times,  to  the  senti- 
ments of  those  whom  they  serve,  and,  on  the  other  hand,  as  a 
proof  of  their  anxious  desire  that  provision  may  be  made,  in 
some  way  or  other,  for  an  honorable  and  just  fulfillment  of  the 
engagements  which  they  have  formed. 

To  render  this  fund  as  productive  as  possible,  and,  at  the 
same  time,  to  narrow  the  room  for  collusions  and  frauds,  it  has 
been  judged  an  improvement  of  the;  plan,  to  recommend  a 
liberal  duty  on  such  articles  as  are  most  susceptible  of  a  tax 
according  to  their  quantity,  and  are  of  most  equal  and  general 
consumption ;  leaving  all  other  articles,  as  heretofore  proposed, 
to  be  taxed-acoording  to  their  value. 

The  amount  of  this  fund  is  computed  to  be  91-5,956  dollarSi 
Accuracy,  in  the  first  essay,  on  so  complex  and  fluctuating  a 
subject,  is  not  to  be  expected.    It  is  presumed  to  be  as  near  t^e 
•  truth  as  the  defect  of  proper  materials  would  admit.    . 

The  residue  of  the  computed  interest  is  1,500,000  dollars,  and 
is  referred  to  the  states  to  be  provided  for  by  such  funds  as 
they  may  judge  most  convenient.  Here,  again,  the  strict  max- 
ims of  public  credit  gave  way  to  the  desire  of  Congress  to 
confbria  to  the  sentiments  of  their  constituents.  •  It  ought  not 
to  be  omitted,  however,  with  respect  to  this  portion  of  the 
revenue,  that  the  mode  in  which  it  is  to  be  supplied  varies  so 
little  from  that  pointed  out  in  the'  Articles  , of  Confedetationj 
and  the  variations  are  so  conducive  to  the  great  object,  pror 
posed,  that  a  ready  and  unqualified  compliance  on  the-,  part,  of 
the  states  may  be  the  more  justly  expected.  In  fixing  the 
quotas  of  this  sum.  Congress,  as  may  be  well  imagined,  were 
guided  by  very  imperfect  lights,  and  some  inequalities  may 
fconsequently  have  ensued.  These,  however,  can  be  butr.  tempo- 
rary, and,  as  far  as  they  pay  exist  at  all,  will  be  redressed  by  a 
retrospective  adjustment,  as  soon  as  a  constitutional  rule  can  be 
applied. 

The  necessity  of  making  the  two.  foregoing  provisions ,  one 
indivisible  and  irrevocable  act,  is  apparent;  Without  the  first 
quality,  partial  provision  only  might  be  made  where  ,  complete 
provision  is.  essential;  nay,  as  some  states  might  prefer  and 
adbjpt  one  of  the  funds  only,  and  the  other  states  the  other  fund 
only,  it  might  happeathat  no  provision  at  all  would  be  made: 
without  the  second,  a  single  state,  out  of  the  thirteen,  might  at 
any  time  involve  thenatioa  in  bankruptcy,  the  mere  practicar 
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bility  of  which  would  be  a  fatal  bar  to  the  establishment  of 
national  credit.  Instead  of  enlarging  on  these  topics,  two 
observations  are  submitted  to  the  justice  and  wisdom  of  the 
legislatures.  First,  the  present  creditors,  or  rather  the  domestic 
part  of  them,  having  either  made  their  loans  for  a  period  which 
has  expired,  or  having  become  creditors,  in  the  first  instance, 
involuntarily,  are  entitled,  on  the  clear  principles  of  justice  and 
good  faith,  to  demand  the  principal  of  their  credits,  instead  of 
accepting  the  annual  interest.  It  is  necessary,  therefore,  as  the 
principal  cannot  be  paid  to  them  on  demand,  that  the  interest 
should  be  so  efiectually  and  satisfactorily  secured,  as  to  enable 
them,  if  they  incline,  to  transfer  their  stock  at  its  full  value. 
Secondly,  if  the  funds  be  so  firmly  constituted  as  to  inspire  a 
thorough  and  universal  confidence,  may  it  not  be  hoped  that 
the  capital  of  the  domestic  debt,  which  bears  the  high  interest 
of  six  per  cent,  may  be  canceled  by  other  loans  obtained  at  a  ' 
more  moderate  interest  ?  The  saving  by  such  an  operation 
would  be  a  clear  one,  and  might  be  a  considerable  one. 

Thus  much  for  the  interest  of  the  national  debt :  for  the  dis- 
charge of  the  principal  within  the  term  limited,  we  rely  on  the 
natural  increase  of  the  revenue  from  commerce,  on  requisitions 
to  be  made  from  time  to  time  for  that  purpose,  as  circumstances 
may  dictate,  and  on  the  prospect  of  vacant  territory.  If  these 
resources  should  prove  inadequate,  it  will  be  necessary,  at  the 
expiration  of  twenty-five  years,  to  continue  the  funds  now 
recommended,  or  to  establish  such  others  as  may  then  be  found 
more  convenient. 

With  a  view  to  the  resource  last  mentioned,  as  well  as  to 
obviate  disagreeable  controversies  and  confusions.  Congress 
have  included  in  their  present  recommendations  a  renewal  of 
those  of  the  6th  day  of  September,  and  of  the  10th  day  of 
October,  1780.  In  both  these  respects,  a  liberal  and  final 
accommodation  of  all  interfering  claims  of  vacant  territory  is 
an  object  which  cannot  be  pressed  with  too  much  solicitude. 

The  last  object  recommended  is  a  constitutional  change  of  the 
rule  by  which  a  partition  of  the  common  burdens  is  to  be  made. 
The  expediency,  and  even  necessity,  of  such  a  change,  has  been 
sufficiently  enforced  by  the  local  injustice  and  discontents  which 
have  proceeded  from  valuations  of  the  soil  in  every  state  where 
the  experiment  has  been  made.  But  how  infinitely  must  these 
evils  be  increased,  on  a  comparison  of  such  valuations  among 
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the  states  themselves !  On  whatever  side,  indeed,  this  rule  be 
surveyed,  the  execution  of  it  must  he  attended  with  the  most 
serious  difficulties.  If  the  valuations  be  referred  to  the  author- 
ities of  the  several  states,  a  general  satisfaction  is  not  to  be 
hoped  for.  If  they  be  executed  by  officers  of  the  United  States 
traversing  the  country  for  that  purpose,  besides  the  inequalities 
against  which  this  mode  would  be  no  security,  the  expense 
would  be  both  enormous  and  obnoxious.  If  the  mode  taken  in 
the  act  of  the  17th  day  of  February  last,  which  was  deemed, 
on  the  whole,  least  objectionable,  be  adhered  to,  still  the  insuffi- 
ciency of  the  data  to  the  purpose  to  which  they  are  to  be  applied 
must  greatly  impair,  if  not  utterly  destroy,  all  confidence  in  the 
accuracy  of  the  result ;  not  to  mention  that,  as  far  as  the  result 
can  be  at  all  a  just  one,  it  will  be  indebted,  for  that  advantage, 
to  the  principle  on  which  the  rule  proposed  to  be  substituted  is 
founded.  This  rule,  although  not  free  from  objections,  is  liable 
to  fewer  than  any  other  that  could  be  devised.  The  only  mate- 
rial difficulty  which  attended  it  in  the  deliberations  of  Congress, 
was  to  fix  the  proper  difference  between  the  labor  and  industry 
of  free  inhabitants  and  of  all  other  inhabitants.  The  ratio 
ultimately  agreed  on  was  the  effect  of  mutual  concessions ;  and 
if  it  should  be  supposed  not  to  correspond  precisely  with  the 
fact,  no  doubt  ought  to  be  entertained  that  an  equal  spirit  of 
accommodation  among  the  several  legislatures  will  prevail 
against  little  inequalities  which  may  be  calculated  on  one  side 
or  on  the  other.  But  notwithstanding  the  confidence  of 
Congress  as  to  the  success  of  this  proposition,  it  is  their  duty 
to  recollect  that  the  event  may  possibly  disappoint  them,  and  to 
request  that  measures  may  still  be  pursued  for  obtaining  and 
transmitting  the  information  called  for  in  the  act  of  the  1 7th  of 
February  last,  which,  in  such  event,  will  be  essential. 

The  plan  thus  communicated  and  explained  by  Congress  must 
now  receive  its  fate  from  their  constituents.  All  the  objects 
comprised  in  it  are  conceived  to  be  of  great  importance  to  the 
happiness  of  this  confederated  republic  —  are  necessary  to  render 
the  fruits  of  the  revolution  a  full  reward  for  the  blood,  the 
toils,  the  cares,  and  the  calamities  which  have  purchased  it.  But 
the  object,  of  which  ,the  necessity  will  be  peculiarly  felt,  and 
which  it  is  peculiarly  the  duty  of  Congress  to  inculcate,  is  the 
provision  recommended  for  the  national  debt.  Although  this 
debt  is  greater  than  could  have  been  wished,  it  is  still  less,  on  the 
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•whole,  than  could  have  been  expected ;  and,  when  i-eferred  to 
the  cause  in  which  it  has  been  incurred,  and  compared  with  the 
burdens  which  wars  of  ambition  and  of  vain  glory  have  entailed 
on  other  nations,  ought  to  be  borne  not  only  with  cheerfulness, 
but  with  pride.  But  the  magnitude- of  the  debt  makes  no  part 
of  the  question.  It  is  sufficient  that  the  debt  has  been  fairly 
contraicted,  and  that  justice  and  good  faith  demand  that  it 
should  be  fully  discharged.  Congress  had  an  option  between 
different  modes  of  discharging  it.  The  same  Option  is  the  only 
one  that  can  exist  with  the  states.  The 'mode  which  has,  after 
long  and  elab6rate  discussion,  been  preferred,  is,  we  are  per- 
suaded,'the  least  objectionable  of  any  that  would  have  been 
equal  to  the  purpose.  Under  this  persuasion,  we  call  upon  the 
justice  and  plighted  faith  of  the  several  states  to  give  it  its 
proper  effect,  to  reflect  on  the  consequences  of  rejecting  it,  and 
to  f  emember  that  Congress  will  not  be  answerable  for  them. 

If  other  motives  than  that  of  justice  could  be  requisite  on 
this  occasion,  no  nation  could  ever  feel  stronger;  for  to  whom 
are  the  debts  to  be  paid  ? 

To  ah  alii/,  in  the  fii-Bt  place,  who,  to  the  exertion  of  his  arms 
in  support  of  our  cause,  has  added  the  succors  of  his  treasure  ; 
who,  to  his  important  loans,  has  added  liberal  donation^;  and 
whose  loans  themselves  carry  the  impression  of  his  magnanimity 
and  friendship. 

To  mdividudls  in  a  foreign  country,  in  the  next  place,  who 
Were  the  first  to  give  so  precious  a  token  of  their  confidence  in 
our  justice,  and  of  their  friendship  for  our  cause,  and  who  are 
menibers  of  a  "  republic  which  was  second  in  espouising  our 
rank  aniong  nations. 

Another  class  of  creditors  is  thai  illustrious  and  patriotic 
band  of  fetloib-citii.ens,  whose  blood  and  whose  bravery  have 
defended  the  liberties  of  their  country;  who  have  patiently 
borne,  among  other  distresses,  the  privation  of  their  stipends, 
whilst  the  distresses  of  their  country  disabled  it  from  bestowing 
thein;  and  who,  even  now,  ask  for  no  more  than  such  a  portion 
of  their  dues  as  will  enable  them  to  retire  from  the  field  of 
victory  and  glory  into  the  bosom  Of  peace  and  private  citizen- 
ship, and  for  Such  effectual  sectirity,  for  the  residue  of  their 
claims,  as  their  country  is  now  unquestionably  able  to  provide. 

The  remaining  class  Of  creditors  is  composed  partly  of  such 
of  our  fellow-citizens  as  originally  lent  to  the  public  the  use  of 
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their  funds,  or  have  since  manifested  most  confidence  in  their 
country,  by  receiving  transfers  from  the  lenders ;  and  partly  of 
those  whose  property  has  been  either  advanced  or  assumed  for 
the  public  service.  To  discriminate  the  merits  of  these  several 
descriptions  of  creditors,  -would  be  a  task  equally  unnecessary 
and  invidious.  If  the  voice  of  humanity  plead  more  loudly  in 
favor  of  some  than  of  others,  the  voice  of  policy,  no  less  than 
of  justice,  pleads  in. favor  of  all.  A  wise  nation  will  never 
permit  those  who  relieve  the  wants  of  their  countiy,  or  who 
rely  most  on  its  faith,  its  firmness,  and  its  resources,  ivhen 
either  of  them  is  distrusted,  to.  suffer  by  the  eventj 

Let  it  be  remembered,  finally,  that  it  has  ever  been  the  pride 
and  boast  of  America,  that  the  rights  for  which  she  contended 
were  the  rights  of  human  nature.  By  the  blessings  of  the 
Author  of  these  rights  on  the  means  exerted  for  their  defense, 
they  have  prevailed  against  all  opposition,  and  form  the  basis 
of  thirteen  independent  states.  No  instance  has  heretofore 
occurred,  nor  can  any  instance  be.  expected  hereafter  to  occur, 
in  which  the  unadulterated  forms  of  republican  government  can 
pretend  to  so  fair  an  opportunity  of  justifying  themselves  by 
their  fruits.  In  this  view,  the  citizens  of  the  United  States  are 
responsible  for  the  greatest  trust  ever  confided  to  a  political 
Bopiety.  If  justice,  good  faith,  honor,  gratitude,  and  all  the 
other  qualities  which  ennoble  the  character  of  a  nation,  and 
fulfill  the  ends  of  government,  be  the  fruits  of  our  establish- 
ments, the  cause  of  liberty  will  acquire  a  dignity  and  lustre 
which  it  has  never  yet  enjoyed,  and  an  example  will  be  set 
which  cannot  but  have  the  most  favorable  influence  on  the 
rights  of  mankind.  If,  on  the  other  side,  our  governments 
should  be  unfortunately  blotted  with  the  reverse  of  these 
cardinal  and  essential  virtues,  the  grea$  cause  which  we  have 
engaged  to  vindicate  will  be  dishonored  and  betrayed,  the  last 
and  fairest  experiment  in  favor  of  the  rights  of  human  nature  will 
be  turned  against  themj  and  their  patrons  and  friends  exposed 
to  be  insulted  and  silenced  by  the  votaries  of  tyranny  and 
usurpation. 

By  order  of  the  United  States  in  Congress  assembled. 
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NO.    7. 

On  the  30th  April,  1784,  Congress  agreed  to  the  following 
further  recommendations : 

"  The  trust  reposed  in  Congress  renders  it  their  duty  to  be 
attentive  to  the  conduct  of  foreign  nations,  and  to  prevent  or 
restrain,  as  far  as  may  be,  all  such  proceedings  as  might  prove 
injurious  to  the  United  States.  The  situation  of  commerce  at 
this  time  claims  the  attention  of  the  several  States,  and  few 
objects  of  greater  importance  can  present  themselves  to  their 
notice.  The  fortune  of  every  citizen  is  interested  in  the  success 
thereof;  for  it  is  the  constant  source  of  wealth  and  incentive  to 
industry ;  and  the  value  of  our  produce  and  our  land  must  ever 
rise  or  fall  in  proportion  to  the  prosperous  or  adverse  state  of 
trade. 

"  Already  has  Great  Britain  adopted  regulations  destructive 
of  our  commerce  with  her  West  India  Islands.  There  was  rea- 
son to  expect  that  measures  so  unequal,  and  so  little  calculated 
to  promote  mercantile  intercourse,  would  not  be  persevered  in 
by  an  enlightened  nation.  But  these  measures  are  growing 
into  a  system.  It  would  be  the  duty  of  Congress,  as  it  is  their 
wish,  to  meet  the  attempts  of  Great  Britain  with  similar  restric- 
tions on  her  commerce  ;  but  their  powers  on  tliis  head  are  not 
explicit,  and  the  propositions  made  by  the  legislatures  of  the 
several  states  render  it  necessary  to  take  the  general  sense  of 
the  Union  on  this  subject. 

"  Unless  the  United  States  in  Congress  assembled  shall  be 
vested  with  powers  competent  to  the  protection  of  commerce, 
they  can  never  command  reciprocal  advantages  in  trade ;  and 
without  these,  our  foreign  commerce  must  decline,  and  eventu- 
ally be  annihilated.  Hence  it  is  necessaiy  that  the  states  should 
be  explicit,  and  fix  on  some  efiectual  mode  by  which  foreign 
commerce  not  founded  on  principles  of  equality  may  be 
restrained. 

"  That  the  United  States  may  be  enabled  to  secure  such 
terms,  they  have 

"  Resolved,  That  it  be,  and  it  hereby  is,  recommended  to  the 
legislatures  of  the  several  States,  to  vest  the  United  States  in 
Congress  assembled,  for  the  term  of  fifteen  years,  with  power 
to  prohibit  any  goods,  wares,  or  merchandise,  from  being 
imported  into,  or  exported  from,  any  of  the  states,  in  vessels 
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belonging  to,  or  navigated  by,  the  subjects  of  any  power  witli 
■whom  states  shall  not  have  formed  treaties  of  commerce. 

"  Hesolved,  That  it  be,  and  it  hereby  is,  recommended  to  the 
legislatures  of  the  several  states,  to  vest  the  United  States  in 
Congress  assembled,  for  the  term  of  fifteen  years,  with  the 
power  of  prohibiting  the  subjects  of  any  foreign  state,  kingdom, 
or  empire,  unless  authorized  by  treaty,  from  importing  into  the 
United  States  any  goods,  wares,  or  merchandise,  which  are  not 
the  produce  or  manufacture  of  the  dominions  of  the  sovereign 
whose  subjects  they  are. 

"Provided,  That  to  all  acts  of  the  United  States  in  Congress 
assembled,  in  pursuance  of  the  above  powers,  the  assent  of  nine 
states  shall  be  necessary." 

The  result  of  all  this  was  that  the  several  States  did  not 
agree  upon  any  plan  in  accordance  with  these  several  recom- 
mendations, and  it  became  apparent  that  nothing  could  be 
accomplished  in  this  manner. 

On  the  21st  day  of  January,  1786,  in  the  House  of  Delegates 
in  Virginia,  it  was 

Hesolved,  That  Edmund  Randolph,  James  Madison,  Jun., 
Walter  Jones,  St.  George  Tucker,  Meriwether  Smith,  David 
Ross,  William  Ronald  and  George  Mason,  Esquires,  be  appointed 
commissioners,  who,  or  any  five  of  whom,  shall  meet  such  com- 
missioners as  may  be  appointed  by, the  other  States  in  the 
Union,  at  a  time  and  place  to  be  agreed  on,  to  take  into  consid- 
eration the  trade  of  the  United  States ;  to  examine  the  relative 
situation  and  trade  of  the  said  States ;  to  consider  how  far  a  uni- 
form system  in  their  commercial  regulations  may  be  necessary 
to  their  common  interest  and  their  permament  harmony;  and  to 
report  to  the  several  States  such  an  act  relative  to  this  great 
object  as,  when  unanimously  ratified  by  them,  will  enable  the 
United  States  in  Congress  assembled  effectually  to  provide  for 
the  same  that  the  said  commissioners  shall  immediately  transmit 
to  the  several  States  copies  of  the  preceding  resolution,  with  a 
circular  letter  requesting  their  concun-ence  therein,  and  propos- 
ing a  time  and  place  for  the  meeting  aforesaid. 

Test,  JOHN  BECKLEY,  C.  S.  D. 

1786,  January  21. 

Agreed  to  by  the  Senate.  H.  BROOKE,  C.  S. 

By  his  excellency,  Patrick  Henry,  Esquire,  Governor  of  the 
Commonwealth  of  Virginia,  it  is  hereby  certified  that  John 
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Beckley,;  the -person  subscribing  the ;  above  resolve,  is  Clerk  of 
the  Housg  of  Delegates,  and  that  due  faith  and  credit  is,  and 
ought  to  be,  paiid  to,?,ll  .things:  done  by  him  by  virtue  of  his 

office,,:/      ;,  ;,,  ■    ..1  '■:.-.   -.;■'       '■  '  -"  /:.■     '         '■'■'       ^ 

Given  under  mj  iim^,'  as  Governor,  .  and  under  the  Seal  of 

[l.  s.j     the  Gommonwealth,  at  Richmond,  the!6th  day  of  July,. 

.1786.  ■;  '■  -••  ;  p.  HENRY.... 

•■-"'isro.  8. 

"  To  the  Honorable  the  Legislatures  of  Virginia,  I)ela*are, 
Pennsylvania,  New,  Jersey  and  New.YorTi:,  the,  commissioners 
from  the  said  states  respectively,  assembled  at.' Annapolis, 
humbly  beg  leave  to  report,—  .  :  .,  ;,  . 

"  That,  pursuant  to  their  several  appointments,  they  met.  at 
Aiinapolis,  in  the'  state,  of  Maryland,  oii  the'  11th  day  of  Sep- 
tember, instant;  and  having  proceeded  to  a  communication  of 
theit  powers,  they  found  that  the  states  of  New  York',  Pennsyl- 
vania and  'Virginia,  had,  in  substance^  and  neai-ly  in  the  same 
terms,  authorized  their  respective  commissioners  '  to  meet  such 
commissioners  as  were  or  might  be  appointed  by  the  other 
states  in  the  Union,  at  such  time  and  place  as  should,  be  agreed 
upon  by  the  said  commissioners,  to  take  into  consideration  the 
trade  and  commerce  of  the  IJnited  States ;  to  consider,  how  far 
a  uniform  system  in  their  commercial  intercourse  dnd  regulations 
might  be  necessary  to  their  common  intereJst  and  permanent 
harmony ;  and  to  report  to  the  several  states  such  an  act  relative 
to  this  great  bbject  as,  when  unanimously  ratified  by  theiii, 
w'Otild  enable  the  tJnited  States  in  Congress  assembled,  effectu- 
ally to  provide  for  the  same.' 

"  That  the  Stsite  of  Delaware  had  givdn  similar  powers  to  their 
commissioners,  with  tMs '  difference  only,  that  tbe  act  to  be 
framed  iii  virtue' of  these  powers,  is  required  to  be  reported  '  to 
the  tJnited  States  in  Congress  assembled,  to  be  agreed  to  by 
them,  and  confirmed  by  the  legislatures  of  every  state.' 

"That  the  state  of 'New'  Jersey  had  enlarged  the  object  of 
theit  appointment,,  empowering  their  commissioners  'to  con- 
sider how  far  a  uniform  system  in  their  commercial  regulations 
and  othei"  important  mitlfii'S  Miight  be  necessary  to  the  common 
interest  and  permanent  harmony  of  the  several  states ;'  and  to 
repbrt'  such  an  act  oh  the  subject  as,  when  ratified  by  them, 
*  would  enable  the  TJnited  States  in  Congress  assembled,  effect- 
ually  to  provide  for  the  exigencies  of  the  ITiiion.' ' 
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"That  appointments  of  commissioners  have  also  been  made  by 
the  states  of  New  Hampshire,  rMassaohusetts,  Rhode  Island  and 
North  Oarolinaj; none  of  whom,  however,  have  attended;  but 
libat  no  information  has ibeen  received; by  your  commissioners, 
of  any  appointment  having  been  made  by  the, states  of  Connec- 
ticut, Maryland,  South- Carolina  or  Georgia,  ...  .1 
■  '*  That  the  express  terms  of  the  powers  to  your  commissioners, 
supposing,  a  deputation  from  all  the  states,  and  having  for 
object  the  trade  and  commerce  of  the  United  .States,  your  com- 
missioners did  not  ;conceiye  it  advisable  to  proceed  on  the 
business  of  their  mission  under  the  circumstances  of  so  partial 
ajid  defective  a  representation. 

/'^Deeply  impressed,  however, .with  the  magnitude  and  impor- 
tance of  the  object  confide^  to  them  on  this  occasion,'  your 
commissioners  cannot  forbear  to  Indulge  an  expression  of  their 
earnest. and  unanimous  wish,,  that  speedy  measures  may  be 
taken  to  efiect.a  general  meeting  of  the  states,, in  a  future, con- 
vention, for  the  same  and  such  other  purposes  as  the  situation 
of  public  affairs  may  be  found  to  require.  .  ,: 

"K,  in  expressing  this  wish,  or  in  intimating  any  other  senti- 
ment, your  commissioners  should  seem  to  exceed  the  strict 
bounds  of  their  appointment,  they  entertain  a  full  confidence 
that  a  conduct  dictated  by  an  anxiety  for  the  welfiire ,  of  the 
United  States  will  not  fail  to  receive  an  indulgent  construction. 

"  In  this  persuasion  your  commissioners  submit  art  opinion, 
that  the  idea  of  extending  the  powers  of  their  deputies  to  other 
objects  than  those  of  commerce,  which  has  been  adopted  by  the 
state  of  New  Jersey,  was  an  improvement  on  the  ^original  plan, 
and  will  deserve  to  be  incorporated  into  that  of  a  future  conven- 
tion. They  are  the  more  naturally  led  to  this  conclusion,  as,  in 
the  course  of  their  reflections  on  the  subject,  they  have  been 
induced  to  think  that  the  power  of  regulating  trade  is  of  such 
comprehensive  extent,  and  will  enter  so  far  into  the  general 
system  of  the  federal  government,  that  to  give  it  efficacy,  and  to 
obviate  questions  and  doubts  concerning  its  precise  nature  and 
limits,,  may  require  a  correspondent  adjustin.ent  of  other  parts 
of  the  federal  system. 

"  That  there  are  important  defects  in  the  sytem  of  the  federal 
government,  is  acknowledged  by  the  acts  of  all  those  states 
which  have  concurred  in  the  present  meeting ;  that  the  defects, 
upon  a  closer  examination,  may  be  found  greater  and  more 
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numerous  than  even  these  acts  imply,  is  at  least  so  far  probable, 
from  the  embarrassments  which  characterize  the  present  state  of 
our  national  affairs,  foreign  and  domestic,  as  may  reasonably  be 
supposed  to  merit  a  deliberate  and  candid  discussion,  in  some 
mode  which  will  unite  the  sentiments  and  councils  of  all  the 
states.  In  the  choice  of  the  mode,  your  commissioners  are  of 
opinion  that  a  convention  of  deputies  from  the  different  states, 
for  the  special  and  sole  purpose  of  entering  into  this  investi- 
gation, and  digesting  a  plan  for  supplying  such  defects  as  may 
be  discovered  to  exist,  will  be  entitled  to  a  preference,  from 
considerations  which  will  occur  without  being  particularized. 

"  Your  commissioners  decline  an  enumeration  of  those  national 
circumstances  on  which  their  opinion  respecting  the  propriety 
of  a  future  convention,  with  more  enlarged  powers,  is  founded; 
as  it  would  be  a  useless  intrusion  of  facts  and  observations,  most 
of  which  have  been  frequently  the  subject  of  public  discussion, 
and  none  of  which  can  have  escaped  the  penetration  of  those  to 
whom  they  would  in  this  instance  be  addressed.  ■  They  are, 
however,  of  a  nature  so  serious,  as,  in  the  view  of  your  com- 
missioners, to  render  the  situation  of  the  United  States  delicate 
and  critical,  calling  for.  an  exertion  of  the  united  virtue  and 
wisdom  of  all  the  members  of  the  confederacy. 

"  Under  this  impression,  your  commissioners,  with  the  most 
respectful  deference,  beg  leave  to  suggest  their  unanimous  con- 
viction, that  it  may  essentially  tend  to  advance  the  interests  of 
the  Union,  if  the  states,  by  whom  they  have  been^  respectively 
delegated,  would  themselves  concur,  and  use  their!  endeavors  to 
procure  the  concurrence  of  the  other  states,  in  the  appointment 
of  commissioners,  to  meet  at  Philadelphia  on  the  second  Monday 
in  May  next,  to .  take  into  consideration  the  situation  of  the 
United  States,  to  devise  such  further  provisions  as  shall  appear 
to  them  necessary  to  render  the  constitution  of  the  federal 
government  adequate  to  the  exigencies  of  the  Union ;  and  to 
report  such  an  act  for  that  purpose  to  the  United  States  in  Con- 
gress assembled,  as,  when  agreed  to  by  them,  and  afterwards 
confirmed  by  the  legislatures  of  every  state,  will  effectually  pro- 
vide for  the  same. 

"Though  your  commissioners  could  not  with  propriety 
address  these  obseiTations  and  sentiments  to  any  but  the  states 
they  have  the  honor  to  represent,  they  have  nevertheless  con- 
cluded, from  motives  of  respect,  to  transmit  copies  of  this  report 
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to  the  United  States  in  Congress  assembled,  and  to  the  execu- 
tive of  the  other  states. 

"By  order  of  the  Commissioners. 
"Dated  at  Annapolis,  September  14, 1786. 

Resolved,  That  the  chairman  sign  the  aforegoing  report  in 
behalf  of  the  commissioners.    Then  adjourned  without  day. 

New   York.  Delaware. 

Egbert  Benson,  George  Read, 

Alexander  Hamilton.  John  Dickinson, 

New  Jersey.  Richard  Bassett. 
Abra.  Clark,  Virginia. 

Wm.  Ch.  Houston,  Edmund  Randolph, 

James  Schureman.  James  Madison,  Jun., 

Pennsylvania,,  St.  George  Tucker. 
Tench  Coxe. 

NO.  9. 

These  resolutions  were  submitted  to  Congress  on  the  21st  of 
February,  1787,  and  the  result  was  that  Congress  agreed  to  the 
following  preamble  and  resolutions  : 

"  Whereas  there  is  provision,  in  the  Articles  of  Confederation 
and  Perpetual  Union,  for  making  alterations  therein,  by  the 
assent  of  a  Congress  of  the  United  States,  and  of  the  legisla- 
tures of  the  several  states,  and  whereas  experience  hath  evinced 
that  there  are  defects  in  the  present  Confederation;  as  a  mean  to 
remedy  which,  several  of  the  states,  and  particularly  the  state 
of  New  York,  by  express  instructions  to  their  delegates  in  Con- 
gress, have  suggested  a  convention  for  the  purposes  expressed  in 
the  following  resolution ;  and  such  convention  appearing  to  be 
the  most  probable  mean  of  establishing  in  these  States  a  firm 
national  government, — 

"  Resolved,  That,  in  the  opinion  of  Congress,  it  is  expedient 
that,  on  the  second  Monday  in  May  next,  a  convention  of  dele- 
gates, who  shall  have  been  appointed  by  the  several  states,  be 
held  at  Philadelphia,  for  the  sole  and  express  purpose  of  revising 
the  Articles  of  Confederation,  and  reporting  to  Congress,  and 
the  several  legislatures,  such  alterations  and  provisions  therein 
as  shall,  when  agreed  to  in  Congress,  and  confirmed  by  the 
states,  render  the  federal  Constitution  adequate  to  the  exigen- 
cies of  government  and  the  preservation  of  the  Union." 

The  states  severally,  in  compliance  with  these  recommenda- 
tions, appointed  the  following  as  delegates  to  meet  in  convention 
on  the  second  Monday  of  May,  1787. 
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LIST  OF  THE  MEMBEES  OF  THE  FEDERAL  CONVEN- 
TION, WHICH  FORMED  THE  CONSTITUTION  OP 
THE. UNITED  STATES, 

M-om  Attended, 

1787, 

New  Hampshikb,  ....     1.  John  Langdon; Jiily  23. 

Jqlin  Pickering, 

2.  Nicholas  Gilman, July  23. 

Benjamin  West, 

Massachusetts, Francis  Dana, 

Elbridge  G-erry, May  29. 

3.  Nathaniel  Gorham, ; .  May  28. 

4.  Eufus  King, May  25. 

Caleb  Strong,    ^ May  28. 

Rhode  Island, ■     [No  appointment] 

CoNNEOTiCDT, 5.  Wm.  Sam.  Johnson, June  2. 

6.  Roger  Sherman, May  30. 

Oliver  Ellsworth, May  29.  ■ 

New  York Robert  Yates May  25. 

7.  Alexander  Hamilton, May  25. 

John  Lansing', June  2. 

New .Jerset,. 8.  William  Lifrmgston,  June  6. 

9.  David  Brearly,  . '. May  25. 

William  C.  Houston, May  25. 

10.  William  Patterson, May  25. 

John  Nekcri-j      ,  . 

Abraham  Clark, 

11.  Jonathan  Dayton, June  21. 

Pennsylvania,  12.  Benjamin  Franklin, May  28. 

13.  Thomas  Mifflin, May  28. 

14.  Robert  Morris May  25. 

15.  George  Clymer, May  28. 

16.  Thomas  Pitzsimons, May  25. 

17.  Jared  Ingersoll,,  , , , May  28. 

18.  James  Wilson, May  25. 

19.  Gouverneur  Morris,- May  25. 

Delaware,   20.  George  Read, , ....  May  25. 

21.  Gunning  Bedford,  Jun„ May  28. 

22.  John  Dickinson, May  28. 

23.  Richard  Basset, i May  25. 

24.  Jacob  Broom, May  25. 

Maryland,   25.  James  M'Henry, May  29. 

26.  Daniel  of  St.  Thomas  Jenifer, June  2. 

27.  Daniel  Carroll, July  9. 

John  Francis  Mercer, August  6. 

Luther  Martin, June  9. 

ViRQiNU 28.  George  Washington, , May  25. 

Patrick  Henry, (declined.) 

Edmund  Randolph,  ... May  25. 

29.  John  Blair, May  25. 

30.  James  Madison,  Jun., May  25. 

George  Mason, May  25. 

George  Wythe, May  25. 

J.  M'Clurg,  [room  of  P.  Henry.] . .  May.  25. 

North  Carolina,  ....         Richard  Caswell, (resigned.) 

Alexander  Martin, May  25. 
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North  Oasouna,  ... .         WUliam  E.  Davie, , May    25. 

31.  Wtn.  Blount,  Jroom  of  R.  Caswell.]  June,   20. 
Willie  Jones,  '. '',.'.". .......  (declined.) 

32.  Richard  D.  Speight, May    25. 

33.  H.  Williamson,  [room  of  W.  Jones.J  May    25. 
South  Cabolima,  ....  34.  John  Rutledge, May    25. 

35.  Charles  C.  Pinckney, i  May  25. 

36.  Charles  Pinckney, May  25. 

37.  Pierce  Butler, ,.  May  25.. 

Georgia,  38.  William  Pew, '. May  25. 

39.  Abraham  Baldwin, June    11. 

William  Pierce, May    31. 

George  Walton, 

William  Houstoun,- June     7. 

Nathaniel  Pendleton, 

Those  with  numbers  before  their  names  signed  the  Constitution, 39 

Those  in  Italics  never  attended, 10 

Members  who  attended,  but  did  not  sign  the  Constitution, 16 

65 
NO.  10. 

The  following  are  the  credentials  of  the  members  of  the 
Federal  Convention : 

CREDENTIALS  OF  MEMBERS  OF  THE  FEDERAL 
CONVENTION. 

STATE  OP  NEW  HAMPSHIRE. 

In  the  Yeah  of  ode  Lord  1787. 

An  Act  for  appointing  Deputies  from  this  State  to  the  Convention  proposed 

to  be  holden  in  the  city  of  Philadelphia,  in  May,  1787,  for  the  Purpose  of 

revising  the  federal  Constitution. 

Whereas,  in  the  formation  of  the  federal  compact,  which 
frames  the  bond  of  union  of  the  American  states,  it  was  not  pos- 
sible, in  the  infant  state  of  our  republic,  to  devise  a  system 
which,  in  the  course  of  time  and  experience,  would  hot  manifest 
imperfections  that  it  would  be  necessary  to  reform: 

And  whereas,  the  limited  powers?,  whichj  by  the  Articles  of 
Confederation,  are  vested  in  the  Congress  of  the  United  States, 
have  been  found  far  inadequate  to  the  enlarged  purposes  which 
they  were  intended  to  produce ;  and  whereas  Congress  hath,  by 
repeated  and  most  urgent  representations,  endeavored  to  awaken 
this,  and  other  states  of  the  Upion,  to  a  sense  of  the  truly  critical 
and  alarming  situation  in  which  the7  may  inevitably  be  involved, 
unless  timely  measures  be  taken  to  enlarge  the  powers  of  Con- 
gress, that  they  may  be  thereby  enabled  to  avert  the  dangers 
which  threaten  our  existence  as  a  free  and  independent  people ;  and 
55 
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■whereas  this  state  hath  been  ever  desirous  to  act  upon  the  liberal 
system  of  the  geneial  good  of  the  United  States,  without  circum- 
scribing its  views  to  the  narrow  and  selfish  objects  of  partial 
convenience ;  and  has  been  at  all  times  ready  to  make  every 
concession,  to  the  safety  and  happiness  of  the  whole,  which 
justice  and  sound  policy  could  vindicate ; — 
'  JBe  it  therefore  enacted,  by  the  Senate  and  Souse  of  Bepresen- 
tatives,  in  General  Court  convened.  That  John  Langdon,  John 
Pickering,  Nichblas  Gilman  and  Benjamin  West,  Esqrs.,  be  and 
hereby  are,  appointed  commissioners:  they  or  any  two  of  them, 
ar&  hereby  authorized  and  empowered,  as  deputies  from  this 
state,  to  meet  at  Philadelphia  said  Convention,  or  any  other 
place  to  .which  the  Convention  may  be  adjourned,  for  the  pur- 
poses aforesaid,  there  to  confer  with  such  deputies  as  are,  or 
may  be,  appointed  by  the  other  staties  for  similar  purposes,  and 
with  them  to  discuss  and  decide  upon  the  most  effectual  means 
to  remedy  the  defects  of  our  federal  Union,  and  to  procure  and 
secure  the  enlarged  purposes  which  it  was  intended  to  efiect, 
and  to  report  such  an  act  to  the  United  States  in  Congress,  as, 
when  agreed  to  by  them,  and  duly  confirmed  by  the  several 
states,  will  efiectually  provide  for  the  same. 

State  of  New  Hampshire.  —  In  the  House  of  Repek- 
SENTATivBS,  Juuc  27,  1787.  The  following  bill  having  been 
read  a  third  time, —  voted  that  it  pass  t-o  be  enacted.  Sent  up 
for  concurrence. 

JOHN  SPARHAWK,  ^eaker. 

In  Senate,  the  same  day.  This  bill  having  been  read  a  third 
time, —  voted  that  the  same  be  enacted. 

JOHN  SULLIVAN,  President. 
Copy  examined,  per  Joseph  Pearson,  Secretary.        [l.  s.] 


COMMONWEALTH  OF  MASSACHUSETTS. 
By  his  excellency,  James  Bowdoin,  Esq.,  Governor  of  the  Com- 
[l.  s.]    monwealth  of  Massachusetts. 

To  the  Hon.  Francis  Dana,  Elbridge  Gerry,  N'athaniel  Gor- 
ham,  Bufus  King  and  Caleb  Strong,  Esqrs.,  Greeting  : 
Whereas  Congress  did,  on  the  21st  day  of  Feburary,  A.  D. 
1787,  resolve,  "  That,  in  the  opinion  of  Congress,  it  is  expedient 
that,  on  the  second  Monday  in  May  next,  a  convention  of  dele- 
gates, who  shall  have  been  appointed  by  the  several  states,  be 
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held  at  Philadelphia,  for  the  sole  and  express  purpose  of  revising 
the  Articles  of  Confederation,  and  i-eporting  to  Congress  and  the 
several  legislatures  such  alterations  and  provisions  therein  as 
shall,  when  agreed  to  in  Congress,  and  confirmed  by  the  states, 
render  the  federal  constitution  adequate  to  the  exigencies  of 
go vernmeat  and  the  preservation  of  the  Union;"  And  whereas 
the  General  Court  have  constituted  and  appointed  you  their 
delegates,  to  attend  and  represent  this  commonwealth  in  the 
said  proposed  Convention,  and  have  by  a  resolution  of  theirs  of 
the  10th  of  March  last,  requested  me  to  commission  you  for 
that  purpose ; — 

Now,  therefore.  Know  ye.  That,  in  pursuance  of  the  resolu- 
tions aforesaid  I  do,  by  these  presents,  commission  you,  the 
said  Francis  Dana,  Elbridge  Gerry,  Nathaniel  Gorham,  Rufus 
King,  and  Caleb  Strong,  Es'qrs.,  or  any  three  of  you,  to  meet 
such  delegates  as  may  be  appointed  by  the  other,  or  any  of  the 
other  States  in  the  Union,  to  meet  in  Convention  at  Philadel- 
phia, at  the  time  and  for  the  purposes  aforesaid. 

In  testimony  whereof,  I  have  caused  the  public  seal  of  the 
commonwealth  aforesaid  to  be  hereunto  affixed. 

Given  at  the  Council  Chamber,  in  Boston  the  ninth  day  of 
April,  A.  D.  1787,  and  in  the  11th  year  of  the  independ- 
ence of  the  United  States  of  America. 

JAMES  BOWDOIN. 

By  his  excellency's  command. — John  Aveey,  Jun.,  Secretary. 


STATE  OF  CONNECTICUT. 
At  a  General  Assembly  of  the  State  of  Connecticut,  in  America, 
[l.  s,]      holden  at  Hartford,  on  the  second  Thursday  of  May, 
A.  D.  1787. 

An  Act  for  appointing  Delegates  to  meet  in  Convention  of  the 

States,  to  be  held  in  JPhilcu^elphia  on  the  second  Monday  of 

May  instant. 

Whereas,  the  Congress  of  the  United  States,  by  their  act  of 
the  21st  February,  1787,  have  recommended  that,  on  the  sec- 
ond Monday  of  May  inst.,  a  Convention  of  delegates,  who  shall 
have  been  appointed  by  the  several  States,  to  be  held  at  Phila- 
delphia, for  the  sole  and  express  purpose  of  revising  the  Arti- 
cles of  the  Confederation ; — 

-Be  it  enacted  by  the  governor,  council,  and  representatives, 
in    General  Court  assembled^   and  by  the  authority  of  the 
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mme.  That  the  Hon.  WiUiam  Samuel  Johnson,  Roger  Sherman, 
and  Oliver  Ellsworth,  Esqrs.,  be,  and  they  hereby  are,  appoint- 
ed delegates  to  attend  the  said  Convention,  and  are  requested 
to  proceed  to  the  city  of  Philadelphia,  for  that  purpose,  without 
delay ;  and  the  said  delegates,  and,  in  case  of  sickness  oiy  acci- 
dent, such  one  or  more  of  them  as  shall  attend  the  said  Conven- 
tion, is  and  are  hereby  authorized  and  empowered  to  represent 
this  State  therein,  and  to  confer  with  Such  delegates  appointed 
by  the  several  States,  for  the  purposes  mentioned  in  the  said 
act  of  Congress,  that  may  be  present  and  duly  empowered  to 
sit  in  said  Convention,  and  to  discuss  upon  such  alterations  and 
provisions,  agreeably  to  the  general  principles  of  republican 
government,  as  they  shall  think  proper  to  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  government  and  the 
preservation  of  the  Union ;  and  they  are  further  directed^  pursu- 
ant to  the  said  act  of  Congress,  to  report  such  alterations  and 
provisions  as  may  be  agreed  to  by  a  majority  of  the  United 
States  represented  in  Convention,  to  the  Congi'ess  of  the  Uni- 
ted States,  and  to  the  General  Assembly  of  this  State. 
A  true  copy  of  record.    Examined  by 

GEORGE  WILLYS,  Secretary. 


STATE  OF  NEW  YORK. 
By  his  excellency,  George   Clinton,  Governor  of  the  State  of 
[l.  s.]    New  York,  general  and  commander-in-chief  of  all  the " 

militia,  and  admiral  of  the  navy  of  the  same. 
To  all  to  whom  these  presents  shall  come  : 

It  is  by  these  presents  certified,  that  John  M'Kesson,  who " 
has  subscribed  the  annexed  copies  of  resolutions,  is  clerk  of  the 
Assembly  of  this  State. 

In  testimony  whereof,  I  have  caused  the  privy  seal  of  the 
said  State  to  be  hereunto  affixed,  this  9th  day  of  May,  in  the 
11th  year  of  the  independence  of  the  said  State. 

GEORGE  CLINTON. 
State  of  New  Yokk. — ^In  Assembly,  JF^Jrwary  28,  1787. — 
A  copy  of  a  resolution  of  the  honorable  the  Senate,  delivered 
by  Mr.  Williams,  was  read,  and  is  in  the  words  following,  viz. : 
Besolved,  If  the  honorable  the  Assembly  concur  therein, 
that  three  delegates  be  appointed '  on  the  part  of  this  State, 
to  meet  such  delegates  as  may  be  appointed  on  the  part  of  the 
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other  States,  respectively,  on  the  second  Monday  in  May  next, 
at  Philadelphia,  for  the  sole  and  express  purpose  of  revising  the 
Articles  of  Confederation,  and  reporting  to  Congress,  and  to  the 
several,  legislatures,  such  alterations  and  provisions  therein  as 
shall,  wheii  agreed  to  in  Congress,  and  confirmed  by  the  several 
States,  render  the  Federal  Constitution  adequate  to  the  exigen- 
cies of  government  and  the  preservation  of  the  Union ;  and  that 
in  case  of  such  concurrence,  the  two  houses  of  the  legislature 
will,  on  Tuesday  next,  proceed  to  nominate  and  appoint  the 
said  delegates,  in  like  manner  as  is  directed  by  the  Constitution 
of  this  State  for  nominating  and  appointing  delegates  to  Con- 
gress. 

Resolved,  That  this  house  do  concur  with  the  honorable  the 
Senate  in  the  said  resolution. 

In  Assembly,  March  6,  1787. — JResolvecl,  That  the  Hbn. 
Robert  Yates,  Esq.,  Alexander  Hamilton,  and  John  Lansing, 
Jun.,  Esqrs.,  be  and  they  are  hereby  nominated  by  this  hotise 
delegates  on  the  part  of  this  State,  to-  meet  such  delegates  as 
may  be  appointed  on  the  part  of  the  other  States,  respectively, 
on  the  second  Monday  in  May  next,  at  Philadelphia,  pursuant 
to  concurrent  resolutions  of  both  houses  of  the  legislature,  on 
the  28th"  ultimo.  ' 

Ordered,  That  Mr.  IT.  Smith  deliver  a  copy  of  the  last  pre- 
ceding resolution  to  th?  honorable  the  Senate. 

A  tsopy  of  a  resolution  of  the  honorable  the  Senate  was  deliv- 
'ered  by  Mr.  Vanderbilt,  that  the  Senate  will  immediately  meet 
this  house  in  the  Assembly  Chamber,  to  compare  the  list  of 
persons  nominated  by  the  Senate  and  Assembly,  Respectively, 
as  delegates,  pursuant  to  the  resolutions  before  mentioned. 

The  hbjiorable  the  Senate  accordingly  attended  in  the  Assem- 
bly Chamber,  to  compare  the  lists  of  persons  nominated  for 
delegates,  as  above  mentioned. 

The  list  of  persons  nominated  by  the  honorable  the  Senate 
were  the  Hon.  Robert  Yates,  John  Lansing,  Jun.,  and  Alexan- 
der Hamilton!  Esqrs. ;  and  on  comparing  the  lists  of  the'  per- 
sons nominated  by  the  Senate  and  Assembly  respectively,  it 
appB,ared  .that  the  same  persons  were  nominated  in  both  lists ; 
thereupon,  Resolved,  that  the  Hon.  Robert  Yates,  John  Lan- 
sing, Jun.,  and  Alexander  Hamilton,  Esqrs.,  be,  and  they  are 
hereby  declared  duly  nominated  and  appointed  delegates,  on 
the  part  of  tfc.is  State,  to  meet  such  delegates  as  may  be  appointed 
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on  the  part  of  the  other  States,  respectively,  on  the  second 
Monday  in  May  next,  at  Philadelphia,  for  the  sole  and  express 
purpose  of  revising  the  Articles  of  Confederation,  and  reporting 
to  Congress,  and  to  the  several  legislatures,  such  alterations  and 
provisions  therein  as  shall,  when  agreed  to  in  Congress, 
and  confirmed  by  the  several  States,  render  the  Federal  Con- 
stitution adequate  to  the  exigencies  of  government  and  the 
preservation  of  the  Union. 

True  extracts  from  the  journals  of  the  Assembly. 

JOHN  M'KESSON,  Clerk. 


STATE  OF  NEW  JERSEY. 
To  the  Hon.  David  Brearly.,  William  Churchill  Houston,  Wil- 
liam Patterson,  and  John  Neilson,  Esqrs.,  Greeting: 

The  Council  and  Assembly,  reposing  especial  trust  and  con- 
fidence in  your  integrity,  prudence  and  ability,  have,  at  a  joint 
meeting,   appointed  you,  the   said    David    Brearly,  William 
Churchill    Houston,  William  Patterson,   and    John  Neilson, 
Esqrs.,  or  any  three  of  you,  commissioners,  to  meet  such  com- 
missioners as  have  been,  or  may  be,   appointed  by  the  other 
States  in  the  Union,  at  the  city  of  Philadelphia,  in  the  common- 
wealth of  Pennsylvania,  on  the  second  .Monday  in  May-  next, 
for  the  purpose  of  taking  into  consideration  the  state  of  the 
Union  as  to  trade  and  other  important  objects,  and  of  devising 
Buch  other  provisions  as  shall  appear  to  be  necessary  to  render 
the  constitution  of  the  federal  government  adequate  to   the 
exigencies  thereof. 
In  testimony  whereof,  the  great  seal  of  the  State  is  hereunto 
affixed.     Witness,.  William    Livingston,  Esq.,   governor, 
captain-general,  and  commander-in-chief  in  and  over  the 
State  of  New  Jersey,  and  territories  thereunto  belonging 
chancellor  and  ordinary  in  the  same,  at  Trenton,  the  23d 
day  of  Noveinber,  in  the  year  of  our  Lord,  1V86,  and  6f 
our  sovereignty  and  independence  the  eleventh. 

WILLIAM  LIVINGSTON. 
By  his  excellency's  command. — Bowes  Rbbd,  Secretary. 
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STATE  OF  NEW  JERSEY. 

To  his  excettency,  William  Livingston,  and  the  Hon.  Abraham 
[l.  s.]     Clark,  JEJsqrs,  Greeting  : 

The  Council  and  Assembly,  reposing  especial  trust  and  con- 
fidence in  your  integrity,  prudence,  and  ability,  have  at  a  joint 
meeting,  appointed  you,  the  said  William .  Livingston  and 
Abraham  Clark,  Esqrs.,  in  conjunction  with  the  Hon.  David 
Brearly,  William  Churchill  Houston,  and  William  Patter- 
son, Esqrs.,  or  any  three  of  you,  commissioners,  to  meet 
such  commissioners  as  have  been  appointed  by  the  other  States 
in  the  Union,  at  the.  city  of  Philadelphia,  in  the  commonwealth 
of  Pennsylvania,  on  the  second  Monday  in  this  present  month, 
for  the  purpose,  of  taking  into  consideration  the  state  of  the 
Union,  as  to  trade  and  other  important  objects,  and  of  devising 
such  other  provisions  as  shall  appear  to  be  necessary  to  render 
the  constitution  of  the  federal  government  adequate  to  the 
exigencies  thereof. 

'  In  testimony  whereof,  the  great  seal  of  the  State  is  hereunto 
affixed.  Witness,  William  Livingston,  Esq.,  governor, 
captain-general,  and  commander-in-chief,  in  and  over  the 
State  of  New  Jersey,  and  territories  thereunto  belonging, 
chancellor  and  ordinary  in  the  same,  at  Burlington,  the 
18th  day  of  May,  in  the  year  of  our  Lord  1787,  and  of  our 
sovereignty,  and  iadependence  the  eleventh. 

WIL.  LIVINGSTON. 
B^  his  excellency's  command. — Bowes  Reed,  /Secretary. 

STATE  OF  NEW  JERSEY. 
To  the  Hon.  J.  Dayton,  Esq. 

The  Council  and  Assembly,  reposing  especial  trust  and  confi- 
dence in  your  integrity,  prudence  and  ability,  have,  at  a  joint 
meeting,  appointed  you,  the  said  Jonathan  Dayton,  Esq.,  in 
conjunction  with  his  excellency,  William  Livingston,  the  Hon. 
David  Brearly,  William  Churchill  Houston,  William  Patterson 
(ind  Abraham  Clark,  Esqrs.,  or  any  three  of  you,  commissioners, 
to  meet  such  commissioners  as  have  been  aippointed  by  the  other 
states  in  the  Union,  at  the  city  of  Philadelphia,  in  the  common- 
wealth of  Pennsylvania,  for  the  purpose  of  taking  into  consider- 
ation the  state  of  the  Union  as  to  trade  and  other  important 
objects,  and  of  devising  such  other  provisions  as  shall  appear  to 
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Tje  necessary  to  render  the  constitution  of  tlie  federal  govern- 
ment adequate  to  the  exigencies  thereof. 

In  testimony  whereof  the  great  seal  of  the  state  is  hereunto 
affixed.  Witness,  Robert  lettice  Hooper,  Esq.,  vice-presi- 
dent, captain-general  and  commander-in  chief  in  and  over 
the  state  of  New  Jersey^  and  territories  thereunto  belong- 
ing, chancellor  and  ordinary  in  the  same,  at  Burlington,  the 
fifth  day  of  June,  in  the  year  of  our  Lord  1787,  and  of  our 
sovereignty  and  independence  the  eleventh.' 

ROBERT  L.  HOOPER. 
By  his  honor's  command. —  Bowes  Reed,  Secretary, 


COMMONWEALTH  OF  PENNSYLVANIA. 

An  Act  appointing  Deputies  to  the  Convention  intended  to  he 

held  in  the  City  of  Philadelphia,  for  the  purpose  of  revising 

the  Federal  Constitution. 

Section  1.  Whereas  the  General  Assembly  of  this  common- 
wealth, taking  into  their  serious  consideration  the  representations 
heretofore  made  to  the  legislatures  of  the  several  states  in  the 
Union,  by  the  United  States  in  Cpngresa  assembled,  and  also 
weighing  the  difficulties  under  which  the  confederated  states 
now  labor,  are  fully  convinced  of  the  necessity  of  revising  the 
Eederal  Constitution,  for  the  purpose  of  making  such  alterations 
and  amendments  as  the  exigencies  of  our  public  affairs  require: 
Arid  whereas  the  legislature  of  the  state  of  Virginia  have  already 
passed  an  act  of  that  commonwealth,  empowering  certain  com- 
missioners to  meet  at  the  city  of  Philidelphia,  in  May  next,  a 
convention  of  commissioners  or  deputies  fr6m  the  different 
states;  and  the  legislature  of  this  state  are  fully  sensible  bf  the 
important  advantages  which  may  be  derived  to  the  United 
States,  and  every  of  themj  from  co-operation  with  the  common- 
mealth  of  Virginia  and  the  other  states  to  the  Confederation,  in 
the  said  design.  ,  . 

Sec.  2.  Be.  it  enacted,  and  it  is  hereby  enacted,  by  the  repre- 
sentatives of  the  freemen  of  the  commonwealth  of  Pennsylvania^ 
in  General  Assembly  met,  and  by  the  authority  of  the  same. 
That.  Thomas  Mifflin,  Robert  Morris,  George  Clymer,  Jared 
IngersoU,  Thomas.Fitzsimons,  James  Wilson  and  Gouverneur 
Morris,  Esqrs.,  are  hereby  appointed  deputies  from  this  state, 
to  meet  inthe  Convention  of  the  deputiesof  the  respective  statess 
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of  North  America,  to  be  held  at  the  city  of  Philadelphia,  on  the 
2d  day  ia  the  month  of  May  next ;  and  the  said  Thomas  Mifflin, 
Eobert  Moms,  George  Clymer,  Jared  IngersoU,  Thomas  Fitz- 
simons,  James  Wilson  and;  Gouverneur  Morris,  Esqrs.,  or  any 
four  of  them,  are  hereby  constituted  and  appointed  deputies 
from  this  state,  with  powers  to  meet  such  deputies  as  may  be 
appointed. and  authorized  by  the  other  states,  to  assemble  in  the 
said  Convention,  at  the  city  aforesaid,  and  join  with  them  in 
devising,  deliberating  on,  and  discussing,  all  such  a>lterations 
and  farther  provisions  as  may  be  necessary  to  render  the  Fede- 
ral Constitution  fully  adequate  to  the  exigencies  of  the  Union, 
and  in  reporting  such  act  or  acts,  for  that  purpose,  to  the  United 
States  in  Congress  assembled,  as,  when  agreed  to  by  them,  and 
duly  confirmed  by  the  several  states,  will  effectually  provide 
for  the  same. 

Sec.  3.  And  be  it  further  enacted  hy  the  autJiority  aforesaid. 
That,  in  case  any  of  the  said  deputies  hereby  nominated  shall 
happen  to  die,  or  to  resign  his  or  their  said  appointment  or 
appointments,  the  supreme  executive  council  shall  be,  and 
hereby  are,  empowered  and  required  to  nominate  and  appoint 
other  person  or  persons,  in  lieu  of  him  or  them  so  deceased,  or 
who  has  or  have  so  resigned,  which  person  or  persons,  from  and 
after  such  nomination  and  appointment,  shall  be  and  hereby  are, 
declared  to  be  vested  with  the  same  powers  respectively,  as  any 
of  the  deputies  nominated  and  appointed  by  this  act.  is  vested 
with  by  the  same :  Provided  always,  that  the  council  are  not 
hereby  authorized,  nor  shall  they  make  any  such  nomination  or 
appointment,  except  in  vacation  and  duying  the  recess  pf  the 
General  Assembly  of  this  state.    Signed  by  order  of  the  house, 

[u  S.J  THOMAS  MIFFLINT,  Speaker. 

Enacted  into  a  law  at  Philadelphia,  on  Saturday,  December 
30,  in  the  year  of  our  Lord  1786. 

PETER  ZACHART  LLOYD, 
Clerk  of  the  General  Assembly. 
I,  Matthew  Irwine,  Esq.,  master  of  the  rolls  for  the  state  of 
Pennsylvania,  do  certify  the  preceding  wi:ititig  to  be  a  true  copy 
(or  exemplification)  of  a  certain  act  of  Assembly  lodged  in  my 

office. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of 
[L.S.}     office,  the  15th  May,  A.  D.  1781 

MATTHEW  IRWINE,  M.  Ji. 
56 
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A  /Supplement  to  the  Act  entitled  "■  An  Act  appointing  Deputies 
to  the  Convention  intended  to  be  held  in  the  City  of  Philadel- 
phia, for  the  purpose  of  revising  the  JFederdl  Constitution. 
Section  1.  Whereas,  by  the  act  to  which  this  act  is  a  supple- 
ment, certain  persons  -were  appointed  as  deputies  from  this  state 
to  sit  in  the  said  Convention ;  And  whereas  it  is  the  desire  of 
the  General  Assembly,  that  his  excellency,  Benjamin  Franklin, 
Esq.,  president  of  this  state,  should  also  sit  in  the  said  Conven- 
tion, as  deputy  from  this  state ;  therefore. 

Sec.  2.  Se  it  enacted,  and  it  is  hereby  enacted,  by  the  repre- 
sentatives of  the  freemen  of  the  commonwealth  of  Pennsylvania, 
in  General  Assembly  met,  and  by  the  authority'  of  the  same. 
That  his  excellency,  Benjamin  Franklin,  Esq.,  be,  and  he  is 
hereby,  appointed  and  authorized  to  sit  in  the  said  Convention 
as  a  deputy  from  this  state,  in  addition  to  the  persons  hereto- 
fore appointed ;  and  that  he  be,  and  he  hereby  is,  invested  with 
like  powers 'and  authorities  as  are  invested  in  the  said  deputies, 
or  any  of  them.     Signed  by  order  of  the  House, 

THOMAS  MIFFLIN,  Speaker. 
Enacted  into  a  law  at  Philadelphia,  on  Wednesday  the  28th 
day  of  March,  in  the  year  of  our  Lord  1787. 

PETER  ZACHARY  LLOYD, 

Clerk  of  the  General  Assembly.    ' 
I,  Matthew  Irwine,  Esq.,  master  of  the  rolls  for  the  state  of 
Pennsylvania;,  do  certify  the  above  to  be  a  true  copy  (or  exem- 
plification) of  a  supplement  to  a  certain  act  of  Assembly,  which 
supplement  is  lodged  in  my  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  seal  of 
[l.  s.]     office,  the  15th  May,  A.  D.  1787. 

MATTHEW  IRWINE,  M.  B. 


DELAWARE   STATE. 
His  excellency,  Thomas  Collins,  Esq.,  president,  captain-general, 

and  commander-in-chief  of  the  Delaware  state. 
To  all  to  whom  these  presents  come.  Greeting: 
Know  ye,  that,  among  the  laws  of  the  said  state,  passed  by  the 
r^  g  1  General  Assembly  of  the  same,  on  the  3d  day  of  Feb- 
-  '  '  ruary,  in  the  year  of  our  Lord  1 787,  it  is  thus  enrolled : 
"  In  the  eleventh  year  of  the  independence  of  the  Delaware 
state." 


APPENDIX.  47 

« 
'^An  Act  appointing  Deputies  from  this  State  to  the  Conven- 
tion proposed  to  be  held  in  the  City  of  Philadelphia,  for  the 
Purpose  of  revising  the  Federal  Constitution." 
Whereas,  the  General  Assembly  of  this  state  are  fully  con- 
vinced of  the  necessity  of  revising  the  Federal  Constitution,  and 
adding  thereto  such  further  provisions  as  may  render  the  same 
more  adequate  to  the  exigencies  of  the  Union ;  And  whereas 
the  legislature  of  Virginia  have  already  passed  an  act  of  that 
commonwealth,  appointing  and  authorizing  certain  commission- 
ers to  meet  at  the  city  of  Philadelphia,  in  May  next,  a  Conven- 
tion of  commissioners  or  deputies  from  the  different  states ;  and 
this  state  being  willing  and  desirous  of  co-operating  with  the 
commonwealth  of  Virginia,  and  the  other  states  in  the  Confede- 
ration, in  so  useful  a  design : 

Pe  it  therefore  enacted  by  the  General  Assembly  of  Dela- 
ware, that  George  Read,  Gunning  Bedford,  John  Dickinson, 
Richard  Bassett,  and  Jacob  Broom,  Esqrs.,  are  hereby  appointed 
deputies  from  this  State  to  meet  in  the  Convention  of  the 
deputies  of  other  States  to  be  held  at  the  city  "of  Philadelphia, 
on  the  2d  day  of  May  next ;  and  the  said  George  Read,  Gun- 
ning Bedford,  John  Dickinson,  Richard  Basset,  and  George 
Broom,  Esqrs.,  or  any  three  of  them,  are  hereby  constituted 
and  appointed  deputies  from  this  State,  with  powers  to  meet 
such  deputies  as  may  be  appointed  and  authorized  by  the  other 
States  to  assemble  in  the  said  Convention  at  the  city  aforesaid, 
and  to  join  with  them  in  devising,  deliberating  on,  and  discuss- 
ing, such  alterations  and  further  provisions  as  may  be  necesary 
to  render  the  Federal  Constitution  adequate  to  the  exigencies 
of  the  Union;  and  in  reporting  such  act  or  acts,  for  that  pui*- 
pose,  to  the  United  States  in  Congress  assembled,  as,  when 
agreed  to  by  them,  and  duly  confirmed  by  the  several  States, 
may  effectually  provide  for  the  same.  So  always  and  provided, 
that  such  alterations  or  further  provisions,  or  any  of  them,  do 
not  extend  to  that  part  of  the  fifth  article  of  the  Confederation 
of  the  said  States,  finally  ratified  on  the  1st  day  of  March,  in  the 
year  1781,  which  declares  that,  "In  determining  questions  in 
the  United  States  in  Congress  assembled,  each  State  shall  have 
one  vote." 

And  be  it  enacted.  That  in  case  any  of  the  said,  deputies 
hereby  nominated  shall  happen  to  die,  or  resign  his  or  their 
appointment,  the  president   or  commander-in-chief,  with   the 


48  APPENDIX. 

advice  of  the  privy  council,  in  the  recess  of  the  General  Assem- 
Ijly,  ia  hereby  authorized  to' supply  such  vacancies. 

Signed  by  the  order  of  the  House  and  Assembly, 

JOHN  COOK,r SpeaJeer. 

Signed  by  the.  order  of  the  Council, 

:  GEORGE  CRAGHED,.  Speaker. 

Passed  at  Dover,  February  3,  1787.  - 

All  and  singular  -which  premises,  by  the  tenor  of  these  pres- 
ents, I  have  caused  to  be  exemplified.  In  testimony  whereof,  I 
have  hereunto  subscribed  my  name,  and  caused  the  great  seal 
of  the  said  State  to  be  affixed  to  these  presents,  at  New  Castle, 
the  2d  day  of  April,  in  the  year  of  our  Lord  1787,  and  in  the 
11th  year  of  the  independence  of  the  United  States  of  America. 

THOMAS  COLLINS. 

Attest,  James  Booth,  /Secretary. 


STATE  OP  MARYLAND. 

An  Act  for  thf  Appointment  of,  and  conferring,,  Powers  on, 
Deputies  from  this  State  to  the  Federal  Convention. 
Be  it  enacted  by  the  General  Assembly  of  Maryland,  That 
the  Hon.  James  M'Henry,  Daniel  of  St.:  Thomas  Jenifer,  Daniel 
Carroll,  John  Francis  Mercer,  and  Liither  Martin,  Esqrs.,  be 
appointed  and  authorized,  on  behalf  of  this  State,  to  meet  such 
depi^ties.as  may  be  appointed- and  authorized,  by  any  other  of 
the  United  States,  to  assemble,  in  Convention  at  Philadelpfiiaj 
for  the  purpose  of  revising,  the  federal  system  and  to  join  with 
them  in  considering  such  alterations  atid:  further  provisions  as 
may  be  necessary  to  render  the  Federal  Constitution  adequate 
to  the  exigencies  of  the  Union ;  .and  in  reporting  such  an  act 
for  that,  purpose  to  the  United  States  in  Congress  assembledy 
as,  when  agreed  to  by  them,  and  duly  confirmed  by  the  several 
States^  will. effectually  provide  for  the  same;  and  the  saicl  dep- 
uties, or  such  of  them  as  shall  attend  the  said  Collventioiij 
shall  have  full  .power  to  represent :  this  Stat^  forth*  pnposeS 
aforesaid ;; and  the  said  deputies  are  hereby  directed  to iseport 
the  proceedings  .'of  the  said  Convention,  and  any  act  agreed  to 
therein,  to  the  next  session  of  the  General  Assembly  of  this  StateJ 
.  By.  the  House  of  .Delegates,'  May  20,  17S7.'  Read  and 
asseated to:,  ,■,■.,,'■.,     ■•,>,.,./   '■■'  ,-",,',    ,  ',  ■    ' ■  '■ 

By  order,  WM.  HAH  WOOD,  CTe»*. , 'i 
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True  copy  from  the  original,  WM.  HARWGOD,  Clerk  H.  D. 
By  the  Senate,  May  26, 178V.    Read  and  assented  to. 

By  order,  J.  DORSEY,  CUrh. 

True  copy  from  the  original.      J.  DORSET,  Clerk  Senate. 

W.  SMALLWOOD. 


COMMOWEALTH  OP  VIRGINIA. 

General  Assembly  begun  and  held  at  the  Public  Buildings  in  the 

city  of  Richmond,  on  Monday,  the  16th  day  of  October, 

in  the  year  of  our  Lord,  1786. 

An  Act  for  appointing  Deputies,  from  this  Commonwealth  to 
a  Convention  proposed  to  be  held  in  the  City  of  Philadel- 
phia, in  May  neoot,  for  the  Purpose  of  revising  the  Federal 
Constitution. 

Whereas,  the  commissioners  who  assembled  at  Annapolis,  on 
thfe  14th  day  of  September  last,  for  the  purpose  of  devising  and 
reporting  the  means  of  enabling  Congress  to  provide  effectually 
for  the  commercial  interests  of  the  United  States,  have  repre- 
sented the  necessity  of  extending  the  revision  of  the  federal 
system  to  all  its  defects,  and  have  recommended  that  deputies 
for  that  purpose  be  appointed  by  the  several  legislatures,  to 
meet  in  Convention,  in  the  city  of  Philadelphia,  on  the  2d  day  of 
May  next, — a  provision  which  was  preferable  to  a  discussion 
of  the  subject  in  Congress,  where  it  might  be  too  much  inter- 
rupted by  the  ordinary  business  before  them,  and  where  it 
would,  besides,  be  deprived  of  the  valuable  counsels  of  sundry 
individuals  who  are  disqualified  by  the  constitution  or  laws  of 
particular  states,  or  restrained  by  peculiar  circumstances  from 
a  seat  in  that  assembly.  And  whereas  the  General  Assembly 
of  this  commonwealth,  taking  into  vi^w  the  actual  situation  of 
the  confederacy,  as  well  as  reflecting  on  the  alarming  repre- 
sentations made,  from  time  to  time,  by  the  United  States  in 
Congress,  particularly  in  their  act  of  the  15th  day  of  February 
last,  can  no  longer  doubt  that  the  crisis  is  arrived  at  which  the 
good  people  of  America  are  to  decide  the  solemn  question — 
whether  they  will,  by  wise  and  magnanimous  efforts,  reap  the 
just  fruits  of  that  independence,  which  they  have  so  gloriously 
acquired,  and  of  that  union  which  they  have  cemented  with  so 
much  of  their  common  blood — oi  whether,  by  giving  way  to 
unmanly  jealousies  and  prejudices,  or  to  partial  and  transitoi'y 
interests,  they  will  renounce  the  auspicious  blessings  prepared 
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for  them  by  the  revolution,  and  famish  to  its  enemies  an 
eventful  triumph  over  those  by  whose  virtue  and  valor  it  has 
been  accomplished :  And  whereas  the  same  noble  and  extended 
policy,  and  the  same  fraternal  and  affectionate '  sentiments, 
which  originally  determined  the  citizens  of  this  commonwealth 
to  unite  with  their  brethren  of  the  other  states  in  establishing  a 
federal  government,  cannot  but  be  felt  with  equal  force  now  as 
motives  to  lay  aside  every  inferior  consideration,  and  to  con- 
cur in  such  further  concessions  and  provisions  as  may  be  nec- 
essary to  secure  the  great  objects  for  which  that  government 
was  instituted,  and  to  render  the  United  States  as  happy  in 
peace  as  they  have  been  glai-ious  in  war : 

2?e  it  therefore  enacted  hy  the  General  Assembly  of  the 
Commonwealth  of  Virginia,  That  seven  commissioners  be 
appointed,  by  joint  ballot  of  both  houses  of  Assembly,  who,  or 
any  three  of  them,  are  hereby  authorized,  as  deputies  from  this 
commonwealth,  to  meet  such  deputies  as  may  be  appointed  and 
authorized  by  other  States,  to  assemble  in  Convention  at  Phil- 
adelphia, as  above  recommended,  and  to  join  with  them  in 
devising  and  discussing  all  such  alterations  and  further  pro- 
visions as  may  be  necessary  to  render  the  Federal  Constitution 
adequate  to  the  exigencies  of  the  Union ;  and  in  reporting 
such  an  act,  for  that  purpose,  to  the  United  States  in  Congress, 
as,  when  agreed  to  by  them,  and  duly  confirmed  by  the  several^ 
states,  will  effectually  provide  for  the  same. 

And  he  it  further  enacted.  That,  in  case  of  the  death  of  any 
of  the  said  deputies,  or  of  their  declining  their  appointments, 
the  executive  is  hereby  authorized  to  supply  such  vacancies ; 
and  the  governor  is  requested  to  transmit  forthwith  a  copy  of 
this  act  to  the  United  States  in  Congress,  and  to  the  executives 
of  each  of  the  States  in  the  Union. 

[Signed,]  JOHN  JONES,  SpeaJcer  of  the  Senate. 

JOSEPH  PRENTIS,  Speaker  of  the  Souse  of  Delegates. 

A  true  copy  from  the  enrollment. — John  Becklbt,  Cleric  H.  D. 

Ik  the  House  op  Delegates. 

Monday,  the  Uh  of  December,  1786. 
The  house,  according  to  the  order  of  the  day,  proceeded,  by 
joint  ballot  with  the  Senate,  to  the  appointment  of  seven  depu- 
ties, from  this  commonwealth,  to  a  Convention  proposed  to  be 
held  in  the  city  of  Philadelphia,  in  May  next,  for  the  purpose  of 
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revising  the  Federal  Constitution ;  and  the  members  having 
prepared  tickets  with  the  names  of  the  persons  to  he  appointed, 
and  deposited  the  same  in,  the  ballot-boxes,  Mr.  Corbin,  Mr. 
Matthews,  Mr.  David  Stuart,  Mr.  George  Nicholas,  Mr.  Rich- 
erd  Lee,  Mr.  Wills,  Mr.  Thomas  Smith,  Mr,  Goodall,  and  Mr. 
Tuberville,  was  nominated  a  committee  to  meet  a  committee 
from  the  Senate,  in  the  conference  chamber  and  jointly  with 
them  to  examine  the  ballot-boxes,  and  report  to  the  house  on 
whom  the  majority  of  the  votes  should  fall.  The  committee  then 
withdrew,  and,  after  some  time,  returned  into  the,  house,  and 
reported  that  the  committee  had,  according  to  order,  met  a  com- 
mittee from  the  Senate,  in  the  conference  chamber,  and  jointly 
with  them  examined  the  ballot-boxes,  and  found  a  majority  of 
votes  in  favor  of  George  Washington,  Patrick  Henry,  Edmund 
Randolph,  John  Blair,  James  Madison,  George  Mason,  and 
George  Wythe,  Esqrs.  [Extract  from  the  journal.] 

JOHNBECKLEY,  CUrh  H.  Delegates 
Attest,  John  Becklet,  Cleric  H.  D. 

In  the  House  op  Senatoes. 

Monday,  the  UJi  of  December,  1786. 

The  Senate,  according  to  the  order  of  the  day,  proceeded,  by 
joint  ballot  with  the  House  of  Delegates,  to  the  appointment 
of  seven  deputies,  from  this  commonwealth,  to  a  Convention 
proposed  to  be  held  in.  the  city  of  Philadelphia,  in  May  next, 
for  the  purpose  of  revising  the  Federal  Constitution ;  and  the 
members  having  prepared  tickets,  with  the  names  of  the  persons 
to  be  appointed,  and  deposited  the  same  in  the  ballot-boxes,  Mr. 
Anderson,  Mr.  Nelson  and  Mr.  Lee,  were  nominated  a  com- 
mittee to  meet  a  committee  from  the  House  of  Delegates,  in  the 
conference  chamber,  and  jointly  with  them  to  examine  the  ballot- 
boxes,  and  report  to  the  house  on  whom  the  majority  of  votes 
should  fall.  The  committee  then  withdrew,  and,  after  some  time, 
returned  into  the  house,  and  reported  that  the  committee  had, 
according  to  order,  met  a  committee  from  the  House  of  Dele- 
gates, in  the  conference  chamber,  and  jointly  with  them 
examined  the  ballot-boxes,  and  found  a  majority  of  votes  in 
favor  of  George  Washington,  Patrick  Henry,  Edmund  Ran- 
dolph, John  Blair,  James  Madison,  George  Mason,  and  George 
Wythe,  Esqrs.  [Extract  from  the  journal.] 

JOHN  BEGKLEY,  Cleric  S.  D. 

Attest,  H,  Brook,  Clerk  S. 
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[l,  s.]  ,  Virginia,  TO  WIT : 

I  do  hereby  certify  and  makeknown,  to  all  whom  it  may  con- 
cern, that  John  Beckley,  Esq.,  is  clerk  of  the  House  of  Delegates 
for  this  eommonwealthj  and  the  proper  oflScer  for  attesting  the 
proceedings  of  the  General  Assembly  of  the  said  commonwealth, 
and  that  full  faith  and  credit  ought  to  be  given  to  all  things 
attested  by  the  said  John  Beckley,  Esq.,  by  virtue  of  his  office 
as  aforesaid. 

Given  under  my  hand,  as  governor  of  the  commonwealth  of 
Virginia,  and  under  the  seal  thereof,  at  Richmond,  this  4th  day 
of  May,  1787.  EDM.  RANDOLPH. 

[l.   S.J  VlEGINIA,   TO  wit: 

I  do  hereby  certify,  that  Patrick  Henry,  Esq.,  one  of  the 
seven  commissioners  appointed  by  joint  ballot  of  both  houses  of 
Assembly  of  the  commonwealth  of  Virginia,  authorized  as  a 
deputy  therefrom  to  meet  such  deputies  as  might  be  appointed 
and  authorized  by  other  states  to  assemble  in  Philadelphia,  and 
to  join  with  them  in  devising  and  discussing  all  such  alterations 
and  further  provisions  as  might  be  necessary  to  render  the 
Federal  Constitution  adequate  to  the  exigencies  of  the  Union, 
and  in  reporting  such  an  act  for  that  purpose  to  the  United 
States  in  Congress  as,  when  agreed  to  by  them,  and  duly  con- 
firmed by  the  several  states,  might  effectually  provide  for  the 
same,  did  decline  his  appointment  aforesaid ;  and  thereupon,  in 
pursuance  of  an  act  of  the  General  Assembly,  of  the  said  com- 
monwealth, entitled  "An  Act  for  appointing  deputies  from  this 
commonwealth  to  a  Convention  proposed  to  be  held  in  the  city 
of  Philadelphia,  in  May  next,  for  the  purpose  of  revising  the 
Federal  Constitution,"  I  do  hereby,  with  the  advice  of  the 
council  of  state,  supply  the  said  vacancy  by  nominating  James 
M'Ciurg,  Esq.,  a  deputy  for  the  purposes  aforesaid. 

Given  under  my  hand,  as  governor,  of  the  said  commenwealth, 

and  under  the  seal  thereof,  this  2d  day  of  May,  in  the  year  of 

our  Lord,  1787. 

EDM.  RANDOLPH. 


THE  STATE  OF  NORTH  CAROLINA.  . 
To  the  Son.  Alexander  Martin,  Esq.,  Greeting  : 

Whereas,  our  General  Assembly,  in  their  late  session,  holden 
at  Fayetteville,  by  adjournment,  in  the  month  of  January  last, 
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did,  by  joint  ballot  of,  the  Senate  stnd  House  of  Commons,  elect 
Richard  Caswell,  Alexander  Martin,  William  Richardson  Davie, 
Richard  Dobbs  Spaight  and  Willie  Jones,  Esqrs.,  deputies  to 
attend  a  Convention  of  delegates  from  the  several  United  States 
of  Ameriea,  proposed  to  be  held  at  the  city  of  Philadelphia,  in 
May  next,  for  the  purpose  of  revising  the  Federal  Consti- 
tution : 

We  do  therefore,  by  these  presents,  nominate,  commissionate, 
and  appoint  you,  the  said  ^exander  Martin,  one  of  the  deiputies 
for  and  in  behalfj  to  meet  with  our  other  deputies  at  Philadel- 
phia, on  the  1st  of  May  next,  aind  with  them,  or  any  two  of 
them,  to  confer  with  such  deputies  as  nlay  have  been,  or  shall 
be,  appointed  by  the  other  states,  for  the  purpose  aforesaid : 
To  hold,  exercise  and  enjoy,  the  appointment  aforesaid,  with 
all  powers,  authorities  and  emoluments,  to  the  same  belonging, 
or  in  any  wise  appertaining — you  conforming,  in  every  instance, 
to  the  act  of  our  said  Assembly,  under  which  you  are  appointed. 

Witness,  Richard  Caswell,  Esq.,  our  governor,  captain-gen- 
eral and  commander-in-chief,  under  his  hand  and  our  seal, 
at  Kinston,  the  24th  day  of  February,  in  the  eleventh  year 

of  our  independence,  A.  D.  1787. 

RICH.  CASWELL. 
By  his  excellency's  command. 

Winston  Caswell,  P.  Secretary.  [l.  s."] 

THE  STATE  OF  NORTH  CAROLINA. 
To  the  Hon.  William  Richardson  Davie,  Esq.,  Greeting : 

Whereas  our  General  Assembly,  in  their  late  session,  holden 
at  Fayetteville,  by  adjournment,  in  the  month  of  January  last, 
did,  by  joint  ballot  of  the  Senate. and  House  of  Commons,  elect 
Richard  Caswell,  Alexander  Martin,  William  Richardson  Davie, 
Richard  Dobbs  Spaight  and  Willie  Jones,  Esqrs.,  deputies  to 
attend  a  Convention  of  delegates  from  the  several  United  States . 
of  America,  proposed  to  be  held  in  the  city  of  Philadelphia, 
in  May  next,  for  the  purpose  of  revising  the  Federal  Con- 
stitution,— 

We  do  therefore,  by  these  presents  nominate,  commissionate 
and  appoint  you,  the  said  William  Richardson  Davie,,  one  of  the 
deputies  for  and  in  our  behalf,  to  meet  with  other  deputies  at 
Philadelphia,  on  the  1st  day  of  May  next,  and  with  them,  or  any 
two  of  them,  to  confer  with  su<jh  deputies  as  may  have  been,  or 
57 
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shall' be,  appointed  by  the  other  states,  for  the   purpose  afore- 
said :  To  hold,  exercise  and  enjoy,  the  said  appointment,  with 
powers  authorities  and  emoluments,  to  the  same  belonging,  or 
in  any  wise  appei'taining — you  conforming,  in  every  instance,  ■ 
to  the  act  of  our  said  Assembly,  under  which  you  are  appointed. 
Witness,  Richard  Caswell,  Esq.,  our  governor,  captain-general 
and  commander-in-chief,  under  his  hand  and  our  great  seal, 
at  Kinston,  the  24th  day  of  February,  in  the  eleventh  year 

of  our  independence,  A.  D.  1787. 

RICH.  CASWELL. 
By  his  excellency's  command. 

Winston  Caswell,  P.  Secretary.        [l.  s.] 

THE  STATE  OF  NORTH  CAROLINA. 

To  the  Son.  Richard  Dobhs  Spaight,  Esq.,  Greeting : 

Whereas  our  General  Assembly,  in  their  late  session,  holden 
at  Fayetteville,  by  adjournment,  in  the  month  of  January  last, 
did,  by  joint  ballot  of  the  Senate  and  House  of  Commons,  elect 
Richard  Caswell,  Alexander  Martin,  William  Richardson  Davie, 
Richard  Dobbs  Spaight  and  Willie  Jones,  Esqrs.,  deputies  to 
attend  a  Convention  of  delegates  from  the  several  United  States 
of  America,  proposed  to  be  held  in  the  city  of  Philadelphia, 
in  May  next,  for  the  purpose  of  revising  the  Federal  Con- 
stitution,— 

We  do  therefore,  by  these  presents,  nominate,  commissionate 
and  appoint  you,  the  said  Richard  Dobbs  Spaight,  one  of  the 
deputies  for  and  in  behalf  of  us  to  meet  with  our  other  deputies 
at  Philadelphia,  on  the  1st  day  of  May  next,  and  with  them,  or 
any  two  of  them,  to  confer  with  such  deputies  as  may  have  been 
or  shall  be,  appointed  by  the  other  states,  for  the  purposes  afore- 
said :  To  hold,  exercise,  and  enjoy,  the  said  appointment,  with 
all  powers,  authorities  and  emoluments,  to  the  same  incident 
and  belonging,  or  in  any  wise  appertaining  —  you  conforming 
in  every  instance,  to  the  act  of  our  said  Assembly,  under  which 
you  are  appointed. 

Witness,  Richard  Caswell,  Esq.,  our  governor,  captain-gen- 
eral and  commander-in-chief,  under  his  hand  and  our 
great  seal,  at  Kinston,  the  14th  day  of  April,  in  the  eleventh 

year  of  our  independence,  A.  D.  1787. 

RICH.  CASWELL. 
By  his  excellency's  command. 

Winston  Caswell,  P.  Secretary.         [l.  s..J 
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STATE  OF  NORTH  CAROLINA. 
His  excellency,  Richard  Caswell,  Esq.,  governor,  captain-gen- 
eral, and  commander-in-ch,ief,  in  and  over  the  state  aforesaid. 
To  all  to  whom  these  presents  shall  come.  Greeting : 

Whereas,  by  an  act  of.  the  General  Assembly  of  the  said  State, 
passed  the  6th  day  of  January  last,  entitled  "  An  Act  for  appoint- 
ing deputies  from  this  State  to  a  Convention  proposed  to  be 
held  in  the  city  of  Philadelphia,  in  May  next,  for  the  purpose 
of  revising  the  Federal  Constitution,"  among  other  things  it  is 
enacted,  "  that  five  commissioners  be  appointed  by  a  joint  ballot 
of  both  both  houses  of  Assembly,  who,  or  any  three  of  them, 
are  hereby  authorized  as  deputies  from  this  State  to  meet  at 
Philadelphia,  on  the  1st  day  of  May  next,  then  and  there  to 
meet  and  confer  with  such  deputies  as  may  be  appointed  by 
the  other  States  for  similar  purposes  and  with  them  to  discuss 
and  decide  upon  the  most  eifectual  means  to  remove  the  defects 
of  our  federal  union,  and  to  procure  the  enlarged  purposes 
which  it  was  intended  to  efiect ;  and  that  they  report  such  an 
act  to  the  General  Assembly  of  this  State,'  as,  when  agreed  to 
by  them,  will  effectually  provide  for  the  same."  And  it  is  by 
the  said  act  further  enacted,  "  That,  in  case  of  the  death  or  res- 
ignation of  any  of  the  deputies  or  of  their  declining  their  ap- 
pointments, his  excellency,  the  governor  for  the  time  being, 
is  hereby  authorized  to  supply  such  vacancies"  :  "  And  whereas, 
in  consequence  of  the  said  act,  Richard  Caswell,  Alexander 
Martin,  William  Richardson  Davie,  Richard  Dobbs  Spaight, 
and  Willie  Jones,  Esqrs.,  were,  by  joint  ballot  of  the  two  houses 
of  Assembly,  elected  deputies  for  the  purposes  aforesaid ;  And 
whereas  the  said  Richard  Caswell  hath  resigned  his  said 
appointment,  as  one  of  the  deputies  aforesaid ; — 

Now,  know  ye,  That  I  have  appointed,  and  by  these  pres- 
ents do  appoint,  the  Hon.  William  Blount,   Esq.,  one  of  the 
deputies  to  represent  this  State  in  the  Convention  aforesaid,  in 
the  room  and  stead  of  the  aforesaid  Richard  Caswell,  hereby 
giving  and  granting  to  the  said  William  Blount  the  said  pow- 
ers, privileges,  and  emoluments,  which  the  said  Richard  Cas^ 
well  would  have  been  vested  with,  or  entitled  to,  had  he  con- 
tinued in  the  appointment  aforesaid. 
Griven  under  my  hand,  and  the  great  seal  of  the  State,  at  Kinston,  the 
23d  day  of  April,  Anno  Domini  1787i  a,nd  in  the  11th  year  of  Aineri-. 
can 'independence.  JIICH.  CASWELL. 

By  his  excellency's  command.. 
WwsioN  C^swEW,,  ^.  Secretft^Ji.  [t-  »•] 


56  APPENDIX. 

STATE  OF  NORTH  CAROLINA. 

His  excellency,  Richard  Caswell,  Esq.',  governor,  captain-gen- 
eral, and  commander  in-ehiisf,  in  and  over  the  state  aforesaid. 
To  all  to  w'hom  these  presents  shall  cortie,  Greeting: 

Whereas,  by  an  act  of  the  General  Assembly  of  the  said 
State,  passed  the  6th  day  of  January  last,  entitled  "An  Act 
for  appointing  deputies  from  this  State,  passed  the  6th  day  of 
January  last,  entitled  "An  Act  for  appointing  deputies  from 
this  State  to  a  Convention  proposed  to  be  held  in  the  city  of 
Philadelphia,  in  May  next,  for  tlie  purpose  of  revising  the 
Federal  Constitution,"  among  other  things  it  is  enacted,  "  that 
five  commissioners  be  appointed  by  joint  ballot  of  both  houses 
of  Assembly,  who,  or  any  three  of  them,  are  hereby  author- 
ized, as  deputies  from  this  State  to  meet  at  Philadelphia,  on 
the  1st  day  of  May  next,  then  and  there  to  meet  and  confer 
■with  such  deputies  as  may  be  appointed  by  the  other  States  for 
similar  purposes,  and  with  them  to  discuss  and  decide  upon  the 
most  effectual  means  to  remove  the  defects  of  pur  federal 
anion,  and  to  procure,  the  enlarged  purposes  which  it  was 
intended  to  effect,  and  that  they  report  such  an  act  to  the 
General  Assembly  of  this. State  as,  when  agreed  to  by  them, 
will  effectually  provide  for  the  same ;  "  And  it  is  by  the  said 
act  further  enacted,  "  That  in  case  of  the  death  or  resignation 
of  any  of  the  deputies,  or  their  declining  their  appointments, 
his  excellency,  the  Governor  for  the  time  being,  is  hereby 
authorized  to  supply  such  vacancies  ;" — 

And  whereas,  in  consequence  of  the  said  act,  Richard  Cas- 
well, Alexander  Martin,  William  Richardson  JDavie,  Richard 
Dobbs  Spaight,  and  Willie  Jones,  Esqrs.,  were,  by  joint  ballot 
of  the  two  houses  of  the  Assembly,  elected  deputies  for  the 
purpose  aforesaid ;  And  whereas  the  said  Willie  Jones  hath 
declined  his  appointment  as  one  of  the  deputies  aforesaid  ; 

Now,  know  ye,  that  I  have  appointed,, and  by  these  presents, 
do  appoint,  the  Hon.  Hugh  Williamson,  Esq.,  one  of  the  depu- 
ties to  represent  this  State  in  the  Convention  aforesaid,  in  the 
room  and  stead  of  the  aforesaid  Willie  Jones,  hereby  giving 
and  granting  to  the  said  Hugh  Williamson  the  same  pow- 
ers, privileges,  and  emoluments,  which  the  said  W.  Jones 
would  have  been  vested  with  and  entitled  to,  had  he  acted  under 
th6  appointment  aforesaid. 
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Given  under  my  hand  and  the  great  seal  of  the  State,  at 
Kinston,  the  3d  day  of  April,  Anno  Domini  17,8,'7i  and  in 
the  11th  year  of  American  independence. 

By  his  excellency's  command.  .     RICH.  CASWELL.  - 

Dallam  Caswell,  Pro.  Secretary. 


STATE  OF  SOUTH  CAROLINA. 
By  his  excellency,  Thomas  Pinckney,  Esq.,  .governor  and  com- 
mander-in-chief, in  and  over  the  State  aforesaid. 
To  the  Son.  John  Hutledge.  Esq.,  Greeting :' 

By  virtue  of  the  power  and  authority  in  me  vested  by  the 
legislature  of  this  State,  in  their  act  passed  the  8th  day  of  March 
last,  I  do  hereby  commission  you,  the  said  John  Rutledge,  as 
one  of  the  deputies  appointed  from  this  State,  to  meet  such  dep- 
uties or  commissioners  as  may  be  appointed  and  authorized  by 
other  of  the  United  States  to  assemble  in  Convention,  at  the  city 
of  Philadelphia,  in  the  month  of  May  next,  or  as  soon  thereaf- 
ter as  may  be,  and  to  join  with  such  deputies  or  commissioners 
(they  being  duly  authorized  and  empowered)  in  devising  and 
discussing  all  such  alterations,  clauses,  articles,  and  provis- 
ions, as  may  be  thought  necessary  to  render  the  Federal 
Constitution  entirely  adequate  to  the  actual  situation  and 
future  good  government  of  the  confederated  States ;  and  that 
you,  together  with  the  said  deputies  or  commissioners,  or  a 
majority  of  them,  who  shall  be  present  (provided  the  State  be 
not  re|)resented  by  less  than  two),  do  join  in  reporting  such  an 
act  to  the  United  States  in  Congress  assembled,  as,  when 
approved  and  agreed  to  by  them,  and  duly  ratified  and  confirmed 
by  the  several  States,  will  effectually  provide  for  the  exigencies 
of  the  Union. 
Given  under  my  hand  and  the  great  seal  of  the  State,  in  the 
city  of  Charleston,  this  10th  day  of  April,  in  the  year  of 
our  Lord  1787,  and  of  the  sovereignty  and  independence 
of  the  United  States  of  America  the  efeventh. 
By  his'excellency's  command.  THOMAS  PINCKN^IY. 

'  Petee  FEE]srBA;u, /Secretory.  '      '  '  [l.  s.] 

STATE  OF  SOUTH  CAROLINA. 

By  his  exciellency,  Thomas  Pinokney,  Esq.,  governor  and  com- 
,mander-in-chief  in  and  oyer  the  State  aforesaid. 

To  the  Hon.  Charles  Pinckney^  Esq.,  .Greeting :     ■ 
By  virtue  of  power  and  authority  in  me  vested  by  the  legiff- 
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lature  of  this  State,  in  their  act  passed  the  8th  day  of  March 
last,  I  do  hereby  commission  you,  the  said  Charles  Pinckney,  as 
one  of  the  deputies  appointed  from  this  State  to  meet  such  dep- 
uties or  commissioners  as  may  be  appointed  and  authorized  by 
other  of  the  United  States,  to  assemble  in  Convention  at  the 
city  of  Philadelphia,  in  the  month  of  May  next,  or  as  soon 
thereafter  as  may  be,  and  to  join  with  such  deputies  or  com- 
missioners (they  being  duly  authorized  and  empowered)  in 
devising  and  discussing  all  such  alterations,  clauses,  articles, 
and  provisions,  as  may  be  thought  necessary  to  render  the 
Federal  Constitution  entirely  adequate  to  the  actual  situation  . 
and  future  good  government  of  the  confederated  States;  and 
that  you,  together  with  the  said  deputies'  or  commissioners,  or 
a  majority  of  them  who  shall  be  present  (provided  the  State  be 
not  represented  by  less  than  two),  do  join  in  i-eporting  such  an 
act  to  the  United  States  in  Congress  assembled,  as,  when 
approved  and  agreed  to  by  them,  and  duly  ratified  and  con- 
firmed by  the  several  States,  will  effectually  provide  for  the 
exigencies  of  the  Union. 

Given  under  my  hand  and  the  great  seal  of  the  State,  in  the 
city  of  Charleston,  this  10th  day  of  April,  in  the  year  of  our 
Lord  1787,  and  of  the  sovereignty  and  independence  of 
the  United  States  of  America  the  eleventh. 

THOMAS  PINCKNEY. 
By  his  excelkncy's  command. 

Pbtee  Fkeneatj,  Secretary.  [l.  s.J 

STATE  OF  SOUTH  CAROLINA. 
By  his  excellency,  Thomas  Pinckney,  Esq.,  governor  and  com- 
mander-in-chief in  and  over  the  state  aforesaid.     ' 
To  the  Hon.  Charles  Cotesworth  Pinckney,  Esq ,  Greeting  : 

By  virtue  of  the  power  and  authority  in  me  vested  by  the 
legislature  of  this  state,.in  their  act  passed  the  8th  day  of 
March  last,  I  do  hereby  commission  you,  the  said  Charles 
Cotesworth  Pinckney,  as  one  of  the  deputies  appointed  from 
this  state,  to  meet  such  deputies  or  commissionei-s  as  may  be 
appointed  and  authorized  by  other  of  the  United  States,  to 
assemble  in  convention  at  the  city  of  Philadelphia,  in  the 
month  of  May  next,  or  as  soon  thereafter  as  may  be,  and  join 
with  such  deputies  or  commissioners  (they  being  duly  author- 
ized and  empowered)  in  devising  and  discussing  all  such  altera- 
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tions,  clauses,  articles,  and  provisions,  as  may  be  thought 
necessary  to  render  the  Federal  Constitution  entirely  adequate 
to  the  actual  situation  and  future  good  government  of  the  con- 
federated states;  together  with  the' said  deputies  or  commis- 
sioners, or  a  majority  of  them  who  shall  be  present  (provided 
the  state  be  not  represented  by  less  than  two),  to  join  in  report- 
ing such  an  act  to  the  United  States  in  Congress  assembled, 
as,  when  approved  and  agreed  to  by  them,  and  duly  ratified  and 
confirmed  by  the  several  states,  will  efiectually  provide  for  the 
exigencies  of  the  Union. 

Given  under  my  hand  and  the  great  seal  of  the  state,  in  the 
city,  of  Charleston,  this  10th  day  of  April,  in  the  year  of 
our  Lord  1787,"  and  of  the  sovereignty  and  independence 
of  the  United  States  of  America  the  eleventh. 

THOMAS  PIlSrCKNET. 

By  his  excellency's  command. 

Petee  Feknbau,  Secretary.        [l.  s.] 

STATE  OF  SOUTH  CAROLINA. 
By  his  excellency,  Thomas  Pinckney,  Esq.,  governor  apd  com- 
mander-in-chief over  the  state  aforesaid. 
To  the  Son.  Pierce  Butler^  Esq.^  Greeting : 

By  virtue  of  the  power  and  authority  in  me  vested  by  the 
legislature  of  this  state,  in  their  act  passed  the  8th  day  of 
March  last,  I  do  hereby  commission  you,  the  said  Pierce  Butler, 
as  one  of  the  deputies  appointed  from  tljis  state,  to  meet 
such  deputies  or  commissioners  as  may  be  appointed  or  author- 
ized by  other  of  the  United  States,  to  assemble  in  Conven- 
tion at  the  city  of  Philadelphia,  in  the  month  of  May  next,  or 
as  soon  thereafter  as  may  be,  and  to  join  with  such  deputies  or 
commissioners  (they  being  duly  authorized  and  empowered) 
in  devising  and  discussing  all  such  alterations,  clauses,  articles 
and  provisions,  as  may  be  thought  necessary  to  render  the 
Federal  Constitution  entirely  adequate  to  the  actual  situation 
and  future  good  government .  of  the  confederated  states ;  and 
that  you,  together  with  the  said  deputies  and  commissioners,  or 
a  majority  of  them  who  shall  be  present  (provided  the  state 
be  not  represented  by  less  than  two),  do  join  in  reporting  such 
anacf  to  the  United  States  ih  ' Congress  assembled,  as,  when 
approved  and  agreed  to  by  them,  and  duly  ratified  and  con- 
firmed by  the  several  states,'  will  effectually  provide  for  the  exi- 
gencies of  the  Union. 
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Given  under  my  hand  and  the  great  seal  of  the  state,  in  the 
city  of  Charleston,  this  10th  day  of  April,  in  the  year 
our  Lord  1787,  and  of  the  sovereignty  and  independence 
of  the  Fiiited  States  of  America  the  eleventh. 

THOMAS  PINCKNEY. 
By  his  excellency's  command. 

Pbter  Fkeneait,  Secretary.        [l.  s.] 


STATE  OF  GEORGIA. 
By  the  Hon.   George  Mathews,  Esq.,   captain-general,  gover- 

nor,  and  commander-in-chief  in  and  over  the  state  aforesaid. 
to  all  ta  whom  these  presents'  shall  come.   Greeting  : 

Know  ye,  That  John  Milton,  Esq.,  who  hath  certified  the 
annexed  copy  of  an  ordinance,  entitled  "  An  Ordinance  for  the 
Appointment  of  Deputies  from  this  state,  for  the  Purpose  of 
revising  the  Federal  Constitution,"  is  secretary  of  the  said 
state,  in  whose  office  the  archives  of  the  same  are  deposited ; 
Therefore,  all.  due  faith,  credit,  and  authority,  are,  and  ought 
to  be,  had  and  given  the  same. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  great  Seal  of  the  said  state  to  be  put  and  affixedy 
at  Augusta,  the  24th  day  of  April,  in  the  year  of  our  Lord 
178.7,  and  of  our  sovereignty  and  independence  the 
eleventh.  GEO.  MATHEWS. 

By  his  honor's  command.: — J.  MiltO;N.  [l.  s.] 

An  Ordinance  for  the  Appointment  of  Deputies  from  this 
State,  for  the  Purpose  of  revising  the  Federal  Constitution. 
Be  it  ordained  hy  the  representatives  of  the  freemen,  of  the 
State  of  Georgia,  in  General  Assembly  met,  and-  by  authority 
of  the,  same,  that  William  Few,  Abraham  Baldwin,  William 
Pierce,  George  Walton,;  William  Houston,  and  Nathaniel  Pen 
dleton,  Esqrs.,  be,  and  they  are  hereby,  appointed  commission- 
ers, who,  or  any  two  or  more  of  them,  are  hereby  authorized, 
as  deputies  from  this  state,  to  meet  sjieh  deputies  as  may  be 
appointed  and  authorized  by  other  states,  to  assemble  in  Con- 
vention at  Philadelphia,  and  to  join  with  them  in  devising  and 
discussing  all;  such  alterations  and  further  provisions  as  may 
be  necessary  to  render  the  Federal  Constitution  adequate  to  the 
exigencies  of  the  Union,  and  in  reporting  such  an  act  for  that 
purpose  to  the  United  States  in  Congress  assk.'mbled  as,  when 
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agreed  to  by  them,  and  duly  confirmed  by  the  several  states, 
will  effectually  provide  for  ihe  same.  .  In  case  of  the  death  of 
any  of  the  said  deputies,  cr  of  their  declining  their  appoint- 
ments, the  executive  are  hereby  authorized  to  supply  such 
vacancies. 
By  order  of  the  house. 

Signed,  WM.  GIBBONS,  Speaker., 

Augusta,  the  10th  JJ^Zirwary,  1787. 

Geougia,  Secretary's  Office. 

The  above  is  a  true  copy  from  the  original  ordinance  depos- 
ited in  my  oifice. 
Augusta,  24th  April,  1787.  J.  MILTON,  Secretary. 

The  State  of  Georgia,  by  the  grace  of  God,  free,  sovereign,  and 

independent.    , 
To  the  Hon  William  Few,  Esq. : 

Whereas  you,  the  said  William  Few,  are,  in  and  by  an  ordi- 
nance of  the  General  Assembly  of  our  said  state,  nominated 
and  appointed  a  deputy  to  represent  the  same  in  a  Convention 
of  the  United  States,  to  be  assembled  at  Philadelphia,  for  the 
purposes  of  devising  and  discussing  all  such  alterations  and 
further  provisions  as  may  be  necessary  to  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  the  Union, — 

You  are  therefore  hereby  commissioned  to  proceed  on  the 
duties  required  of  you  in  virtue  of  the  said  ordinance. 
Witness  our  trusty  and  well-beloved  George  Mathews, 
Esq.,  our  captain-general,  governor,  and  commander-in- 
chief,  under  his  hand  and  our  great  seal,  this  17th  day  of 
April,  in  the  year  of  our  Lord  1787,  and  of  our  sovereignty 
and  independence  the  eleventh. 

GEO.  MATHEWS,    [l.  s.] 
By  his  honor's  command. 

J.  Milton,  Secretary. 

The  State  of  Georgia,  by  the  grace  pf  God,  free,  sovereign, 
and  independent^ 

To  the  Hon.  William  Pierce,  Esq.' 

Whereas  you,  the  said  William  Piprce,  are,  in  and  by  an  ordi- 
nance of  the  General  Assembly  of  our  said  state,  nominated  and 
appointed  a  deputy  to  represent  the  same  in  Convention  of  the 
United  States,  to  be  assembled  at  Philadelphia,  for  the  purpose 
58 
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of  devising  and  discussing  all  such  altei^ations  and  further  pro- 
Yisions  as  may  be  necessary  to  render  the  Federal  Constitution 
adequate  to  the  exigencies  of  the  Union, — You  ai"e  therefore 
hereby  commissioned  to  proceed  on  the  duties  required  of  you 
in  virtue  of  the  said  ordinance. 

Witness  our  trusty  and  well-beloved  George  Mathews,  Esq., 
our  captain-general,  governor  and  commander-in-chief, 
under  his  hand  and  our  great  seal,  at  Augusta,  this  1 7th 
day  of  April,  in  the  year  of  our  Lord  1787,  and  of  our 
sovereignty  and  independence  the  eleventh. 

GEORGE  MATHEWS,    [l.  s.] 
By  his  honor's  command. 

J.  Milton,  Secretary. 


The  State  of  Georgia,  by  the  grace  of  God,  free,  sovereign,  and 
independent. 

To  the  Son,  William  JBbuston,  Esq.  : 

Whereas  you,  the  said  William  Houston,  are,  in  and  by  an 
ordinance  of  the  General  Assembly  of  our  said  state,  nominated 
and  appointed  a  delegate  to  represent  the  same  in  Conven- 
tion of  the  United  States,  to  be  assembled  at  Philadelphia,  for 
the  purpose  of  devising  and  discussing  all  such  alterations  and 
further  provisions  as  may  be  necessary  to  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  the  Uni-on, — 

You  are  therefore  hereby  commissioned  to  proceed  on  the 
duties  required  of  you  in  virtue  of  the  same  ordinance. 

Witness  our  trusty  and  well-beloved  George  Mathews,  Esq., 
our  captain-general,  governor  and  commander-in-chief, 
under  his  hand  and  our  great  seal,  at  Augusta,  this  1 7th 
day  of  April,  in  the  year  of  our  Lord  1787,  and  of  our 
sovereignty  and  independence  the  eleventh. 

GEO.  MATHEWS,    [l.  s.] 
!By  his  honor's  command.  • 

J.  Milton,  Secretary. 

NO.    11. 

JOURNAL  OP  THE  FEDERAL  CONVENTION. 

This  Convention  assembled  on  the  14th  of  May  1787,  at  the 
State  House  in  the  city  of  Philadelphia,  and  adjourned   from 
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time  to  time  until  the  25th   of  that   month  when  the  following 
Delegates  appeared  and  took  seats  in  the  Convention : 

Massachusetts.  Virginia. 

The  Hon.  Rufus  King,  Esq.  His  Excellency  George  Washington,  Esq. 

New  York.  ■'^'^  Excellency  E.  Randolph,  Esq. 

tri,    TT       -D  u    ..  -vT-  i.  J  The  Hon.  John  Blair, 

TheHon.Rober  Yate.,and  ja^es  Madison,        ' 

Alexander  Hamilton,  Esqrs.  (j^^rge  Mason, 

New  Jersey.  George  Wvthe,  and 

The  Hon.  David  Brearly,  ^'"^^^  ^'^^^''S'  '^V^' 
Wm.  Churchill  Houston,  and  ^°^*^  Carolina, 

Wm.  Patterson,  Esqrs.  The  Hon.  Alexander  Martin, 

D  „      7       ■  William  Richardson  Davie, 

Pennsyhanm.  Richard  Dobbs  Spaight,  and 

The  Hon.  Robert  Morris,  Hugh  Williamson,  Esqrs. 
Thomas  Pitzsimmons,  o    4i.  n     t 

James  Wilson,  and  „  So^th  Carohna. 

Gouverneur  Morris,  Esqrs.  P^  ^o"-  "^^^^  Rutledge, 

Charles  Coteswonh  Pinckney, 

Delaware.  Charles  Pinckney,  and 

The  Hon.  George  Read,  Pierce  Butler,  Esqrs. 
Richard  Bassett,  and  Georgia. 

Jacob  Broom,  Esqrs.  The  Hon.  William  Pew,  Esq. 

2SrO.  12. 

The  Convention  organized  by  electing  George  Washington  as 
president,  and  William  Jackson,  as  secretary  of  the  Convention. 

The  deliberations  of  this  Convention  resulted  in  submitting 
to  Congress  a  draft  of  the  Constitution  accompanied  by  the  fol- 
lowing resolutions :   ■ 

"  Resolved,  That  the  preceding  Constitution  be  laid  before 
the  United  States  in  Congress  assembled ;  and  that  it  is  the 
opinion  of  this  Convention,  that  it  should  afterwards  be  sub- 
mitted to  a  convention  of  delegates  chosen  in  each  state  by  the 
people  thereof,  under  the  recommendation  of  its  legislature,  for 
their  assent  and  ratification  ;  and  that  each  Convention,  assent- 
ing to  and  ratifying  the  same,  should  give  notice  thereof  to  the 
United  States  in  Congress  assembled. 

"  Hesolved,  That  it  is  the  opinion  of  this  Convention,  that,  as 
soon  as  the  conventions  of  nine  states  shall  have  ratified  this 
Constitution,  the  United  States  in  Congress  assembled  should  fix 
a  day  on  which  electors  should  be  appointed  by  the  states 
which  shall  have  ratified  the  same ;  and  a  day  on  which  the 
electors  should  assemble  to  vote  for  the  president  and  the  time 
and  place  for  commencing  proceedings  under  tliis  Constitution.; 
that,  after  such  publication,  the  electors  should  be  appointed, 
and  the  senators  and  representatiees  elected;  that  the  electors 
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shpald  meet  on  the  day  fixed  for  the,  election  of  the  President, 
and  should  transmit  theii*  votes,  certified,  signed,  sealed,  and 
directed,  as  the  Constitution  requires,  to  the  secretary  of  the 
TJnited  States  in  Congress  assembled ;  that  the  senators  and 
representatives  should  convene  at  the  time  and  place  assigned ; 
that  the  senators  should  appoint  a  president  of  the  Senate  for 
the  sole  purpose  of  receiving,  opening,  and  counting  the  votes, 
for  President ;  and  that,  after  he  shall  be  chosen,  the  Congress, 
together  with  the  President,  should  without  delay,  proceed 
to  execute  this  Constitution." 

"  Pro  aided,,  That  no  state  shall  be  restrained  from  imposing 
the  usual  duties  on  produce  exported  from  that  state,  for  the 
sole  purpose  of  defraying  the  charges  of  inspecting,  packing, 
storing,  and  indemnifying  ,the  losses  on  such  produce,  while  in 
the  custody  of  public  officers;  but  all  such  regulations  shall, 
in  case  of  abuse,  be  subject  to  the  revision  and  control  of  Con- 
gress :" 

CON-StlTUTION. 

WE  the  people  of  the  United  States  in  order  to  form  a  more 
perfect  union,  establish  justice;,  ensure  domestic  tranquillity, 
provide  for  the  common  defence,  2>i'omote  the  general  wel- 
fare and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  pf  America. 

ARTICLE  I. 

SECTIOlf   I. 

All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives. 

SECTION  II.  ■ 

The  House  of  Representatives,  shall  be, composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  States, 
and  the  electors  in  each  State  shall  haye  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  State 
Legislature, 

No  person  shall  be  a  Representative  who  shall  not  have 
attained  the  age  of  twenty-five  years,  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen. 
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Representatives  and  direct  taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union, 
according  to  their  respective  numbers,  which  shall  be  deter- 
mined by  adding  to  the  whole  number  of  free,  persons,  including 
those  bound  to  service  for  a  term  of  years,  and  excluding  Indians 
not  taxed,  three  fifths  of  all  other  persons.  The  actual  enumei-- 
ation  shall  be  made  within  three  years  after  the  first  meeting  of 
the  Congress  of  the  United  States,  and  within  every  subsequent 
term  of  ten  years,,  in  such  manner  as  they  shall  by  law.  direct. 
The  number  of  Representatives  shall  not  exceed  one  for  every 
thirty  thousand,  but  each  State  shall  have  at  least  one  Repi'e- 
sentative ;  and  until  such  enumeration  shall  be  made,  the  State 
of  New  Hampshire  shall  be  entitled  to  choose  three,  Masscu- 
chusetts  eight,  Rhode  Island  and  JProvidence  Plantations  one, 
Connecticut  five.  New  York  six,  New  Jersey  four,  Pennsylvania 
ei^X,,. Delaware  one,  Maryland  sis.,  Virginia  Xen,  North  Garo-, 
Una  five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  State, 
the  Exiecutive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

The  House  of  Representatives  shall  choose  their  Speaker  and 
other  officers  ;  and  shall  have  the  sole  power  of  inipeachment. 

SECTION  III. 

The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for 
six  years  ;  and  each  Senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be, 
into  three  classes.  The  seats  of  the  Senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of 
the  second  class  at  the  expiration  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one  third 
may  be  chosen  every  second  year ;  and  if  vacancies  happen  by 
resignation  or  otherwise,  during  the  recess  of  the  Legislature 
of  any  State,  the  executive  thereof  may  make  temporary 
appointments,  until  the  next  meeting  of  the  Legislature,  which 
shall  then  fill  such  vacancies. 

No  person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhab- 
itant of  that  State  for  which  he  shall  be  chosen. 
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The  Vice-President  of  the  United  States  shall  be  President 
of  the  Senate,  but  shall  have  no  vote  unless  they  be  equally 
divided. 

The  Senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent pro-tempore,  in  the  absence  of  the  Vice-President  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States, 

The  Senate  shall  have  '  the  sole  power  to  try  all  impeach- 
ments :  when  sitting  for  that  purpose,  they  shall  be  on  oath  or 
affirmation.  When  the  President  of  the  United  States  is  tried 
the  Chief  Justice  shall  preside :  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members 
present. 

Judgment  in  cases  of  impeachment  shall  not  extend  farther 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States :  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment  and  punishment,  accord- 
ing to  law. 

SECTION  IV.. 

The  times,  places  and  manner  of  holding  elections  for  Sena- 
tors and  Representatives,  shall  be  prescribed  in  each  State  by 
the  legislature  thereof;  but  the  Congress  may  at  any  time 
by  law  make  or  alter  such  regulations,  except  as  to  the  places 
of  choosing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December  unless 
they  shall  by  law  appoint  a  diflferent  day. 

SECTION   V.  / 

Each  house  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  business  ;  but  a  pmaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in  such  manner,  and  under  such 
penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  pun- 
ish its  members  for  disorderly  behavior,  and,  with  the  concur- 
rence of  two  thirds,  expel  a  member. 

Each  House  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may 
in  their  judgment   require   secrecy ;   and  the  yeas  and  nays 
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of  the  members  of  either  House  on  any  question  shall,  at  the 
desire  of  one  fifth  of  those  present,  be  entered  on  the  journal. 
Neither  House,  during  the  Session  of  Congress,  shall,  with- 
out the  consent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses  shall 
be  sitting. 

SECTION  VI. 

The  Senators  and  Representatives  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  by  law,  and  paid  out  of 
the  Treasury  of  the  United  States.  They  shall  in  all  cases 
except  treason,  felony  and  breach  of  the  peace,  be  privileged 
from  ari-est  during  their  attendance  at  the  session  of  their  res- 
pective Houses,  and  in,  going  to  and  returning  from  the  same ; 
and  for  any  speech  or  debate  in  either  house,  they  shall  not  be 
questioned  in  any  other  place.  ' 

No  Senator  or  Representative  shall,  during  the  time  for  which 
he  was  elected,  he  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  which  shall  have  been  created, 
or  the  emoluments  whereof  shall  have  been  increased  during 
such  time :  and  no  person  holding  any  office  under  the  United 
States  shall  be  a  member  of  either  House  during  his  coutinu- 
ance  in  office. 

SECTION  VII. 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 
Representatives  ;  but  the  Senate  may  propose,  or  concur  with, 
amendments,  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  House  of  Repre- 
sentatives, and  the  Senate,  shall,  before  it  become  a  law,  be 
presented  to  the  President  of  the  United  States ;  if  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  objections 
to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  objections  at  large  on  their  journal,  and  proceed  to 
reconsider  it.  If  after  such  reconsideration  two-thirds  of  that 
House  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with 
the  objections,  to  the  other  House,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two-thirds  of  that  House,  it 
shall  become  a  law.  But  in  all  such  cases  the  votes  of  both 
Houses  shall  be  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for  and  against  the  bill  shall  be  entered 
on  the  journal  of  each  House  respectively.  If  any  bill  shall 
not  be  returned  by  the  President  within  ten  days  (Sundays 
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excepted,)  after  it  shall  hare  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
Congress  by  their  adjournment  prevent  its  return,  in  which  case 
it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to,  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary 
(except  on  a  question  of  adjournment)  shall  be  presented  to 
the  President  of  the  United  States  ;  and  before  the  same  shall 
take  effect,  shall  be  approved  by  him,  or,  being  disapproved  by 
him,  shall  be  repassed  by  two-thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  rules  and  limitations  pre- 
scribed in  the  case  of  a  bill. 

SECTIOIT   viir. 

The  Congress  shall  have  power  To  lay  and  collect  taxes, 
duties,  imposts  and  ex;oises,  to  pay  the  debts  and  provide  for 
the  common  defence  and  general  welfare  of  the  United  States ; 
but  all  duties,  imposts  and  exercises  shall  be  uniform  throughout 
the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures  ; 
-  To  provide  for  the  punishment  of  counterfeiting  the  secu- 
rities and  current  coin  of  the  United  States ; 

To  establish  post  offices  and  post  roads  ; 

To  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries  ; 

To  coustitute  tribunals  inferior  to  the  supreme  court ; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas  and  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water  ; 

To  i-aise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 
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To  make  rules  for  the  gdvermneQt  and  regulation  of  the  land 
and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming  and  disciplining,  the 
militia,  and  for  governing  such  part  of  them  as  may  be 
employed  in  the  service  of  the  United  States,'  reserving  to 
the  States  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever  over 
Bi^ch  district  (not  exceeding  ten  miles  square)  as  may  by  ces- 
sion of  particular  States,  and  the  acceptance  of  Congress,  become 
the  seat  of  the  government  of  the  United  States,  and  to  exer- 
cise like  authority  over  all  places  purchased  by  the  consent  of 
the  Legislature  of  the  State  in  •which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings  ; — And 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

SECTION  IX. 

The  migration  or  importation  of  such  persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  Congress  prior  to  the  year  eighteen  hundred 
and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importa- 
tion, not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enumeration  herein  before  directed  to 
to  betaken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State. 

No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another :  nor 
shall  vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another. 
69 
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No  money  shall  be  drawn  from  the  Treasury,  but  in  conse- 
quence of  appropriations  made  bylaw ;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public 
money  shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  grated  by  the  United  States :  and 
no  person  holding  any  oflSce  of  profit  or  trust  under  them,  shall, 
without  the  consent  of  the  Congress,  accept  of  any  present, 
emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  State. 

SECTION  X. 

No  State  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion ;  grant  letters  of  marque  and  reprisal ;  coin  money ;  emit 
bills  of  credit ;  make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts  ;  pass  any  bill  of  attainder,  ex  post  facto 
law  ;  or  law  impairing  the  obligation  of  contracts ;  or  grant  any 
title  of  nobility. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws :  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  State  on 
imports  or  exports,  shall  be  for  the  use  of  the  Treasury  of 
the  United  States ;  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  the  Congress. 

No  State  shall,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  keep  troops,  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded,  or 
in  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

SECTION  I. 

The  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the 
term  of  four  years,  and,  together  with  the  Vice-President, 
chosen  for  the  same  term,  be  elected  as  follows ; 

Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  Senators  and  Representatives  to  which  the  State  may 
be  entitled  in  the  Congress ;  but  no  Senator  or  Representative, 
or  person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 
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The  electors  shall  meet  in  their  respective  States,  and  vote  by- 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  in- 
habitant of  the  same  State  with  themselves.  And  they  shall 
make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  trans- 
mit sealed  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  President  of  the  Senate.  The  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be 
counted.  The  person  having  the  greatest  mimber  of  votes  shall 
be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes, 
then  the  House  of  Representatives  shall  immediately  choose,  by 
ballot  one  of  them  for  President ;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  House 
shall,  in  like  manner,  choose  the  President.  But  in  choosing 
the  President,  the  votes  shall  be  taken  by  States,  the  represen- 
tation from  each  State  having  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-thirds  of 
the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to 
a  choice.  In  every  case,  after  the  choice  of  the  President,  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall 
be  the  Vice-President.  But  if  there  should  remain  two  or 
more  who  have  equal  votes  the  Senate  shall  choose  from  them 
by  ballot  the  Vice-President. 

The  Congress  may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give  their  votes ;  which 
day  shall  be  the  same  throughout  the  United  States. 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  oflice  of  President ;  neither  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  attained  to 
the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice- 
President,  and  the  Congress  may  by  law  provide  for  the  case 
of  removal,  death,  resignation,  or  inability,  both  of  the  Presi- 
dent and  Vice-President,  decla,ring  what  officer  shall  then  act 
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as  President,  and  such  officer  shall  act  accordingly,  until  the 
disability  be  removed  or  a  President  shall  he  elected. 

The  President  shall,  at  stated  times,  receive  for  his  services, 
a  compensation,  which  shall  neither  be  increased  or  diminished 
dming  the  period  for  which  he  shall  have  been  elected,  and 
he  shall  not  receive  within  that  period  any  other  emolument 
from  the  United  States,  or  any  of  them. 

Before  ihe  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmiation :  "  I  do  solemnly  swear  {or  affirm) 
thai  I  will  faithfully  execute  the  office  of  President  of  the  United 
States,  and  will,  to  the  best  of  my  ability,  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States.'''' 

SECTION  II. 

The  President  shall  be  Commander  in  Chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
States,  when  called  into  the  actual  service  of  the  United  States; 
he  may  require  the  opinion,  in  writing,  of  the  principal  officer 
in  each  of  the  executive  departments,  upon  any  subject  relating 
to  the  duties  of  their  respective  offices ;  and  he  shall  have  power 
to  grant  reprieves  and  pardons  for  oflFenses  against  the  United 
States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators 
present  concur ;  and  he  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  supreme  court,  and  all 
other  officers  of  the  United  Stktes,  whose  appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  established  by 
law :  But  the  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers  as  they  think  proper,  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads -of  departments. 

The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

SECTION  III. 

He  shall  from  time  to  time  give  to  the  Congress  the  informa- 
tion of  the  state  of  the  Union,  and  recommend  to  their  consider- 
ation such  measures  as  he  shall  judge  necessary  and  expedient; 
he  may,  on  extraordinary  occasions,  convene  both  Houses,  or 
either  of  them,  and,  in  case  of  disagreement  between  them,  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them  to 
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such  time  as  he  shall  think  proper ;  he  shall  receive  ambassadors 
and  other  piublio  ministers ;  he^  shall  take  care  that  the  laws  be 
faithfully  executed,  and  shall  commission  all  the  officers  of  the 
United  States. 

SECTION  IV. 

The  President,  Vice-President  arid  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for, 
apd  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  III. 

SBCTIOMT    I. 

The  judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behaviour,  and  shall,  at  stated  times,  receive  for 
their  services,  a  compensation,  which  shall  hot  be  diminished 
during  their  continuance  in  office. 

SECTIOiril. 

The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the  United  States, 
and  the  treaties  made,  or  -which  shall  be  made,  under  their 
authority;  to  all  cases  —  affecting  ambassadors,  other  public  min- 
isters, and  consuls ;  —  to  all  cases  of  admiralty  and  maritime  juris- 
diction ;  —  to  controversies  between  two  or  more  States ;  — 
between  a  State  and  citizens  of  another  State ;  —  between  citizens 
of  different  States ;  —  between  citizens  of  the  same  State,  claiming 
lands  under  grants  of  different  States,  and  between  a  State  or 
the  citizens  thereof,  and  foreign  States,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all:  the  other  cases 
before-mentioned,  the  supreme  court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations,  as  the  Congress  shall  mg,ke. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  State,  where  the 
said  crimes  shall  have  been  committed;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 
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SECTION  in. 

Treason  against  the  United  States,  shall  consist  only  in  levying 
■war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort.  No  person  shall  be  convicted  of  treason, 
unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act, 
or  on  confession  in  open  court. 

The  Congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  -work  corruption 
of  bloodj  or  forfeiture  except  during  the  life  of  the  person 
attainted. 

ARTICLE  IV. 

SECTION  I. 

Full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may  by  general  laws  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof. 

SECTION  II. 

The  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States. 

A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  State  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due. 

SECTION  III. 

New  States  may  be  admitted  by  the  Congress  into  this 
Union  ;  but  no  new  State  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  State ;  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States,  or  parts  of  States,  with- 
out the  consent  of  the  Legislature  of  the  States  concerned  as 
well  as  of  the  Congress. 

The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States ;   and  nothing  in  this 
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constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  State. 

SECTION  IV. 

The  United  States  shall  guaranty  to  every  state  in  this  Union 
a  republican  form  of  government,  and  shall  protect  each  of 
them  against  invasion ;  and  on  application  of  the  legislature,  or 
of  the  executive  (when  the  legislature  cannot  be  convened) 
against  domestic  violence. 

ARTICLE  V. 
The  Congress,  whenever  two-thirds  of  both  Houses  shall 
deem  it  necessary,  shall  propose  amendments  to  this  constitu- 
tion, or,  on  the  application  of  the  legislatures  of  two-thirds  of 
the  several  States,  shall  call  a  convention  for  proposing  amend- 
ments, which  in  either  case,  shall  be  valid  to  all  intents  and 
purposes,  as  part  of  this  constitution,  when  ratified  by  the 
legislatures  of  three-fourths  of  the  several  States,  or  by  conven- 
tions in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress  ;  provided,  that 
no  amendment,  which  may  be  made  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  shall  in  any  manner  affect 
the  first  and  fourth  clauses  in  the  ninth  section  of  the  first 
article ;  and  that  no  State,  without  its  consent,  shall  be  deprived 
of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States  under  this  constitution,  as  under  the  'confedera- 
tion. 

This  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the' land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  any  thing  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the 
members  of  the  several  State  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
States  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
constitution :  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 
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ARTICLE  VII. 
The  ratification  of  the  conventions  of  nine  states,  shall  be  suf- 
ficient for  the  establishment  of  this  constitution  between  the 
States  so  ratifying  the  same. 
Done  in  convention  by  thp  unanimous  consent  of  the  States 
present  the  seventeenth  day  of  September  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-seven  and  of 
the  independence  of  the  United  States   of  America  the 
twelfth.     In  witness  whereof  we  have  hereunto  subscribed 

our  names. 

GEQ.  WASHINGTON, 

President  f  and  deputy  from  Virginia, 

NEW  HAMPSHIRE.  CONNECTICIIT 

John  Langdon,  "William  Samuel  JohnsoD, 

Nicholas  G-ilman.  Eoger  Sherman. 

MASSACHUSETTS.  HE-W   yOKK. 

Nathaniel  Gorham,  Alexander  Hamilton. 

^"f"^K'"&-  MARYLAND. 

NEW  JERSEY        .  James  M'Henry, 

David  Bre'Iriey'  ^^^^^  "^  ^'-  '^^°-  ^^'^^'       > 

William  Patterson, 

Jonathan  Dayton.  Virginia. 

PENNSYLVANIA.  John  Blair 

Benjamin  Franklin,  ^ames  Madison,  jr. 
Thomas  MifBin,  north  Carolina. 

Eobert  Morris,  "William  Blount, 

George  Clymer,  Richard  Dobbs  Spaight, 

Thomas  Pitzimons,  Hugh  Williamson. 

Jared  IngersoU,  '     south  Carolina. 

James  Wilson,  John  Butledge, 

Gouverneur  Morris.  Charles  C.  Pinckney, 

DELAWARE.  Charles  Pinckney, 

George  Eeed,  Pierce  Butler. 
Gunning  Bedford,  jun.  Georgia. 

John  Dickinson,  "William  Few, 

Bichard  Bassett,  Abraham  Baldwin. 
Jacob  Broom. 

;  Attest :  "WILLIAM  JACKSON,  Secretary. 

On  the  17th  of  September,  1787,  the  Federal  Convention, 
having  signed  the  draft  of  the  constitution  and  closed  its  labors, 
adjourned  without  day. 

On  the  28th  of  September,  1787,  the  Congress  having 
received  the  report  of  the  Convention  assembled  at  Phila- 
delphia, and-  which  had  drafted  the  Constitution,  resolved  to 
submit  the  same  to  the  people  of  the  several  States.  This 
resolution  was  in  these  words : 

"  JiesolDed,  unanimously/,  That  the  said  rfeport,  with  the 
resolutions  and  letter  accompanying  the  same,  be  transmitted 
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to  the  several  legislatures,  in  order  to  be  submitted  to  a  Con- 
vention of  delegates  chosen  in  each  stdte,  by  the  people  thereof, 
in  conformity  to  the  resolves  of  the  Convention  made  and  pro- 
vided in  that  case." 

The  report  of  the  draft  of  the  Constitution  was  acco*dingTy 
submitted  to  the  several  state  legislatures, '  which  severally 
passed  acts  calling  conventions,  for  the  purpose  of  submitting 
the  draft  of  the  Constitution  to  the  consideration  of  the  people 
through  their  delegates  chosen  for  that  purpose.  These  Con- 
ventions having  been  called,  and  the  draft  of  the  Constitution 
having  been  submitted  to  them,  they  severally  reported  to 
Congress  their  ratification  of  the  same  as  follows : 

THE  RATIFICATIONS  OP  THE  TWELVE  STATES, 

Meported  in  the  General  Convention. 

DELAWARE.— Decbmbeb  7,  Vl^. 

We,  the  deputies  of  the  people  of  the  Delaware  state,  in 
Convention  met,  having  taken  in  our  serious  consideration  the 
Federal  Constitution  proposed  and  agreed  upon  by  the  deputies 
of  the  United  States  in  a  General  Convention  held  at  the  city 
of  Philadelphia,  on  the  seventeenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty-seven, 
have  approved,  assented  to,  ratified,  and  confirmed,  and  by 
these  presents  do,  in  virtue  of  the  power  and  authority  to  us 
given,  for  and  in  behalf  of  ourselves  and  our  constituents,  fully, 
freely,  and  entirely  approve  of,  assent  to,  ratify,  and  confirm  the 
said  Constitution. 

Done  in  Convention,  at  Dover,  this  seventh  day  of  December, 
in  the  year  aforesaid,  and  in  the  year  of  the  independence 
of  the  United  States  of  America  the  twelfth. 

In  testimony  whereof,  we  have  hereunto  subscribed  our 
names. 

Sussex  Oov/nty.  Kent  County.  Newcastle  Coimty. 

John  Ingraham,  Nicholas  Eidgely, '  James  Latimer,  President, 

John  Jones,  Kichard  Smith,  James  Black, 

William  Moore,  George  Fruitt,  John  James, 

William  Hall,  Eichard  Bassett,  Gunning  Bedford,  Sen., 

Thomas  Laws,  James  Sykes,  Kensey  Johns, 

Isaac  Cooper,  Allen  M'Lean,  Thomas  Watson, 

Woodman  Storkley,      Daniel  Cummins,  Sen.,    Solomon  Maxwell, 
John  Laws,  Joseph  Barker,  Nicholas  Way, 

Thomas  Evans,      •        Edward  White,  Thomas  Dufif, 

Israel  Holland.  George  Manlove.  Gunning  Bedford,  Jun. 
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To  all  to  whom  these  Presents  shall  come,  Greeting  :■ 

I,  Thomas  Collins,  president  of  the  Delaware  state,  do  hereby 
certify,  that  the  above  instrument  of  writing  is  a  true  copy  of 
the  original  ratification  of  the  Federal  Constitution  by  the  Con- 
ventioii  of  the  Delaware  state,  which  original  ratification  is 
now  in  my  possession. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  Dela- 
fii.  s.]        ware  state  to  be  hereunto  annexed. 

THOMAS  COLLINS. 


PENNSYLVANIA.— Decembbe  12,  1787. 
In  the  Name  of  the  People  of  Pennsylvania. 

Be  it  known  unto  all  men,  that  we,  the  delegates  of  the 
people  of  the  commonwealth  of  Pennsylvania,  in  General  Con- 
vention assembled,  have  assented  to  and  ratified,  and'  by  these 
presents  do,  in  the  name  and  by  the  authority  of  the  same 
people,  and  for  ourselves,  assent  to  and  ratify  the  foregoing 
Constitution  for  the  United  States  of  America.  Done  in  Con- 
vention at  Philadelphia,  the  twelfth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty-seven, 
and  of  the  independence  of  the  United  States  of  America  the 
twelfth.  In  witness  whereof,  we  have  hereunto  subscribed  our 
names. 

FREDERICK  A.  MUHLENBERG,  President. 


G-eorge  Latimer, 
Benjamin  Rush, 
Hilary  Balier, 
James  Wilson, 
Thomas  M'Kean, 
To.  Macpherson, 
John  Hunn, 
G-eorge  Gray, 
Samuel  Ashmead, 
Enoch  Edwards, 
Henry  Wynkoop, 
John  Barclay, 
Thomas  Yardley, 
Abraham  Stout, 
Thomas  Bull, 


Anthony  Wayne, 
William  Gibbons, 
Eichard  Downing, 
Thomas  Cheney, 
John  Hannum, 
Stephen  Chambers, 
Robert  Coleman, 
Sebastian  Gra£f, 
John  Hiibley, 
Jasper  Yeates, 
Henry  Slagle, 
Thomas  Campbell, 
Thomas  Hartley, 
David  Grier, 
John  Black, 


BeTijamin  Pedan, 
John  Arndt, 
Stephen  Balliat, 
Joseph  Horsefield, 
David  Dashler, 
William  Wilson, 
John  Boyd, 
Thomas  Scott, 
John  Nevill, 
John  Alison, 
Jonathan  Roberts, 
John  Richards, 
James  Morris, 
Timothy  Pickering, 
Benjamin  Elliott, 


Attest : 


James  Campbell,  Secretary. 


NEW  JERSEY.— Decembee  18,  1787. 
In  Convention  op  the  State  of  New  Jeeset. 
Whereas  a  Convention  of  Delegates  from  the    following 
states,  viz., — New  Hampshire,  Massachusetts,  Connecticut,  New 
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York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Vir- 
ginia, North  Cai-olina,  South  Carolina,  and  Georgia,  —  met  at 
Philadelphia,  for  the  purpose  of  deliberating  on,  and  forming, 
a  Constitution  for  the  United  States  of  America,  —  finished  their 
session  on  the  I7th  day  of  September  last,  and  reported  to 
Congress  the  form  which  they  had  agreed  upon,  in  the  words 
following  viz. :  [See  the  Constitution.] 

And  whereas  Congress,  on  the  28th  day  of  September  last, 
unanimously  did  resolve,  "  That  the  said  report,  with  the  reso- 
lutions and  letter  accompanying  the  same,  be  transmitted  to 
the  several  legislatures,  in  order  to  be  submitted  to  a  convention 
of  delegates,  chosen  in  each  state  by  the  people  thereof,  in  con- 
formity to  the  resolves  of  the  Convention  made  and  provided 
in  that  case  ;" 

And  whereas  the  legislature  of  this  state  did,  on  the  29th  day 
of  October  last,  resolve  in  the  words  following,  viz.,  "  Hesolved, 
unariimously.  That  it  be  recommended  to  such  of  the  inhabit- 
ants of  this  state  as  are  entitled  to  vote  for  representatives  in 
General  Assembly,  to  meet  in  their  respective  counties  on  the 
fourth  Tuesday  in  November  next,  at  the  several  places  fixed 
by  law  for  holding  the  annual  elections,  to  choose  three  suitable 
persons  to  serve  as  delegates  from  each  county  in  a  state  Con- 
vention, for  the  purposes  hereinbefore  mentioned,  and  that  the 
same  be  conducted  agreeably  to  the  mode,  and  conformably 
with  the  rules  and  regulations,  prescribed  for  conducting  such 
elections ; 

"  Hesolved,  unanimously,  That  the  persons  so  elected  to  serve 
in  state  Convention,  do  assemble  and  meet  together  on  the 
second  Tuesday  in  December  next,  at  Trenton,  in  the  county 
of  Hunterdon,  then  and  there  to  take  into  consideration  the 
aforesaid  Constitution  and  if  approved  of  by  them,  finally  to 
ratify  the  same,  in  behalf  and  on  the  part  of  this  state,  and 
make  report  thereof  to  the  United  States  in  Congress  assembled, 
in  conformity  with  the  resolutions  thereto  annexed. 

"  Resolved,  That  the  sheriffs  of  the  respective  counties  of  this 
state  shall  be,  and  they  are  hereby,  required  to  give  as  timely 
notice  as  may  be,  by  advertisements,  to  the  people  of  their 
counties,  of  the  time  place,  and  purpose  of  holding  elections,  as 
aforesai(^"  ' 

And  whereas  the  legislature  of  this  state  did  also,  on  the  1st 
day  of  November  last,  make  and  pass  the  following  act,  viz., 
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"  An  Act  to  authorize  the  people  of  this  state  to  meet  in  con- 
vention, deliberate  upon,  agree  to,  and  ratify,  the  Constitution 
of  the  United  States  proposed  by  the  late  General  Convention, 
— Be  it  enacted  by  the  Gojincil  and  General  Assembly  of  this 
state,  and  it  is  hereby  enacted  by  the  authority  of  the  same, 
that  it  shall  and  may  be  lawful  for  the  people  thereof,  by  their 
delegates,  to  meet  in  Convention  to  deliberate  upon,  and,  if 
approved  of  by  them,  to  ratify,  the  Constitution  for  the  United 
States  proposed  by  the  General  Convention  held  at  Philadelphia, 
and  every  act,  matter,  and  clause,  therein  contained,  conform- 
edly  to  the  resolutions  of  the  legislature  passed  the  29th  day 
of  October,  1787,  ■ —  any  law,  usage,  or  custom j  to.  the  contrary 
in  any  wise  notwithstaiiding ;"    ,     •  . 

Now  be  it  known,  that  we,  the  delegates  of  the'  state  of  New 
Jersey,  chosen  by  the  people  thereo:^  for  th«  purpose  aforesaid, 
having  maturely  deliberated;  on  and  considered  the  aforesaid 
proposed  constitution,  do  hereby,  for  and  on  behalf  of  the  people 
of  the  said  state  of  New  Jersey,  agree  to,  iratify,  and  confirm,  the 
same  and  every  part  thereof,  ,  ,     . 

,   Done  in  Convention,  by  the  unanimous  consent  of  the  mem- 
Ibers  present,  this  18th  day  of  December,' in  the  year  of  our 
Lord.  1787,  and  of  the  independence  of  the  United  States  of 
America  the  twelfth. 
.In  witness  whereof,  we  have  hereunto  subscribed  our  names. 
JOHN  STEVENS,  T'reM^ew*,  ; 
and  Delegate  from  the  county  of  Hunterdon. 
Cmnty  of  Gape  .  Cowniy  of    , 

May,  ....... .Jesse  Hand,  ■  Middlesex,.. . JohnNeilson, 

Jeremiah  Eldridge,  John  Beatty,    , 

Matthew  Willdin.  '     Benjamin:  Manning. 

Sttwfordore, ..  .David  Brearly,;  MonmorA,.. Misha,  L&yvTence, 

Joshua  Corshon.  Sa,muel  Breese, 

MoT'ris, William  Windes,  William  Crawford. 

William  WoodhuU,      Somerset, . .  i  John  Witherspoon, 
,.,,;       John  Jacob  Eaesch.      <     ;       '    ,  Jacob  E.  Hardenberg, 
C7MmZier?an^,.  .David  Potter,  Frederick Frelinghuysen. 

Jonathan  Bowen,        Burlington...  Thomas  Beynolds, 
Eli  Elmer.  (.■''■■.',     Q-eo.  Anderson, 

Sussex, Kobert  Ogden,  Joshua  M.  Wallace. 

Thomas  Anderson,       Gloucester,  .Richard  Howell, 
Robert  Hoops.  Andrew  Hunter, 

Bergen, J'ohn  Fell,  Benjamin  Whitall. 

Peter  Zobriskie,  (SoZcm, .  . ..  .Whitten  Cripps, 

Cornelius  Hennion.  Edmund  Wetberby. 

JEssex, John  Chetwood,   , 

Samuel  Hay,  Attest : 

David  Crane.  Samuel  W.  Stockton,  Secretary. 
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STATE  OF  GEORGIA.— Jantjaet  2, 1^88. 
In  Convention,  "Wednesday,  Janu apt  2,  1788. 
To  all  to  whom  these  presents  shall  come,  Cfreeting : 

Whereas  the  form  of  a  Constitution  for  the  government  of 
the  United  States  of  America,  was,  on  the  ITth  day  of  Septem- 
her,  1787,  agreed  upon  and  reported  to  Congress  by  the  deputies 
of  the  said  United  States  convened  in  Philadelphia,  which  said 
Constitution  is  written  in  the  words  following,  to  wit : 

And  whereas  the  United  States  in  Congress  assembled  did, 
on  the  28th  day  of  September,  1787,  resolve,  unanimously, 
"  That  the  said  report,  with  the  resolution  and  letter  accom- 
panying the  same,  be  transmitted  to  the  several  legislatures,  in 
order  to  be  submitted  to  a  convention  of  delegates  chosen  in 
each  State  by  the  people  thereof,  in  conformity  to  the  resolves 
of  the  Convention  made  and  provided  in  that  case." 

And  whereas  the  legislature  of  the  State  of  Georgia  did,  on 
the  26th  day  of  October,  1787,  in  pursuance  of  the  above  recited 
resolution  of  Congress,  resolve,  That  a  convention  be  elected  on 
the  day  of  the  next  general  election,  and  in  the  same  manner 
that  representatives  are  elected ;  and  that  the  said  Convention 
consist  of  not  more  than  three  members  from  each  county ;  and 
that  the  said  Convention  should  meet  at  Augusta,  on  the  4th 
Tuesday  in  December  then  next,  and,  as  soon  thereafter  as  con^ 
venient,  proceed  to  consider  the  said  report  and  resolutions, 
and  to  adopt  or  reject  any  part  or  the  whole  thereof. 

"Now  know  ye,  that  we,  the  deleg9,tes  of  the  people  of  the 
State  of  George,  in  convention  met,  pursuant  to  the  resolutions 
of  the  legislature  aforesaid,  having  taken  into  our  serious  con- 
sideration the  said  Constitution,  have  assented  to,  ratified,  and 
adopted,  and  by  these  presents  do,  in  virtue  of  the  powers  and 
authority  to  us  given  by  the  people,  of  the  sa.id  State  for  that  pur- 
pose, for"  and  in  behalf  of  ourselves  and  our  constituents,  fully 
and  entirely  assent  to,  ratify,  and  adopt,. the  said  Constitution. 

Done  in  Convention,  at  Augusta,  in  the  said  StE^te,  on  the  2d 
day  of  January,  in  the  year  of  pur  Lord  1788,  and  of  the 
independence  of  the  Uilited  States,  the  12th. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names. 
JOHN"  WEREAT,  President, 
and  delegate  for  the  county  of  Richmond. 
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County  of 

Chatham, W.  Stephens, 

Joseph  Habersham. 

Effingham, Jenhim  Davis, 

N.  Brownson. 

Burke, Edward  Telfair, 

H.  Todd. 

Richmond, William  Few, 

James  M'Niel. 

WiJhes, G-eo.  Matthews, 

Flor.  Sullivan, 
John  King. 

Iiiberiy, James  Powell, 

John  Elliot, 
James  Maxwell. 


County  of 

Glynn, George  Handley, 

Christopher  Hillary, 
J.  Milton. 

Camden, Henry  Osborn, 

James  Seagrove, 
Jacob  Weed. 

Washington Jared  Irwin, 

John  Rutherford. 

Greene, Robert  Christmas, 

Thomas  Daniel, 
R.  Middleton. 


CONNECTICUT.  — Januaet  9,  1^88. 
In  the  Name  of  the  People  of  the  State  of  ComTECxicuT. 
We,  the  delegates  of  the  people  of  said  state,  in  general  Con- 
vention assembled,  pursuant  to  an  act  of  the  legislature  in  Octo- 
ber last,  have  assented  to,  and  ratified,  and  by  these  presents  do 
assent  to,  on  the  IVth  day  of  September,  A.  D.  1787,  for  the 
United  States,  of  America. 

Done  in  Convention,  this  9th  day  of  January,  A.  D.  1788. 
In  witness  whereof,  we  have  hereunto  set  our  hands. 

MATTHEW  GRISWOLD,  President. 


Jeremiah  Wadsworth, 
Jesse  Root, 
Isaac  Lee, 
Selah  Hart, 
Zebulon  Peck,  Jun., 
Elisha  Pitkin, 
Erastur  Woloott, 
John  Watson, 
John  Treadwell, 
William  Judd, 
Nathaniel  Minor, 
Jonathan  Sturges, 
Thaddeus  Burr, 
Elisha  Whittlesey, 
Joseph  Moss  White, 
Amos  Mead, 
Amasa  Learned, 
Samuel  Huntington, 
Jedediah  Huntington, 
Isaac  Huntington, 
Robert  Robbing, 
Daniel  Foot, 
Eli  Hyde, 

Joseph  Woodbridge, 
Stephen  Billings, 
Andrew  Lee, 


Jabez  Pitch, 
Nehemiah  Beardsley, 
James  Potter, 
John  Chandler, 
Isaac  Burnham, 
John  Wilder, 
Mark  Prindle, 
Jedediah  Hubbel, 
Aaron  Austin, 
Samuel  Canfield, 
Daniel  Everitt, 
Hezekiah  Fitch, 
Joshua  Porter, 
Benjamin  Hinma, 
Joseph  Mosely, 
Wait  Goodrich, 
Simeon  Smith, 
Hendrick  Dow, 
Seth  Paine, 
Asa  Witter, 
Moses  Cleveland, 
Samson  Howe, 
William  Danielson, 
William  Williams, 
James  Bradford, 
Joshua  Dunlap, 


John  Curtiss, 
Asa  Barnes, 
Stephen  Mix  Mitchell, 
John  Chester, 
Oliver  Ellsworth, 
Roger  Newbury, 
Roger  Sherman, 
Pierpont  Edwards, 
Samuel  Beach, 
Daniel  Holbrook, 
John  Holbrook, 
Gideon  Buckingham, 
Lewis  Mallet,  Jun. 
Joseph  Hopkins, 
John  Welton, 
Richard  Law, 
Robert  M'Cune, 
Daniel  Sherman, 
Samuel  Orton, 
Asher  Miller, 
Samuel  H.  Parsons, 
Ebenezer  White, 
Hezekiah  Goodrich, 
Dyer  Throop, 
Jabez  Chapman, 
Cornelius  Higgina, 


William  Noyes, 
Joshua  Raymond,  Jun., 
Jeremiah  Halsey, 
Wheeler  Coit, 
Charles  Phelps, 
John  Beach, 
Eezekiah  Bogers, 
Lemuel  Sanford, 
William  Heron, 
Philip  Burr  Bradley, 
Nathan  Dauchy, 
James  Davenport, 
John  Davenport,  Jun., 
Wm.  Samuel  Johnson, 
Elisha  Mills, 
Mphalet  Dyer, 
Jedediah  Elderkin, 
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Daniel  Learned, 
Moses  Campbell, 
Benjamin  Dow, 
Oliver  Wolcott, 
Jedediah  Strong, 
Moses  Hawley, 
Charles  Burrell, 
Nathan  Hale, 
Daniel  Miles, 
Asaph  Hall, 
Epaphras  Sheldon, 
Bleazer  Curtiss, 
John  Whittlesey, 
Dan.  Math.  Brinsmade, 
Thomas  Fenn, 
David  Smith, 
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Hezekiah  Brainard, 
Theophilus  Morgan, 
Hezekiah  Lane, 
William  Hart, 
Samuel  Shipman, 
Jeremiah  West, 
Samuel  Chapman, 
Ichabod  Warner, 
Samuel  Carver, 
Jeremiah  Ripley, 
Ephraim  Root, 
John  Phelps, 
Isaac  Foot, 
Abijah  Sessions, 
Caleb  Holt, 
Seth  Crocker. 


State  of  Connecticut,  ss. 

Haetpoed,  January  Ninth,  Anno  Domini  1V88. 
The  foregoing  ratification  was  agreed  to,  and  signed  as  above, 
by  one  hundred  and  twenty-eight,  and  dissented  to  by  forty 
delegates  in  convention,  which  is  a  majority  of  eighty-eight. 
Certified  by  MATTHEW  GEISWOLD,  President. 
Teste.    Jedediah  Steong,  Secretary. 


COMMONWEALTH  OP  MASSACHUSETTS. 

Febetjaet  17, 1788. 
The  Convention  having  impartially  discussed,  and  fully  con- 
sidered, the  Constitution  for  the  United  States  of  America, 
reported  to  Congress  by  the  Convention  of  Delegates  from  the 
United  States  of  America,  and  submitted  to  us  by  a  resolution 
of  the  General  Court  of  the  said  Commonwealth,  passed  the  25th 
day  of  October  last  past,  —  and  acknowledging,  with  grateful 
hearts,  the  goodness  of  the  Supreme  Ruler  of  the  universe  in 
affording  the  people  of  the  United  States,  in  the  course  of  His 
providence,  an  opportunity,  deliberately  and  peaceably,  without 
fraud  or  surprise,  of  entering  into  an  explicit  and  solemn  com- 
pact with  each  other,  by  assenting  to  and  ratifying  a  new  Con- 
stitution, in  order  to  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquillity,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty 
to  themselves  and  their  posterity — do,  in  the  name  and  in 
behalf  of  the  people  of  the  commonwealth  of  Massachusetts, 
assent  to  and  ratify  the  said  Constitution  for  the  United  States  of 
America. 
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And  as  it  is  the  opinion  of  this  Convention,  that  certain  amend- 
ments and  alterations  in  the  said  Constitution  would  remove  the 
fears,  and  quiet  the  apprehensions,  of  ;many  of  the  good  people 
of  this  commonwealth,  and  more  effectually  guard  against  an 
undue  administration  of  the  federal  government,  the  Conven- 
tion do  therefore  recommend  that  the  following  alterations  and 
provisions  be  introdnoed  into  the  said  Constitution : 

I.  That  it  be  explicitly  declared  that  all  powers  not  expressly 
delegated  by  the  aforesaid  Constitution  are  reserved  to  the  sev- 
eral states,  to  be  by  them  exercised. 

II.  That  there  shall  be  one  representative  to  every  thirty 
thousand  persons,  according  to  the  census  mentioned  in  the  Con- 
stitution, until  the  whole  number  of  the  representatives  amounts 
to  two  hundred. 

III.  That  Congress  do  not  exercise  the  powers  vested  in 
them,  by  the  4th  section  of  the  1st  article,  but  in  cases  where  a 
state  shall  neglect  or  refuse  to  make  the  regulations  therein 
mentioned,  or  shall  make  regulations  subversive  of  the  rights  of 
the  people  to  a  free  and  equal  representation  in  Congress,  agree- 
^ibly  to  the  Constitution. 

IV.  That  Congress  do  not  lay  direct  taxes  but  when  the 
moneys  arising  from  the  impost  and  excise  are  insufficient  for 
the  public  exigencies,  nor  then  until  Congress  shall  have  first 
made  a  requisition  upon  the  states  to  assess,  levy,  and  pay,  their 
respective  proportions  of  such  requisition,  agreeably  to  the  cen- 
sus fixed  in  the  said  Constitution,  in  such  way  and  manner  as 
the  legislatures  of  ,the  states  shall  think  best ;  and  in  such  case 
if  any  state  shall  neglect  or  refuse  to  pay  its  proportion,  pursu- 
ant to  such  requisition,  then  Congress  may  assess  and  levy  such 
state's  proportion  together  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum,  from  the  time  of  payment  prescribed  in 
such  requisition. 

V.  That  Congress  erect  no  company  of  merchants  with  exclu- 
sive advantages  of  commerce. 

VI.  That  no  person  shall  be  tried  for  any  crime  by  which  he 
may  incur  an  infamous  punishment,  or  loss  of  life,  until  he  be 
first  indicted  by  a  grand  jury,  except  in  such  cases  as  may  arise 
in  the  government  and  regulation  of  the  land  and  naval  forces. 

VII.  The  Supreme  Judicial  Federal  Court  shall  have  no  juris- 
diction of  causes  between  citizens  of  different  States,  unless  the 
matter  in  dispute,  whether  it  concerns  the  realty  or  personalty. 
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be  of  the  value  of  three  thousand  dollars  at  the  least;  nor  shall 
the  federal  judicial  powers  extend  to  any  actions  between 
citizens  of  different  States,  where  the  matter  in  dispute,  whether 
it  concerns  the  realty  or  personalty,  is  not  of  the  value  of  fifteen 
hundred  dollars  at  least. 

VIII.  In  civil  actions  between  citizens  of  different  States, 
every  issue  of  fact,  arising  in  actions  of  common  law,  shall  be 
tried  by  a  jury,  if  the  parties,  or  either  of  them,  request  it. 

IX.  Congress  shall  at  no  time  consent  that  any  person,  hold- 
ing an  offi,ce  of  trust  or  profit  under  the  United  States,  shall 
accept  of  a  title  of  nobility,  or  any  other  title  or  office,  from  any 
king,  prince,  or  foreign  state. 

And  the  convention  do,  in  the  name  and  in  behalf  of  the 
people  of  this  commonwealth,  enjoin  it  upon  the;r  representa- 
tives in  Congress,  at  all  times,  until  the  alterations  and  provi- 
sions aforesa,id  have  been  considered,  agreeably  to  the  6th 
article  of  the  said  Constitution,  to  exert  all  their  influence,  and 
use  all  reasonable  and  legal  methods,  to  obtain  a  ratification  of 
the  said  alterations  and  provisions,  in  such  manner  as  is  pro- 
vided in  the  said  article. 

And  that  the  United  States  in  Congress  assembled  may  have 
due  notice  of  the  assent  and  ratification  of  the  said  Constitu- 
tion by  this  Convention,  it  is  Mesolved,  That  the  assent  and 
ratification  aforesaid  be  engrossed  on  parchment,  together  with 
the  recommendation  and  injunction  aforesaid,  and  with  this 
resolution;  and  that  his  excellency,  John  Hancock,  Esq.,  presi- 
dent, and  the  Hon.  William  Gushing,  Esq.,  vice-president  of 
this  Convention,  transmit  the  same,  countersigned  by  the  secre- 
tary of  the  Convention,  under  their  hands  and  seals,  to  the 
United  States  in  Congress  assembled. 

JOHN  HANCOCK,  President. 
"WILLIAM  CUSHING,  Vice-Fresidenf^ 

Geoegb  Richards  Minot,  Secretary. 

Pursuant  to  the  resolution  aforesaid,  we,  the  president  and 

vice-president  above  named,  do  hereby  transmit  to  the  United 

States  in  Congress  assembled  the  same  resolution,  with  the 

above'  assent  and  ratification  of  the  Constitution  aforesaid,  for 

the  United  States,  and  the  recommendation  and  injunction 

above  specified. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 

at  Boston,  in  the  commonwealth  aforesaid,  this  7th  day  of 
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February,  Anno  Domini  I'^SS,  and  in  the  twelftli  year  of 
the  independence  of  the  United  States  of  America. 

JOJm  HANCOCK,  President.         [l.  s.] 
WM.  GUSHING,   Vice-President,     [r,.  s.] 


MARYLAND.— April  28, 1788. 

In  Convention  of  the  Delegates  op  the  People  op  the 
State  of  Maryland,  April  28,  1788. 

We,  the  delegates  of  the  people  of  the  State  of  Maryland, 
having  fully  considered  the  Constitution-  of  the  United  States 
of  America,  reported  to  Congress  hy  the  Conyention  of  deputies 
from  the  United  States  of  America,  held  in  Philadelphia,  on  the 
I7th  day  of  September,  in  the  year  1787,  of  which  the  annexed 
is  a  copy,  and  submitted  to  us  by  a  resolution  of  thi  General 
Assembly  of  Maryland,  in  November  session,  ,1787,  do,  for  our- 
selves, and  in  the  name  and  on  the  behalf  of  the  people  of  this 
State,  assent  to  and  ratify  the  said  Constitution. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names. 

GEO.  PLATER,  President. 


Eioliard  Barnes, 
Charles'  Chilton, 
N.  Lewis  Sewall, 
William  Tilghman, 
Donalson  Yeates, 
Isaac  Perkins, 
John  Gale, 
N.  Hammond, 
Daniel  Sullivan, 
James  Shaw, 
Jos.  Gilpin, 
H.  EoUingsworth, 
John  Done,  . 
■Thomas  Johnson, 
Thomas  S.  Lee, 
Peter  Chaille, 
James  Martin, 
William  Morris, 
J.  Eichardson, 
William  Richardson, 
Matt.  Driver, 


Attest. — Wm.  Haewood,  Chrh. 


Richard  Potts, 
Abraham  Few, 
William  Paca, 
William  Granger, 
Joseph  Wilkinson, 
Charles  Graham, 
John  Cheslea,  Jun., 
W.  Smith, 
G.  E.  Brown, 
J.  Parnham, 
Zeph.  Turner, 
Michael  Jenifer  Stone, 
R.  Goldsborough,  Jun., 
Edward  Lloyd, 
John  Stevens, 
Peter  Edmonson, 
James  M' Henry, 
John  Coulter, 
Thomas  Sprigg, 
John  StuU,      ■     , 
Moses  Eawlings, 


George  Gale, 
Henry  Waggaman, 
John  Stewart, 
James  Gordon  Heron, 
Simuel  Evans, 
Fielder  Bowie, 
Osb.  Sprigg, 
Benjamin  Hall, 
George  Digges, 
Nicholas  Carrole, 
A.  C.  Hanson, 
James  Tilghman, 
John  Seney, 
James  Hollyday, 
William  Hemsley, 
Henry  Shryock, 
Thomas  Cramphin, 
Eichard  Thomas, 
William  Deakins,  Jun., 
Benj.  Edwards. 


STATE  OF  SOUTH  CAROLINA.— Mat  23, 1788. 
In  Convention  of  the  people  of  the  State  of  South  Carolina, 
by  their  representatives  held  in  the  city  of  Charleston,  on  Mon- 
day the  12th  day  of  May,  and  continued  by  divers  adjournments 
to  Friday,  the  23d  day  of  May,  Anno  Domini  1788,  and  in  the 
12th  year  of  the  independence  of  the  United  States  of  America. 
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The  Convention,  having  maturely  considered  the  Constitu- 
tion, or  form  of  government,  reported  to  Congress  by  the  Con- 
vention of  Delegates  from  the  United  States  of  America,  and 
submitted  to  them  by  a  resolution  of  the  legislature  of  this 
State,  passed  the  I7th  and  18th  days  of  February  last,  in  order 
to  form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defense,  promote  the  gen- 
eral welfare,  and  secure  the  blessings  of  liberty  to  the  people 
of  the  said  United '  States,  and  their  posterity, — Do,  in  the 
name  and  behalf  of  the  people  of  this  State,  hereby  assent 
to  and  ratify  the  said  Constitution. 

Done  in  Convention,  the  23d  day  of  May,  in  the  year  of 
our  Lord  1^788,  and  of  the  independence  of  the  United  States 
of  America  the  twelfth, 

THOMAS  PINCKNEY,  President,    [l.  s.J  . 
Attest,     John  Sandfoed  Daet,  Secretary,    [l,  s,] 

And  whereas  it  is  essential  to  the  preservation  of  the  rights 
reserved  to  the  several  States,  and  the  freedom  of  the  people, 
under  the  operations  of  a  general  government,  that  the  right  of 
prescribing  the  manner,'  time,  and  places,  of  holding  the  elec- 
tions to  the  federal  legislature,  should  be  forever  inseparably 
annexed  to  the  sovereignty  of  the  several  States, — This  Conven- 
tion doth  declare,  that  the  same  ought  to  remain,  to  all  poster- 
ity, a  perpetual  and  fundamental  right  in  the  local,  exclusive  of 
the  interference  of  the  general  government,  except  in  cases 
where  the  legislatures  of  the  States  shall  i-efuse  or  neglect  to 
perform  and  fulfill  the  same,  according  to  the  tenor  of  the  said 
Constitution. 

This  Convention  doth  also  declare,  that  no  section  or  para- 
graph -of  the  said  Constitution  warrants  a  construction  that  the 
States  do  not  attain  every  power  not  expressly  relinquished  by 
them,  and  vested  in  the  general  government  of  the  Union. 

Resolved,  That  the  general  government  of  the  United  States 
ought  never  to  impose  direct  taxes,  but  where  the  moneys 
arising  from  the  duties,  imports,  and  excises,  are  insufficient 
for  the  public  exigencies,  nor  then  until  Congress  shall  have 
made  a  requisition  upon  the  States  to  assess,  levy,  and  pay,  their 
respective  proportions  of  such  requisitions ;  and  in  case  any 
State  shall  neglect  or  refuse  to  pay  its  proportion,  pursuant  to 
such  requisition,  then  Congress  may  assess  and  levy  such  state's 
proportion,  together  with  interest  thereon,  at  the  rate  of  six 
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per  centum  per  a,nnum  fi-om  the  time  of  payment  presoriib0cl 
by  such  Requisition., 

Besolved',  That  the  third  sjBction  of  t^ie  sixth  article  ought  to 
be  amended,  by  inserting  the  word  "  other"  between  the  words 
"  no"  and  "  religious." 

Besolved,  That  it  be  a  standing  instructipn  to,  all  such  dele- 
gates as  may  hereafter,  1?e.  elected  to  represent  this  State  in,  the 
general  government,  to  exert  their  utmost  abilities  and  influ- 
ence to  effect  an  alteration  of  the  Constitution,  conformably  to 
the  aforegoing  resolutions.  ■ 

Done  in  Convention,  the  23d  day  of  May  in  the  year  of  our 
Lord  1788,  and  of  the  independence  of  the  United  States 
of.  America  the  twelfth. 

THOMAS  PINCKNEY,  President,    [l.  s.] 
Attest.      John  Sandfoed  Daet,  Secretary,    [l.  s.] 


STATE  OF  NEW  HAMPSHIRK-^JtrNB  21,  1788. 
IiT  Contention  of  the  Delegates  of  the  People  of  the 
State  of  New  Hampshiee,  June  the  21st  1788.' 
The  Convention  having  impartially  discussed  and  fully  con- 
sidered the  ,  Constitution  for  the  United  States  of  America, 
reported  to  Congress  by  the  Convention  or  Delegates  from  the 
United  States  of  America,  and  submitted  to  us  by  a  resolution 
of  the  General  Court  of  said  State,  passed  the  14th  day  of 
December  last  past,  and  acknowledging  with  grateful  hearts 
the  goodness  of  the  Supreme  Ruler  of  the  universe  in  afford- 
ing the  people  of  the  United  States,  in  the  course  of  His  provi- 
dence, an  opportunity,  deliberately  and  peaceably,  without 
fraud  or  surprise,  of  entering  into  an  explicit  and  solemn  com- 
pact with  each  other,  by  assenting  to  and  ratifying  a  new  Con- 
stitution, in  order  to  form  a: more  perfect  Union,  establish  jus- 
tice, insure  domestic  tranquillity,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the^blessings  of  liberty 
to  themselves  and  their  posterity, — Do,  in  the  name  and  behalf 
of  the  people  of  the  State  of  New  Hampshire,  assent  to  and  ratify 
the  said  Constitution  for  the  United  States  of  America.  And  as 
it  is  the  opinion  of  this  Convention,  that  certain  amendments  and 
alterations  in  the  said  Constitution  would  remove  the  fears 
and  quiet  the  apprehensions  of  many  of  the  good  people  of  this 
State,  and  more  effectually  guard  against  an  undue  administra- 
ton  of  the  federal  government,^-The  Convention  do  therefore 
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recommend  that  the  following   alterations  and  provisions  be 
introduced  into  the  said  Constitution : 

I.  That  it  be  explicitly  declared  that  all  powers  not  expressly 
and  particularly  delegated  by  the  aforesaid  Constitution  are 
reserved  to  the  several  states,  to  be  by  them  exercised. 

II.  That  there  shall  bei.  one  representative  to  every  thirty 
thousand  persons,  according  to  the  census  mentioned  in  the 
Constitution,  until  the  whole  number  of  representatives  amount 
to  two  hundred. 

in.  That  Congress  do  not  exercise  the  powers  vested  in  them 
by  the  fourth  section  of  the  first  article  but  in  cases  when  a 
State  shall  neglect  or  refuse  to  make  the  regulations  therein 
mentioned,  or  shall  make  regulations  subversive  of  the  rights 
of  the  people  to  a  free  and  equal  representation  in  Congress  ; 
nor  shall  Congress  in  any  case  make  regulations  contrary  to 
a  free  and  equal  representation. 

IV.  That  Congress  do  not  lay  direct  taxes  but  when  the 
moneys  arising  from  impost,  excise,  and  their  other  resources^  are 
insufficient  for  the  public  exigencies,  nor  then,  until  Congress 
shall  have  first  made  a  requisition  upon  the  States  to  assess, 
levy,  and  pay,  their  respective  proportions  of  such  requisition, 
agreeably  to  the  census  fixed  in  the  said  Constitution,  in  such 
way  and  manner  as  the  legislature  of  the  State  shall  think 
best ;  and  in  such  case,  if  any  State  shall  neglect,  then  Congress 
may  assess  and  levy  such  State's  proportion,  tdgfether  with  the 
interest  thereon,  at  the  rate  of  six  per  ceiit  per  annum,  from! 
the  time  of  payment  prescribed  in  such  requisition. 

V.  That  Congress  shall  erect  no  company  of  merchants  with 
exclusive  advantages  of  commerce. 

VI.  That  no  person  shall  be  tried  for  any  crime  by  which  he 
may  incur  an  infamous  punishment,  or  loss  of  life,  Until  he  first 
be  indicted  by  a  grand  jury,  except  in  such  cases  as  may  arise 
in  the  government  and  regulation  of  the  land  and  naval  forces. 

Vn.  All  common  law  cases  between  citizens  of  different 
States  shall  be  commenced  in  the  common  law  courts  of  the 
respective  States :  and  no  appeal  shall  be  allowed  to  the  federal 
court,  in  such  cases,  unless  the  sum  or  value  of  the  thing  in 
controversy  amount  to  three  thousand  dollars. 

Vln.  In  civil  actions  between  citizens  of  .different  States, 
every  issue  of  fact,  arising  in  actions  at  common  law,;  shall 
be  tried  by  jury,  if  the  parties,  or  either  of  theBi,:request  it.    ^ 
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IX.  Congress  shall  at  no  time  consent  that  any  person  ho! 
ing  an  office  of  trust  or  profit  under  the  United  States,  sh 
accept  any  title  of  nobility,  or  any.  other  title  or  office,  from  ai 
king,  prince  or  foreign  state, 

X.  That  no  standing  army  shall  be  kept  up  in  time  of  pea( 
unless  with  the  consent  of  three-fourths  of  the  members  of  eai 
branch -of  Congress;  nor  shall  soldiers,  in  time  of  peace,  1 
quartered  upon  private  houses,  without  the  consent  of  tl 
owners. 

XL  Congress  shall  make  no  laws  touching  religion,  or 
infringe  the  rights  of-  conscience. 

XII.  Congress  shall  never  disarm  any  citizen,  unless  such  ; 
are  or  have  been  in  actual  rebellion. 

And  the  Convention  do,  in  the  name  and  in  behalf  of  the  pe 
pie  of  this' State,  enjoin  it  upon  their  representatives  in  Congres 
at  all  times  until  the  alterations  and  provisions  aforesaid  hai 
been  considered  agreeably  to  the  fifth  article  of  the  said  Co 
stitution,  to  exert  all  their  influence,  and  use  all  reasonab 
and  legal  methods,  to  obtain  a  ratification  of  the  said  alter 
•  tions  and  provisions,  in  such  manner  as  is  provided  in  tl 
article. 

And  that  the  United  States  in  Congress  assembled  may  ha^ 
due  notice  of  the  assent  and  ratification  of  the  said  Constitutic 
by  this  Convention,  it  is  Hesolved,  That  the  assent  and  ratific 
tion  aforesaid  be  engrossed  on  parchment,  together  with  tl 
recommendation  and  injunction  aforesaid,  and  with  this  res 
lution  ;  and  that  John  Sullivan,  Esq.,  president  of  the  Conve 
tion,  and  John  Langdon,  Esq.,  president  of  the  State,  transn 
the  same,  countersigned  by  the  secretary  of  Conventio 
and  the  secretary  of  State,  under  their  hands  and  seals,  to  t 
United  States  in  Congress  assembled. 

JOHN"  SULLIVAN,  Fres.  of  the  Conv.    [l.  s.] 
JOHN"  LANGDON",  Fres.  of  the  State,    [l.  s.] 

Bv  order     i'.*'^*'^*''  Caxb',  Secretary  of  Convention. 
y  ■     (  Joseph  Pjbaeson,  Secretary  of  State. 


VIRGINIA.— to  wit.— June  26,  1788. 

We,  the  delegates  of  the  people  of  Virginia,  duly  elected 

pursuance  of  a  recommendation  from  the  General  Assemb' 

and  now  met  in  Convention,  having  fully  and  freely  investigat 

and  discussed  the  proceedings  of  the  Federal  Convention,  a 
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being  prepared  as  well  as  the  most  mature  deliberation  hatb 
enabled  us,  to  decide  thereon, — Do,  in  the  name  and  in  behalf 
of  the  people  of  Virginia,  declare  and  make  known,  that  the 
powers  granted  under  the  Constitution,  being  derived  from  the 
people  of  the  United  States,  may  be  resumed  by  them,  when- 
soever the  same  shall  be  .perverted  to  their  injury  or  oppres- 
sion, and  that  every  power  not  granted  thereby  remains  with 
them,  and  at  their  will ;  that,  therefore,  no  right,'  of  any 
denomination,  can  be  canceled,  abridged,  restrained,  or  mod- 
ified, by  the  Congress,  by  the  Senate  or  House  of  Representa- 
tives, acting  in  any  capacity,  by  the  President,  or  any  depart- 
ment or  officer  of  the  United  States,  except  in  those  instances 
in  which  power  is  given  by  the  Constitution  for  those  purposes ; 
and  that,  among  other  essential  rights,  the  liberty  of  conscience, 
and  of  the  press,  cannot  be  canceled,  abridged,  restrained,  or 
modified,  by  any  authority  of  the  United  States.  With  these 
impressions,  with  a  solemn  appeal  to  the  Searcher  of  all  hearts 
for  the  purity  of  bur  intentions,  and  under  the  conviction  that 
whatsoever  imperfections  may  exist  in  the  Constitution  ought 
rather  to  be  examined  in  the  mode  prescribed  therein,  than  to 
bring  the  Union  into  danger  by  a  delay  with  a  hope  of  obtain- 
ing amendments  previous  to  the  ratifications, — We,  the  said 
delegates,  in  the  name  and  in  behalf  of  the  people  of  Virginia, 
do,  by  these  presents,  assent  to  and  ratify  the  Constitution 
recommended,  on  the  iTth  day  of  September,  1181,  by  the 
Federal  Convention,  for  the  government  of  the  United  States,^ 
.  hereby  announcing  to  all  those  whom  it  may  concern,  that  the 
said  Constitution  is  binding  upon  the  said  people,  according  to 
an  authentic  copy  hereto  annexed,  in  the  words  following. 
[See  GQnstitution.'l 

Done  in  Convention,  this  26th  day  of  June,  11^88. 

By  order  of  the  Convention. 

EDM.  PENDLETON,  President,     [l.  s.] 

[See  Debates   in   Cokvention,  where  the  Declaration  or 
Bill  of  Rights,  and  Amendments,  are  printed  at  large.] 

United  States  In  Congebs^s  Assembled. 

Wednesday,  July  2,  1788. 
The  State  of  New  Hampshire  having  ratified  this  Constitu- 
tion, transmitted  to  them  by  the  act  of  the  28th  of  September 
last,  and  transmitted  to  Congress  their  ratification,  and  tie 
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same  lieing  read,  the  president  reminded  Congress  that  thi 
■was  the  ninth  ratification  transmitted  and  laid  before  them 
•whereupon, —  -         . 

On  motion  of  Mr,  Clarke,  seconded  by  Mr.  Edwards,— 
;  Ordered,  That  the  ratifications  of  the  Constitution  of  th( 
TJiiited  States^  transmitted  to  Congress,  be  referred  to  a  com 
mittee  to  examine  the  same  and  report  an  act  to  Congress  fo: 
putting  the  said  constitution  into  operation,  in  pursuance  of  th( 
resolutions  of  the  late  Federal  Convention. 

On  the  question  to  agree  to  this   order,  the  yeas  and  nayi 
being  required  by  Mr.  Yates :    . 

New  Hampshire,.. . Mr.  G-ilman, Ay.  )  ^ 

Mr.  Wigate,. Ay.  \    ^' 

Massachusetts, Mr.  Dane, Ay.  j    . 

Mr.  Otis, .Ay.^-^y- 

Bhode  Island, Mr.  Arnold, ,  )  j^^,g_ 

Mr.  Hazard, J 

ConnecUcut, Mr.  Huntingtpir, . .  .Ay.  5  ^ 

:  .   '  Mr.  Edwards,. ....  ^Ay.  J     "' 

^^^  ^o^h ^r.  I/Hommedieu,  .Ay.  )  ^^.^^^ 

Mr.  Yatess, No.  )    . 

New  jersey Mr.  Clarke, .Ay.  ) 

Mr.  Elmer, Ay.>Ay. 

Mr.  Dayton,. . . . . .  ..4.^.  ) 

Pennsylvania, Mr.  Bingham, Ay.  )   . 

Mr.  Read,.;.. Ay,\-^y- 

Maryland, Mr.  Con  tee, Ay. 

Virginia. , Mr.  Griffin, Ay.  1 

Mr.  Carrington,.  . . .  Ay.  >  Ay. 

Mr.  Brown, .......  Ay.  ) 

Sovih  Carolina, ...... .Mr.  Huger,, Ay.  "i 

Mr.  Parker, Ay.  >  Ay. 

Mr.  Tucker, Ay.) 

Georgia,. Mr.  Few,   -^y-  I  Av 

Mr.  Baldwin Ay.  (     ** 

So  it  passed  in  the  affirmative. 


STATE  OF  NEW  YORK.— July  26,  1788. 

We,  the  delegates  of  the  people  of  the  state  of  New  Yorl 
duly  elected  and  met  in  Convention,  having  maturely  considerei 
the  Constitution  for  the  United  States  of  America,  agreed  t 
on  the  17th  day  of  September,  in. the  year  1787,  by  the  Conver 
tion  then  assembled  at  Philadelphia,  in.  the  commonwealth  o: 
Pennsylvania  (a  copy  whereof  precedes  these  presents),  an( 
having  also  seriously  and  deliberately  considered  the  presen 
situation  of  thp-ITnited  States, — ^Do  declare  and  make  known,- 

That  all  power  is  originally  vested  in,  and  consequent! 
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derived  from,  the  people,  and  that  government  is  instituted  by 
them  for  their  common  interest,  protection,  and  security. 

That  the  enjoyment  of  life,,  liberty,  and  the  pursuit  of  happi- 
ness, are  essential  rights,  which  every  government  ought  to 
respect  and  preserve. 

That  the  powers  6f  government  niay  be  reassumed  by  the 
people  whensoever  it  shall  become  necessary  to  their  happiness ; 
that  every  power,  jurisdiction,  and  right,  which  is  not  by  the 
said  Constitution  clearly  delegated  to  the  Congress  of  the 
United  States,  or  the  departments  of  the  government  thereof, 
remains  to  the  people  of  the  several  states,  or  to  their  respective 
state  governments,  to  whom  they  may  have  granted  the  same ; 
and  that  those  clauses  in  the  said  Constitution,  which  declare 
that  Congress  shall  not  have  or  exercise  certain  powers,  do  not 
imply  that  Congress  is  entitled  to  any  powers  not  given  by  the 
said  Constitution ;  but  such  clauses  are  to  be  construed  either 
as  exceptions  to  certain  specified  powers,  or  as  inserted  merely 
for  greater  caution. 

That  the  people  have  an  equal,  natural,  and  unalienable  right 
freely  and  peaceably  to  exercise  their  religion,  according  to  the 
dictates  of  conscience ;  and  that  no  religious  sect  or  society 
ought  to  be  favored  or  established  by  law  in  preference  to 
others. 

That  the  people  have  a  right  to  keep  and  bear  arms ;  that  a 
well-regulated  militia,  including  the  body  of  the  people  capable 
of  bearing  arms,  is  the  proper,  natural,  and  safe  defense  of  a 
free  state. 

That  the  militia  should  not  be  subject  to  martial  law,  except 
in  time  of  war,  rebellion,  or  insurrection. 

That  standing  armies,  in  time  of  peace,  are  dangerous  to 
liberty,  and  ought  not  to  be  kept  up,  except  in  cases  of  neces- 
sity ;  and  that  at  all  times  the  military  should  be  under  strict 
subordination  to  the  civil  power. 

That,  in  time  of  peace,  no  soldier  ought  to  be  quartered  in 
any  house  without  the  consent  of  the  owner,  and  in  time  of 
war  only  by  the  civil  magistrate,  in  such  manner  as  the  laws 
may  ydirect. 

That  no  person  ought  to  be  taken,  imprisoned,  or  disseized  of 
his  freehold,  or  be  exiled,  or  deprived  of  his  privileges,  fran- 
chises, life,  liberty,  or  property,  but  by  due  process  of  law. 

That  no  person  ought  to  be  put  twice  in  jeopardy  of  life  or 
62 
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limb,  for  one  and  the  same  offense;   nor,  imless  in  case  of 
impeachment,  be  punished  more  than  once  for  the  same  offense. 

That  every  person  restrained  of  his  liberty  is  entitled  to  an 
inquiry  into  the  lawfulness  of  such  restraint,  and  to  a  removal 
thereof  if  unlawful ;  and  that  such  inquiry  or  removal  ought  not 
to  be  denied  or  delayed,  except  when,  on  account  of  public 
danger,  the  Congress  shall  suspend  the  privilege  of  the  writ  of 
habeas  corpus. 

That  excessive  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed,  nor  cruel  or  unusual  punishments  inflicted. 

That  (except  in  the  government  of  the  land  and  naval  forces, 
and  of  the  militia  when  in  actual  service,  and  in  cases  of 
impeachment)  a  presentment  or  indictment  by  a  grand  jury 
ought  to  be  observed  as  a  necessary  preliminary  to  the  trial  of 
all  crimes  cognizable  by  the  judiciary  of  the  United  States ; 
and  such  trial  should  be  speedy,  public,  and  by  an  impartial 
jury  of  the  county  where  the  crime  was  committed ;  and  that 
no  person  can  be  fonnd  guilty  without  the  unanimous  consent 
of  such  jury.  But  in  cases  of  crimes  not  committed  within 
any  county  of  any  of  the  United  States,  and  in  cases  of  crimes 
committed  within  any  county  in  which  a  general  insurrection 
may  prevail,  or ,  which  may  be  in  the  possession  of  a  foreign 
enemy,  the  inquiry  and  trial  may  be  in  such  county  as  the 
Congress  shall  by  law  direct ;  which  county,  in  the  two  case? 
last  mentioned,  should  be  as  near  as  conveniently  may  be  to  thai 
county  in  which  the  crime  may  have  been  committed ; — and 
that,  in  all  criminal  prosecutions,  the  accused  ought  to  be 
infoi-med  of  the  cause  and  nature  of  his  accusation,  to  be  con- 
fronted with  his  accusers  and  the  witnesses  against  him,  to  have 
the ,  means  of  producing  his  witnesses,  and  the  assistance  of 
counsel  for  his  defense ;  and  should  not  be  compelled  to  give 
evidence  against  himself. 

That  the  trial  by  jury,  in  the  extent  that  it  obtains  by  the 
common  law  of  England,  is  one  of  the  greatest  securities  to  the 
rights  of  a  free  people,  and  ought  to  remain  inviolate. 

That  every  freeman  has  a  right  to  be  secure  from  all  unrea 
sonable  searches  and  seizures  of  his  person,  his  papers,  or  hit 
property ;  and  therefore,  that  all  warrants  to  search  suspectec 
places,  or  seize  any  freeman,  his  papers,  or  property,  withoul 
information,  upon  oath  or  affirmation,  of  sufiicient  c^use,  ar( 
grievous  and  oppressive ;  and  that  all  general  warrants  (or  sucl 
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in  which  the  place  or  person  suspected  are  not  particularly 
designated)  are  dangerous,  and  ought  not  to  be  granted. 

That  the  people  have  a  right  peaceaUy  to  assemble  together 
to  consult  for  their  common  good,  or  to  instruct  their  represen- 
tatives, and  that  every  person  has  a  right  to  petition  or  apply 
to  the  legislature  for  redress  of  grievances. 

That  the  freedom  of  the  press  ought  not  to  be  violated  or 
restrained. 

That  there  should  be,  once  in  four  years,  an  election  of  the 
President  and  Vice-President,  so  that  no  officer,  who  may  be 
appointed  by  the  Congress  to  act  as  President,  in  case  of  the 
'removal,  death,  resignation,  or  inability,  of  the  President  and 
Vice-President,  can  in  any  case  continue  to  act  beyond  the  ter- 
mination of  the  period  for  which  the  last  President  and  Vice- 
President  were  elected. 

That  nothing  contained  in  the  said  Constitution  is  to  be  con- 
strued to  prevent  the  legislature  of  any  state  from  passing  laws 
at*its  discretion,  from  time  to  time,  to  divide  such  state  into 
convenient  districts,  and  to  apportion  its  representatives  to  and 
amongst  such  districts. 

That  the  prohibition  contained  in  the  said  Constitution, 
against  ex  post  facto  laws,  extends  only  to  laws  concerning 
crimes. 

That  all  appeals  in  causes  determinable  according  to  the 
coui'se  of  common  law,  ought  to  be  by  writ  of  error,  and  not 
otherwise. 

That  the  judicial  power  of  the  United  States,  in  cases  in 
which  a  State  may  be  a  party,  does  not  extend  to  criminal  pros- 
ecutions, or  to  authorize  any  suit  by  any  person  against  a 
State. 

That  the  judicial  power  of  the  United  States,  as  to  contro- 
versies between  citizens  of  the  same  State,  claiming  lands  under 
grants  from  different  States,  is  not  to  be  construed  to  extend  to 
any  other  controversies  between  them,  except  those  which 
relate,  to  such  lands,  so  claimed,  under  grants  of  different  States. 

That  the  jurisdiction  of  the  Supreme  Court  of  the  United 
States,  or  of  any  other  court  to  be  instituted  by  the  Congress,  is 
not  in  any  case  to  be  increased,  enlarged,  or  extended,  by  any 
faction,  collusion,  or  mere  suggestion;  and  that  no  treaty  is  to  be. 
construed  so  to  operate  as  to  alter  the  constitution  of  any  State. 

Under  these  impressions,  and  declaring  that  the  rights  afore- 
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said  cannot  be^  abridged  or  violated  and  that  the  explanations 
aforesaid  are  consistent  with  thessaid  Constitution,  and  in  confi- 
dence that  the  amendments  which  shall  have  been  proposed  to 
the  said  Cbnstitation  will  receive  an  early  and  mature  considera- 
tion,-^We,  the  said  delegates,  in  the.  name  and  in  the  behalf  of 
the  people  of  the  State  of  ISTew  York,  do,  by  these  presents, 
assent  to  and  ratify  the  said  Constitution.  In  full  confidence, 
nevertheless,  that,  until  a  convention  shall  be  called  and  con- 
vened for  proposing  amendments  to  the  said  Constitution,  the 
militia  of  this  State  will  not  be  continued  in  service  out  of  this 
State,  for  a  longer  terni  than  six  weeks,  without  the  consent  of 
the  legislature  thereof;  that  the  Congress  will  not  make'  or  alter 
any  regulation  in  this  State,  respecting  the  times,  places  and 
manner,  of  holding  elections  for  senators  or  representatives, 
unless  the  legislature  of  this  State  shall  neglect  or  refuse  to 
make  laws  or  regulations  for  the  purpose,  or  from  any  circum- 
stance be  incapable  of  making  the  same;  and  that,  ix\  those 
cases,  such  power  will  only  be  exercised  until  the  legislature  of 
this  State  shall  make  provision  in  the  premises ;  that  no  excise 
will  be  imposed  on  any  article  of  the  growth,  production,  or 
manufacture  of  the  United  States,  or  any  of  them,  within  this 
State,  ardent  spirits  excepted;  and  the  Congress  will  not  lay 
direct  taxes  within  this  State,  but  when  the  moneys  arising 
from  the  impost  and  excise  shall  be  insufiScient  for  Ithe  public 
exigencies,  nor  then,  until  Congress  shall  first  have  made  a 
requisition  upon  this  State  to  assess,  levy,  and  pay  the  amount 
of  such  requisitioii,  made  agreeably  to  the  ceiisus  fixed  in  the 
said  Constitution,  in  such  way  and  manner  as  the  legislature  of 
this  State  shall  judge  best;  but  that  in  such  case,  if  the  State 
shall  neglect  or  refuse  to  pay  its  proportion,  pursuant  to  such 
requisition,  then  the  Congress  may  assess  and  levy  this  State's 
proportion,  together  with  interest,  at  the  rate  of  six  per  centum 
per  annum,  from  the  time  at  which  the  same  was  required  to  be 
paid. 

Done  in  Convention,  at  Poughkeepsie,  in  the  county  of 
Dutchess,  in  the  State  of  New  York,  the  26th  day  of  July, 
in  the  year  of  our  Lord  1788i 

By  order  of  the  Convention. 

•  GEO.  CLINTON,  President. 

Attested:  John  M'Kessoit,  )  0.^^.,™,-.. 
A.  B.  Bahkbe,     I  'Secretanes. 
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And  the  Convention  do,  in  the  name  and  behalf  of  the  people 
of  the  State  of  New  York,  enjoin  it  upon  their  representatives  in 
Congress  to  exert  all  their  influence,  and  use  all  reasonable 
means,  to  obtain  a  ratification  of  the  following  amendments  to 
the  said  Constitution,  in  the  manner  prescribed  therein ;  and  in 
all  laws  to  be  passed  by  the  Congress,  in  the  mean  time,  to  con- 
form to' the  spirit  of  the  said,amendme|its,  as  far  as  the  Consti- 
tution will  admit., , 

That  there  shall  be  one  representative  for  every  thirty  thou- 
sand inhabitants,  according  to  the  enumeration  or  census  men- 
tioned in  the  Constitution,,  until  the  whole  number  of  represen- 
tatives amounts  to  two  hundred,  after  which  that  number  shall 
be  continued  or  increased,  but  not  diminished,  as  the  Congress 
shall  direct,  and  according  to  such  ratio  as  the  Congress  shall 
fi^,  in  conformity  to  the  rule  prescribed  for  the  apportionment 
of  representatives  and  direct  taxes. 

That  the  Congress  do  not  impose  any  excise  on  any  article 
(ardent  spirits  excepted)  of  the  growth,  production,  or  manu- 
facture, of  the  United  States,  or  any  of  them. 

That  Congress  do  not  lay  direct  taxes  but  when  the  moneys 
arising  from  the  impost  and  excise  shall  be  insufficient  for  the 
public  exigencies,  nor  then,  until  Congress  shall  first  have  made 
a  requisition  upon  the  States  to  assess,  levy,  and  pay,  their 
respective  proportions  of  such  requisition,  agreeably  to  the 
census  fixed  in  the  said  Constitution,  in  such  way  and  manner 
as  the  legislatures  of  the  respective  States  shall  judge  best ;  and 
in  such  case,  if  any  State  shall  neglect  or  refuse  to  pay  its  pro- 
portion, pursuant  to  such  requisition,  then  Congress  may  assess 
and  levy  such  State's  proportion,  together  with  interest  at  the 
rate  of  six  pef  centum  per  annum,  froni  the  time  of  payment 
prescribed  in  such  requisition. 

That  the  Congress  shall  not  make  or  alter  any  regulation,  in 
any  State,  respecting  the  times,  places,  and  manner,  of  holding 
elections  for  senators  and  representatives,  unless  the  legislature 
of  such  State  shall  neglect  or  refuse  to  make  laws  and  regula- 
tions for  the  purpose,  or  from  any  circumstance  be  incapable  of 
making  the  same,  and  then  only  until  the  legislature  of  such 
State  shall  make  provision  in  the  premises ;  provided,  that  Con- 
gress may  prescribe  the  time  for  the  election  of  representatives. 

That  no  person,  except  natural-born  citizens,  or  such  as  were 
citizens  on  or  before  the  4th  day  of  July,  1776,  or  such  as  held 
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commissions  under  the  United  States  during  the  war,  and  have 
at  any  time  since  the  4th  day  of  July,  1776,  become  citizens  of 
one  or  other  of  the  United  States,  and  who  shall  he  freeholders, 
shall  be  eligible  to  the  places  of  President,  Vice-President,  or 
membei's  of  either  house  of  the  Congress'  of  the  United  States. 

That  the  Congress  do  not  grant  monopolies,  or  erect  any 
company  with  exclusive  advantages  of  commerce. 

That  no  standing  army  or  regular  troops  shall  be  raised,  or 
kept  up,  in  time  of  peace,  without  the  consent  of  two  thirds  of 
the  senators  and  representatives  present  in  each  house. 

That  no  money  be  borrowed  on  the  credit  of  the  United 
States  without  the  assent  of  two  thirds  of  the  senators  and 
representatives  present  in  each  house. 

That  the  Congress  shall  not  declare  war  without  the  concur- 
rence of  two-thirds  of  the  senators  and  representatives  present 
in  each  house. 

That  the  privilege  of  the  habeas  corpus  shall  not,  by  any  law, 
be  suspended  for  a  longer  term  than  six  months,  or  until  twenty 
days  after  the  meeting  of  the  Congress  next  following  the  pass- 
ing the  act  for  such  suspension. 

That  the  right  of  Congress  to  exercise  exclusive  legislation 
over  such  district,  not  exceeding  ten  miles  square,  as  may,  by 
cession  of  a  particular  State,  and  the  acceptance  of  Congress, 
become  the  seat  of  government  of  the  United  States,  shall  not 
be  so  exercised  as  to  exempt  the  inhabitants  of  such  district 
from  paying  the  like  taxes,  imposts,  duties,  and  excises,  as  shall 
be  imposed  on  the  other  inhabitants  of  the  State  in  which,  such 
district  may  be ;  and  that  no  person  shall  be  privileged  within 
the  said  district  from  arrest  for  crimes  committed,  or  debts  con-, 
tracted,  out  of  the  said  district. 

That  the  right  of  exclusive  legislation,  with  respect  to  such 
places  as  may  be  purchased  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings,  shall  not 
authorize  the  Congress  to  make  any  law  to  prevent  the  laws  of 
the  States,  respectively,  in  which  they  may  be,  from  extending 
to  such  places  in  all  civil  and  criminal  matters,  except  as  to 
such  persons  as  shall  be  in  the  service  of  the  United  States ;  nor 
to  them  with  respect  to  crimes  committed  without  such  places. 

That  the  compensation  for  the  senators  and  representatives 
be  ascertained  by  standing  laws  ;  and  that  no  alteration  of  the 
existing  rate  of  compensation  shall  operate  for  the  benefit  of  the 
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representatives  until  after  a  subsequent  election  shall  have 
been  had. 

That  the  Journals  of  the  Congress  shall  be  published  at  least 
once  a  year,  with  the  exception  of  such  parts,  relating  to  treaties 
or  military  operations,  as,  in  the  judgment  of  either  house,  shall 
require  secrecy ;  and  that  both  houses  of  Congress  shall  always 
keep  their  doors  open  during  their  sessions,  unless  the  business 
may,  in  their  opinion,  require  secrecy.  That  the  yeas  and  nays 
shall  be  entered  on  the  Journals  whenever  two  members  in 
either  house  may  require  it. 

That  no  capitation  tax  shall  ever  be  laid  by  Congress. 

That  no  person  be  eligible  as  a  senator  for  more  than  six 
years  in  any  term  of  twelve  years ;  and  that  the  legislatures  of 
the  respective  States  may  recall  their  senators,  or  either  of  them, 
and  elect  others  in  their  stead,  to  serve  the  remainder  of  the 
time  for  which  the  senators  so  recalled  were  appointed.     ■ 

That  no  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  office  under  the 
authority  of  the  United  States. 

That  the  authority  given  to  the  executives  of  the  States  to 
fill  up  the  vacancies  of  senators  be  abolished,  and  that  such 
vacancies  be  filled  by  the  respective  legislatures. 

That  the  power  of  Congress  to  pass  uniform  laws  concerning 
bankruptcy  shall  only  extend  to  merchants  and  other  traders ; 
and  the  States,  respectively,  may  pass  laws  for  the  relief  of 
other  insolvent  debtors. 

That  no  person  shall  be  eligible  to  the  office  of  President  of 
the  United  States  a  third  time. 

That  the  executive  shall  not  grant  pardons  for  .treason,  unless 
with  the  consent  of  the  Congress ;  but  may,  at  his  discretion, 
grant  reprieves  to  persons  convicted  of  treason,  until  their  cases 
can  be  laid  before  Congress. 

That  the  President,  or  person  exercising  his  powers  for  the 
time  being,  shall  not  command  an  army  in  the  field  in  person, 
without  the  previous  desire  of  the  Congress. 

That  all  letters  patent,  commissions,  pardons,  writs,  and  pro- 
cesses of  the  United  States,  shall  run  in  the  name  of  the  people 
of  the  United  States,  and  be  tested  in  the  name  of  the  President 
of  the  United  States,  or  the  person  exercising  his  powers  for 
the  time  being,  or  the  first  judge  of  the  court  out  of  which  the 
same  shall  issue,  as  the  case  may  be. 
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That  the  Congress  shall  not  constitute,  ordain,  or  establish,,  an; 
tribunals  of  inferior  courts,  with  any  other  than  appellate  juris 
diction,  except  such  as  may  be  necessary  for  the  trial  of  cases  o: 
admiralty  and  maritime  jurisdiction,  and  for  the  trial  of  piracie 
and  felonies  committed  on  the  high  seas ;  and  in  all  other  case 
to  which  the  judicial  power  of  the  United  States,  extends,  an( 
in  which  the  Supreme  Court  of  the  United  Sti3,tes  has  not  orig 
inal  jurisdiction,  the  causes  shall  be  heard,  tried,  and  deter 
mined,  in  some  one  of  the  State  Courts,  with  the  right  of  appea 
to  the  Supreme  Court  of  the  United  States,  or  other  proper  tribu 
nal,  to  be  established  for  that  purpose  by  the  Congress,  witl 
such  exceptions,  and  under  such  regulations,  as  the  Congresf 
shall  make. 

That  the  court  for  the  trial  of  impeachments  shall  consist  of  th( 
Senate,  the  Judges  of  the  Supreme  Court  of  the  United.  States 
and  the  first  or  senior  judge,  for  the  time  being,  of  the  highes 
court  of  general  and  ordinary  cpmmon-law  jurisdiction  m  eacl 
State;  that  the  Congress  shall, "by  standing  laws,  designate .th< 
courts  in  the  respective  States  answering  this  description,  and,  ir 
States  having  no  courts  exactly  answering  this  description 
shall  designate  some  other  court,  preferring  such,  if  any  ther< 
be,  whose  judge  or  judges  may  hold  their  places  during  goo6 
behavior ;  provided,  that  no  more  than  one  judge,  other  thai 
Judges  of  the  Supreme  Court  of  the  United  States,  shall  come 
from  one  State. 

That  the  Congress  be  authorized  to  pass  laws  for  compensa 
ting  the  judges  for  such  services,  and  for  compelling  their  attend 
ance ;  and  that  a  majority,  at  least  of  the  said  judges  shall  b< 
requisite  to  constitute  the  said  court.  That  no  person  impeachec 
shall  sit  as  a  member  thereof  5  that  each  member  shall,  previous 
to  the  entering  upon  any  trial,  take  an  oath  or  affirmation  hon 
estly  and  impartially  to  hear  and  determine  the  cause ;  and  thai 
a  majority  of  the  members  present  shall  be  necessary  to  a  con 
viction. 

That  persons  aggrieved  by  any  judgment,  sentence  or  decree 
of  the  Supreme  Court  of  the  United  States,  in  any  cause  ir 
which  that  court  has  original  jurisdiction,  with  such  excep 
tions,  and  under  such  regulations,  as  the  Congress  shall  make 
concerning  the  same,  shall,  upon  application,  have  a  commis 
sion,  to  be  issued  by  the  President  of  the  United  States  to  sucl 
men  learned  in  the  law  as  he  shall  nominate,  and  by  and  witl 
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the  advice  and  consent  of  the  Senate  appoint  not  less  than 
seven,  authorizing  such  commissioners,  or  any  seven  or  more 
of  them,  to  correct  the  errors  in  such  judgment,  or  to  review 
such  sentence  and  decree,  as  the  case  may  be,  and  to  do  justice 
to  the  parties  in  the  premises. 

That  no  judge  of  the  Supreme  Court  of  the  United  States 
shall  hold  any  other  office  under  the  United  States,  or  any  of 
them. 

That  the  judicial  power  of  the  United  States  shall  extend  to 
no  controversies  respecting  land,  unless  it  relate  to  claims  of 
territory  or  jurisdiction  between  states,  and  individuals  under 
the  grants  of  different  States. 

That  the  militia  of  any„  state  shall  not  be  compelled  to  serve 
without  the  limits  of  the  State,  for  a  longer  term  than  six  weeks, 
without  the  consent  of  the  legislature  thereof. 

That  the  words  vMhout  the  consent  of  the  Congress,  in  the 
seventh  clause  of  the  ninth  section  of  the  first  article  of  the 
Constitution,  be  expunged. 

That  the  senators  and  representatives,  and  all  executive  and 
judicial  officers  of  the  United  States,  shall  be  bound  by  oath  or 
affirmation  not  to  infringe  or  violate  the  constitution  or  rights 
of  the  respective  States. 

That  the  legislatures  of  the  respective  States  may  make  pro- 
vision, by  law,  that  the  electors  of  the  election  districts,  to  be 
by  them  appointed,  shall  cho9Ee  a  citizen  of  the  United  States, 
who  shall  have  been  an  inhabitant  of  such  district  for  the  term 
of  one  year  immediately  preceding  the  time  of  his  election,  for 
one  of  the  repi'esentatives  of  such  State. 

Done  in  Convention,  at  Poughkeepsie,  in  the  county  of  Dutch- 
ess, in  the  State  of  New  York,  the  26th  day  of  July,  in 
the  year  of  our  Lord  lYSS. 

By  order  of  the  Convention. 


Attested :    ^^  g    Bankee,  [ 


GEO.  CLINTON,  President. 


STATE  OF  NORTH  CAROLINA.— August  1, 1'788. 
In  CoNVENTioiir,  August  1,  1V88. 
Hesolved,  that  a  declaration  of  rights,  asserting  and  securing 
from  enfcroachments  the  great  principles  of  civil  and   religious 
liberty,  and  the  unalienable  rights  of  the  people,  together  with 
63 
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amendments  to  the  most  ambiguous  and  exceptionatle  parts  of 
the  said  Constitution  of  government,  ought  to  he  laid  before 
Congress,  and  the  convention  of  the  States  that  shall  or  may  be 
called  for  the  purpose  of  amending  the  said  Constitution,  for 
their  said  consideration,  previous  to  the  ratification  of  the  Con- 
stitution aforesaid  on  the  part  of  the  State  of  North  Carolina. 

SAM.  JOHNSON. 
By  order.    J.  Hunt,  Secretary. 

On  the  14th  of  July,  1788,  the  committee  reported  an  act  for 
putting  the  constitution  into  operation,  which  was  debated  until 
the  13th  of  September  of  the  same  year,  when  the  following 
resolution  was  adopted : 

"  Whereas  the  Convention  assembled  in  Philadelphia,  pur- 
suant to  the  resolution  of  Congress  of  the  21st  of  February, 
1787,  did,  on  the  l7tK  of  September,  in  the  same  year,  report  to 
the  United  States  in  Congress  assembled  a  Constitution  for  the 
people  of  the  United  States  ;  whereupon  Congress,  on  the  28th 
of  the  same  September,  did  resolve,  unanimously,  '  That  the 
said  report,  with  the  resolutions  and  letter  accompanying 
the  same,  be  transmitted  to  the  several  legislatures,  in  order  to 
be  submitted  to  a  convention  of  delegates,  chosen  in  each  state 
by  the  people  thereof,  in  conformity  to  the  resolves  of  the  Con- 
vention made  and  provided  in  that  case ;'  and  whereas  the 
Constttution  so  reported  by  the  Convention,  and  by  Congress 
transmitted  to  the  several  legislatures,  has  been  ratified  in"  the 
manner  therein  declared  to  be  sufficient  for  the  establishment 
of  the  same,  and  such  ratifications,  duly  anthenticated,  have 
been  received  by  Congress,  and  are  filed  in  the  office  of  the 
secretary ;  therefore,  — 

"  Resolved,  That  the  first  Wednesday  in  January  next  be 
the  day  for  appointing  electors  in  the  several  states  which, 
before  the  said  day,  shall  have  ratified  the  said  Constitution ; 
that  the  first  Wednesday  in  February  next  be  the  day  for  the 
electors  to  assemble  in  their  respective  states,  and  vote  for  a 
President ;  and  that  the  first  Wednesday  in  March  next  be  the 
time,  and  the  present  seat  of  Congress  the  place,  for  com- 
mencing proceedings  under  the  said,  Constitution." 

The  elections  of  the  several  states  were  held  conformably  to 
the  above  resolution.  On  Wednesday  the  4th  of  March,  1789, 
proceedings  commenced  under  the  Constitution;  and  on  the 
30th  of  April,  of  the  same  year,  Gboege  Washington",  elected 
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by  the  unanimous  suffrage  of  the  electors,  was  inaugurated  as 
President  of  the  United  States. 


On  theHth  of  January-j  1'790,  the  following  ratification  of 
the  Constitution,  by  the  state  of  North  Carolina,  was  commu- 
nicated by  President  Washington  to  both  houses  of  Congress : 

STATE  OF  NORTH  CAROLINA.— Novismbek  21,  1789. 

In  Contentiok. 
Whereas  the  General  Convention  which  met  in  Philadelphia, 
in  pursuance  of  a  recommendation  of  Congress,  did  recommend 
to  the  citizens  of  the  United  States  a  Constitution  .or  form  of  ■ 
government  in  the  following  words,  namely,  — 

"  We,  the  people,"  &c.  [Here  follows,  the  Constitution  of 
the  United  States,  verbatim.^ 

JResolved,  That  this  Convention,  in  behalf  of  the  freemen, 
citizens  and  inhabitants .  of  the  state  of  North  Carolina,  do 
adopt  and  ratify  the  said  Constitution  and  form  of  govern- 
ment. 
Done  in  Convention  this  21st  day  of  November,  one  thou- 
sand seven  hundred  and  eighty-nine. 

(Signed)  SAMUEL  JOHNSON, 

President  of  the  Convention. 


RHODE  ISLAND.— May  29,  1^90. 

[The  Constitution  of  the  United  States  of  America  precedes  the 
following  ratification.] 

Ratification  of  the  Constitution  hy  the  Convention  of  thx  State 
of  Hhode  Island  and  Providence  Plantations. 
We,  the  delegates  of  the  people  of  the  state  of  Rhode  Island 
and  Providence  Plantations,  duly  elected  and  met  in  Conven- 
tion, having  maturely  considered  the.  Constitution  for  the 
United  States  of  America,  agreed  to  on  the  seventeenth  day  of 
September,  in  the  year  one  thousand  seven  hundred  and  eighty- 
seven,  by  the  Convention  then  assembled  at  Philadelphia,  in 
the  commonwealth  of  Pennsylvania  (a  copy  whereof  precedes 
these  presents),  and  having  also  seriously  and  deliberately  con- 
sidered the  present  situation  of  this  state,  do  declare  and  make 
known,  — 
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I.  That  there  are  certain  natural  rights  of  which  men,  when 
they  form  a  social  comijact,  cannot  deprive  or  divest  their  pos- 
terity,  —  among  which  are  the  enjoyment  of  life  and  liberty, 
with  the  means  of  acquiring,  possessing,  and  protecting  prop- 
erty, and  pursuing  and  obtaining  happiness  and  safety. 

II.  That  all  power  is  naturally  vested  in,  and  consequently 
derived  from,  the  people  ;  that  magistrates,  therefore,  are  their 
trustees  and  agents,  and  at  all  times  amenable  to  them. 

III.  That  the  powers  of  government  may  be  reassumed  by 
the  people  whensoever  it  shall  become  necessary  to  their  happi- 
ness. That  the  rights  of  the  states  respectively  to  nominate 
and  appoint  all  state  officers,  and  every  other  power,  jurisdic- 
tion, and  right,  which  is  not  by  the  said  Constitution  clearly 
delegated  to  the  Congress  of  the  United  States,  or  to  the 
departments  of  government  thereof,  remain  to  the  people  of 
the  several  states,  or  their  respective  state  governments,  to 
whom  they  may  ha\;e  granted  the  same  ;  and  that  those  clauses 
in  the  Constitution  which  declare  that  Congress  shall  not  have 
or  exercise  certain  powers,  do  not  imply  that  Congress  is 
entitled  to  any  powers  not  given  by  the  said  Constitution;  but 
such  clauses  are  to  be  construed  as  exceptions  to  certain 
specified  powei-s,  or  as  inserted  merely  for  greater  caution. 

IV.  That  religion,  or  the  duty  which  we  owe  to  our  Creator, 
and  the  manner  of  discharging  it,  can  be  directed  only  by 
reason  and  conviction,  and  not  by  force  and  violence ;  and 
therefore  all  men  have  a  natura.1,  equal,  and  unalienable  right 
to  the  exercise  of  religion  according  to  the  dictates  of  con- 
science ;  and  that  no  particular  religious  sect  or  society  ought 
to  be  favored  or  established,  by  law,  in  preference  to  others, 

V.  That  the  legislative,  executive,  and  judiciary  powers  of 
government  should  be  separate  and  distinct ;  and,-  that  the 
members  of  the  two  first  may  be  restrained  from  oppression, 
by  feeling  and  participating  the' public  burdens,  they  should,  at 
fixed  periods,  be  reduced  to  a  private  station,  returned  into  the 
mass  of  the  people,  and  the  vacancies  be  supplied  by  certain 
and  regular  elections,  in  which  all  or  any  part  of  the  former 
members  to  be  eligible  or  ineligible,  as  the  rules  of  the  con- 
stitution of  governmeijt  and  the  laws  shall  direct. 

VI.  That  elections  of  representatives  in  legislature  ought  to 
be  free  and  frequent ;  and  all  men  having  sufficient  evidence 
of  permanent  common  interest  with,  and  attachment  to,  the 
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community,  ought  to  have  the  right  of  suflFrage ;  and  no  aid, 
charge,  tax,  or  fee,  Ci^n  be  set,  rated,  or  levied,  upon  the  people 
without  their  own  consentj  or  that  of  their  representatives  so 
elected,  nor  can  they  be  bound  by  any  law  to  which  they  have 
not  in  like  manner  consented  for  the  public  good. 

VII.  That  all  power  of  suspending  laws,  or  the  execution  of 
laws,  by  any  authority,  without  the  consent  of  the  represent- 
atives of  the  people  in  the  legislature,  is  injurious  to  their 
rights,  and  ought  not  to  be  exercised. 

VIII.  That,  in  all  capital  and  criminal  prosecutions,  a  man 
hath  a  right  to  demand  the  cause  and  nature  of  his  accusation, 
to  be  confronted  with  the  accusers  and  witnesses,  to  call  for 
evidence,  and  be  allowed  counsel  in  his  favor,  and  to  a  fair  and 
speedy  trial  by  an  impartial  jury  in  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be  found  guilty  (except  in 
the  government  of  the  land  and  naval  forces),  nor  can  he  be 
compelled  to  give  evidence  against  himself. 

IX.  That  no  freeman  ought  to  be  taken,  imprisoned,  or  dis- 
seized of  his  freehold,  liberties,  privileges,  or  franchises,  or 
outlawed,  or  exiled,  or  in  any  manner  destroyed  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the  trial  by  jury,  or  by  the 
law  of  the  land. 

X.  That  every  freeman  restrained  of  his  liberty  is  entitled  to 
a  remedy,  to  inquire  into  the  lawfulness  thereof,  and  to  remove 
the  same  if  unlawful,  and  that  such  remedy  ought  not  to  be 
denied  or  delayed. 

XL  That  in  controversies  respecting  property,  and  in  suits 
between  man  and  man,  the  ancient  trial  by  jury,  as  hath  been 
exercised  by  us  and  our  ancestors,  from  the  time- whereof  the 
memory  of  man  is  not  to  the  contrary  is  one  of  the  greatest 
securities  to  the  rights  of  the  people,  and  ought  to  remain 
sacred  and  inviolable. 

XII.  That  every  freeman  ought  to  obtain  right  and  justice, 
freely  and  without  sale,  completely  and  without  denial,  promptly 
and  without  delay ;  and  that  all  establishments  or  regulations 
contravening  these  rights  are  oppressive  and  unjust. 

XIII.  That  excessive  bail  ought  not  to  be  required,  nor  exces- 
sive fines  imposed,  nor  cruel  or  unusual  punishments  inflicted. 

XIV.  That  every  person  has  a  right  to  be  secure  from  all 
unreasonable  searches  and  seizures  of  his  person,  his  papers,  or 
his  property  •  and  therefore,  that  all  warrants  to  search  suspeo- 
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ted  places,  to  seize  any  person,  his  papers,  or  his  property,  with- 
out information  upon  oath  or  affirmation  of  sufficient  cause,  are 
grievous  and  oppressive ;  and  that  all  general  warrants  (or  such 
in  which  the  place  or  person  suspected  are  not  particularly  desig- 
nated) are  dangerous,  and  ought  not  to  be  granted. 

XV.  That  the  .people!  have  a  right  peaceably  to  assemble 
together  to  consult  for  their  common  good,  or  to  instruct  their 
representatives  ;  and  that  every  person  has  a  right  to  petition  or 
apply  to  the  legislature  for  redress  of  grievances. 

XVI.  That  the  people  have  a  right  to  freedom  of  speech,  and 
of  writing  and  publishing  their  sentiments.  That  freedom  of  the 
press  is  one  of  the  greatest  bulwarks  of  liberty,  and  ought  not 
to  be  violated. 

XVII.  That  the  people  have  a  right  to  keep  and  bear  arms ; 
that  a  well-regulated  militia,  including  the  body  of  the  people 
capable  of  bearing  arms,  is  the  proper,  natural,  and  safe  defense 
of  a  free  state ;  that  the  militia  shall  not  be  subject  to  martial 
law,  except  in  time'of  war,  rebellion,  or  insurrection ;  that  stand- 
ing armies  in  time  of  peace,  are  dangerous  to  liberty,  and  ought 
not  to  be  kept  up,  except  in  cases  of  necessity ;  and  that,  at  all 
times,  the  military  should  be  under  strict  subordination  to  the 
civil  power ;  that  in  time  of  peace,  no  soldier  ought  to  be  quar- 
tered in  any  house  without  the  consent  of  the  owner,  and  in  time 
of  war  only  by  the  civil  magistrates,  in  such  manner  as  the  law 
directs. 

XVIII.  That  any  person  religiously  scrupulous  of  bearing 
arms  ought  to  be  exempted  upon  payment  of  an  equivalent  to 
employ  another  to  bear  arms  in  his  stead. 

Under  these  impressions,  and  declaring  that  the  rights  afore- 
said cannot  be  abridged  or  violated,  and  that  the  explanations 
aforesaid  are  consistent  with  the  said  Constitution,  and  in  confi- 
dence that  the  amendments  hereafter  mentioned  will  receive  an 
early  and  mature  consideration,  and  conformably  to  the  fifth 
article  of  said  Constitution,,  speedily  become  a  part  thereof,  -^ 
"We,  the  said  delegates,  in  the  name  and  in  the  behalf  of  the  peo- 
ple of  the  state  of  Rhode  Island  and  Providence  Plantations,  do, 
by 'these  presents,  assent  to  and  ratify  the  said  Constitution. 
In  full  confidence,  nevertheless,  that  until  the  amendments  here- 
after proposed  and  undermentioned  shall  be  agreed  to  and  rati- 
fied, pursuant  to  the  aforesaid  fifth  article,  the  militia  of  this 
fitate  will  not  be  continued  in  service  out  of  this  state,  for  a 
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longer  term  than  six  weeks,  -without  the  consent  of  the  legisla- 
ture thereof;  that  the  Congress  will  not  make  or  alter  any  regu- 
lation in  this  state  respecting,  the  times,  places,  and  manner  of 
holding  elections  for  senators  or  representatives,  unless  the 
legislature  of  this  state  shall  neglect  or  refuse  to  make  laws  or 
regulations  for  the  purpose,  or,  from  any  circumstance,  he  inca- 
pable of  making  the  same ;  and  that,  in  those  cases,  such  power 
will  only  be  exercised  until  the  legislature  of  this  state  shall 
make  provision  in  the  premises ;  that  the  Congress  will  not  lay 
direct  taxes  within  this  state,  but  when  the  moneys  arising  from 
impost,  tonnage,  and  excise,  shall  be  insufficient  for  the  public 
exigencies,  nor  until  the  Congress  shall  have  first  made  a  requisi- 
tion upon  this  state  to  assess,  levy,  and  pay,  the  amount  of  such 
requisition  made  agreeable  to  the  census  fixed  in  the  said  Con- 
stitution, in  such  way  and  manner  as  the  legislature  of  this 
State  shall  judge  best ;  and  that  Congress  will  not  lay  any  cap- 
itation or  poll-tax. 

Done  in  Convention  at  Newport,  in  the  county  of  Newport, 
in  the  State  of  Rhode  Island  and  Providence  Plantations, 
the  twenty-^inth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety  and  in  the  fourteenth 
year  of  the  independence  of  the  United  States  of  America. 
By  order  of  the  Convention. 

(Signed)  DANIEL  OWEN,  President. 

Attest.    Daniel  Upkike,  Secretary. 

And  the  Convention  do,  in  the  name  and  behalf  of  the  people 
of  the  State  of  Rhode  Island  and  Providence  Plantations, 
enjoin  it  upon  their  senators  and  representative  or.  representa- 
tives, which  may  be  elected  to  represent  this  State  in  Congress, 
to  exert  all  their  influence,  and  use  all  reasonable  means,  to 
obtain  a  ratification  of  the  following  amendments  to  the  said 
Constitution,  in  the  manner  prescribed  therein ;  and  in  all  laws 
to  be  passed  by  .the  Congress  in  the  mean  time,  to  conform  to 
the  spirit  of  the  said  amendments,  as  far  as  the  Constitution  will 
admit. 

Amendments. 

I.  The  United  States  shall  guaranty  to  each  state  its  sover- 
eignty, freedom  and  independence,  and  every  power,  jurisdiction, 
and  right,  which  is  not  by  this  Constitution  expressly  delega- 
ted to  the  United  States. 
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II.  That  Congress  shall  not  alter,  mo'&ify,  or  interfere  in, 
the  times,  places  or  manner,  of  holding  -elections  for  senators 
and  representatives,  or  either  of  them,  except  when  the  legisla- 
lature  of  any  stjite  shall  neglect,  refuse,  or  be  disabled,  by  inva- 
sion or  rebellion,  to  prescribe  the  same,  or  in  case  when  the  pro- 
vision made  by  the  state  is  so  imperfect  as  that  no  consequent 
election  is  had,  and  then  only  until  the  legislature  of  such  state 
shall  make  provision  in  the  premises. 

III.  It  is  declared  by  the  Convention,  that  the  judicial  power 
of  the  United  States,  in  cases  in  which  a  state  may  be  a  party, 
does  not  extend  to  criminal  prosecutions,  jr  to  authorize  any 
suit  by  any  person  against  a  state;  but  to  remove  all  doubts 
or  controversies  respecting  the  same,  that  it  be  especially 
expressed,  as  a  part  of  the  Constitution  of  the  United  States, 
that  Congress  shall  not,  directly  or.  indirectly,  either  by  them- 
selves or  through  the  judiciary,  interfere  with  any  one  of  the 
States,  in  the  redemption  of  paper  money  already  emitted,  and 
now  in  circulation,  or  in  liquidating  and  discharging  the  public 
securties  of  any  one  state ;  that  each  and  every  state  shall  have 
exclusive  right  of  making  such  laws  and  regulations  for  the 
before  mentioned  purpose  as  they  shall  think  proper. 

IV.  That  no  amendments  to  the  Constitution  of  the  United 
States,  hereafter  to  be  made,  pursuant  to  the  fifth  article, 
shall  take  efifect,  or  become  a  pai-t  of  the  Constitution  of  the 
United  States,  after  the  year- one  thousand  seven  hundred  and 
ninety-three,  without  the  consent  of  eleven  of  the  States  here- 
tofore united  under  the  Confederation. 

v.  That  the  judicial  powers  of  the  United  States  shall  extend 
to  no  possible  case  where  the  cause  of  action  shall  have  origina- 
ted before  the  ratification  of  this  Constitution,  except  in  dis- 
putes between  States  about  their  territory,  disputes  between 
persons  claiming  lands  under  grants  of  different  States,  and 
debts  due  to  the  United  States. 

VI.  That  no  person  shall  be  compelled  to  do  military  duty 
otherwise  than  by  voluntary  enlistment,  except  in  cases  of  gen- 
eral invasion ;  anything  in  the  second  paragraph  of  the  sixth 
artide  of  the  Constitution,  or  any  law  made  under  the  Con- 
stitution, to  the  contrary  notwithstanding. 

VII.  That  no  capitation  or  poll-tax  shall  ever  be  laid  by  Con- 
gress. 
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VIII.  In  cases  of  direct  taxes,  Congress  shall  first  make 
requisitions  on  the  several  States  to  assess,  levy,  and  pay,  their 
respective  proportions  of  such  /requisitions,  in  such  way  and 
manner  as  the  legislatures  of  the  several  States  shall  judge 
best ;  and  in  case  any  State  shall  neglect  or  refuse  to  pay  its 
proportion,  pursuant  to  such  requisition,  then  Congress  may 
assess  and  levy  such  State's  proportion,  together  with  interest, 
at  the  rate  of  six  per  cent  per  annum,  from  the  time  pre- 
scribed in  such  requisition.  ' 

IX.  That  Congress  shall  lay  no  direct  taxes  without  the  con- 
sent of  the  legislatures  of  three-fourths  of  the  States  in  the 
Union. 

X.  That  the  Journal  of  the  proceedings  of  the  Senate  and 
House  of  Representatives  shall  be  published  as  soon  as  conveni- 
ently may  be,  at  least  once  in  every  year ;  except  such  parts 
thereof  relating  to  treaties,  alliances,  or  military  operations,  as 
in  their  judgment  require  secrecy. 

XI.  That  regular  statements  of  the  receipts  and  expenditures 
of  all  public  moneys  shall  be  published  at  least  once  a  year. 

XII.  As  standing  armies,  in  time  of  peace,  are  dangerous  to 
liberty,  and  ought  not  to  be  kept  upj  except  in  cases  of  neces- 
sity, and  as,  at  all  times,  the  military  should  be  under  strict 
subordination  to  the  civil  power,  that,  therefore,  no  standing 
army  or  regular  troops  shall  be  raised  or  kept  up  in  time  of 
peace. 

XIII.  That  no  moneys  be  borrowed,  on  the  credit  of  the 
United  States,  without  the  assent  of  two-thirds  of  the  Senators 
and  Representatives  present  in  each  House, 

XIV.  That  the  Congress  shall  not  declare  war  without  the 
concurrence  of  two-thirds  of  the  Senators  and  Representatives 
present  in  each  House. 

XV.  That  the  words  "  without  the  consent  of  Congress,"  in 
the  seventh  clause  in  the  ninth  section  of  the  first  article  of 
the  Constitution  be  expunged. 

XVI.  That  no  judge  of  the  Supreme  Court  of  the  United 
States  shall  hold  any  other  office  under  the  United  States, 
or  any  of  them ;  nor  shall  any  'officer  appointed  by  Congress,  or 
by  the  President  and  Senate  of  the  United  States,  be  permitted 
to  hold  any  office  under  the  appointment  of  any  of  the  States. 

XVII.  As  a  traffic  tending  to  establish  or  continue  the  slavery 
of  any  part  of  the  human  species  is  disgraceful  to  the  cause  of 
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liberty  and  humanity,  that  Congress  shall,  as  soon  as  may  he, 
promote  and  establish  such  laws  and  regulations  as  may  effectu- 
ally prevent  the  importation  of  slaves  of  every  description  into 
the  United  States. 

XVIII.  That  the  state  legislatures  have  power  to  recall, 
when  they  think  it  expedient,  their  federal  senators,  and  to  send 
others  in  their  stead. 

XIX.  That  Congress  have  power  to  establish  a  uniform  rule 
of  inhabitancy  or  settlement  of  the  poor  of  the  different  states 
throughout  the  United  States. 

XX.  That  Congress  erect  no  company  with  exclusive  advan- 
tages of  commerce. 

'  XXI.  That  when  two  members  shall  move  and  call  for  the 
ayes  and  nayes  on  any  question,  they  shall  be  entered  on  the 
Journals  of  the  houses  respectively. 

Done  in  Convention,  at  Newport,  in  the  county  of  Newport, 
in  the  state  of  Rhode  Island  and  Providence  Plantations, 
the  twenty-ninth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety,  and  the  14th  year  of 
the  independence  of  the  United  States  of  America. 
By  order  of  the  Convention. 
(Signed)  DANIEL  OWEN,  President. 

Attest.   Daniel  Updike,  Secretary. 


On  the  9th  of  February,  1791,  the  following  acts  of  the  state 
of  Vermont,  relating  to  the  Constitution,  were  communicated 
to  Congress : 

STATE  OF  VERMONT. 
An  Act  to  authorize,  the  People  of  this  State  to  meet  in  Con- 
vention, to  deliberate  upon  and  agree  to  the  Constitution 
of  the   TTnited  States. 

Whereas,  in  the  opinion  of  this  legislature,  the  futui-e  interest 
and  welfare  of  this  state  render  it  necessary  that  the  Con- 
stitution of  the  United  States  of  America,  as  agreed  to  by  the 
Convention  at  Philadelphia,  on  the  seventeenth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
eighty-seven,  with  the  several  amendments  and  alterations,  as 
the  same  has  been  established  by  the  United  States,  should  be 
laid  before  the  people  of  this  state  for  their  approbation,  — 

It  is  hereby  enacted,  by  the  General  Assembly  of  the  state 
of  Vermont,  That  the  first  constable  in  each  town  shall  warn' 
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the  inhabitants,  who,  by  law,  are  entitled  to  vote  for  repre- 
sentatives in  General  Assembly,  in  the  same  manner  as  they 
warn  freemen's  meetings,  to  meet  in  their  respective  towns  on 
the  first  Tuesday  of  December  next,  at  ten  o'clock  forenoon, 
at  the  several  places  fixed  by  law  for  holding  the  annual  elec- 
tion ;  and  when  so  met  they  shall  proceed,  in  the  same  manner 
as  in  the  election  of  representatives,  to  choose  some  suitable 
person,  from  each  town,  to  serve  as  a  delegate  in  a  state  con- 
vention, for  the  purpose  of  deliberating  upon  and  agreeing  to 
the  Constitution  of  the  United  States  as  now  established; 
and  the  said  constable  shall  certify  to  the  said  convention  the 
person  so  chosen  in  the  manner  aforesaid.    And, 

It  is  hereby,  further  enacted,  by  the  authority  aforesaid, 
That  the  persons  so  elected  to  serve  in  State  convention,  as 
aforesaid,  do  assemble  and  meet  together  on  the  first  Thursday 
of  January  next,  at  Bennington,  then  and  there  deliberate  upon 
the  aforesaid  Constitution  of  the  United  States,  and  if  approved 
of  by  them,  finally  to  assent  to  and  ratify  the  same,  in  behalf 
and  on  the  part  of  the  people  of  this  State,  and  make  report 
thereof  to  the  governor  of  this  State  for  the  time  being,  to  be  by 
him  communicated  to  the  President  of  the  United  States,  and 
the  legislature  of  this  State. 

State  of  Veemoitt,  Seceetaey's  Office, 
.Bennington,  January  21,  Vl%\. 

The  preceding  is  a  true  copy  of  an  act  passed  by  the  legisla- 
ture of  the  State  of  Vermont,  the  twenty-seventh  day  of 
October,  in  the  year  of  our  Lord  one  thousand  seven  hundred 

and  ninety. 

ROSWELL  HOPKINS,  Secretary  of  State. 

In  Convention  of  the  Delegates  of  the  People  of  the 
State  of  Vermont. 

Whereas,  by  an  act  of  the  commissioners  of  the  State  of  New 
York,  done  at  New  York,  the  seventeenth  day  of  October,  in 
the  fifteenth  year  of  the  independence  of  the  United  States  of 
America,  one  thousand  seven  hundred  and  ninety,  every  impedi- 
ment,, as  well  on  the  part  of  the  State  of  New  York  as  on  the 
part  of  the  State  of  Vermont,  to  the  admission  of  the  State  of 
Vermont  into  the  Union  of  the  United  States  of  America,  is 
removed ;  in  full  faith  and  assurance  that  the  same  will  stand 
approved  and  ratified  by  congress. 

This  Convention  having  impartially  deliberated  upon  the  Con- 
stitution of  the  United  States  of  America,  as  now  established. 
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sul)mitted  to  us  by  an  act  of  the  General  Assembly  of  the  State 
of  Vermont,  passed  October  the  twenty-seventh,  one  thousand 
seven  hundred  and  ninety^— Do,  in  virtue  of  the  power  and 
authority  to  us  given  for  that  purpose,  fdly  and  entirely 
appi-ove  of,  assent  to,  and  ratify^  the  said  Constitution;  and 
declare  that,  immediately  from  and  after  this  State  shall  be 
admitted  by  the  Congi-ess  into  the  Union,  and" to  a  full  partici- 
pation of  the  benefits  of  the  government  now  enjoyed  by  the 
States  in  the  Union,  the  same  shall  be'  binding  on  us,  and  the 
people  of  the  State  of  Vei-mont  forever. 

Done  at  Bennington,  in  the  county  of  Bennington,  the  tenth 
day  of  January,  in  the  fifteenth  year  of  the  independence 
of  the  United  States  of  America,  one   thousand  seven  hun- 
dred and  ninety-one. 
In  testimony  whereof,  we  have  hereunto  subscribed  our  names. 

(Signed)  THOMAS  CHITTENDEN",  President. 

Signed  by  one  hundred  and  fivfe  members^dissented,  four. 
Attest.    RoiS"VVELL  Hopkins,  Secretary  of  Convention. 
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At  the  first  session  of  the  first  Congress  under  the  Constitu- 
tion, the  following  resolution  was  adopted : 

CONGEBSS   OF  THE   UnITED    StateS  ; 

Hegun  and  /leld  in  the  City  of  New  York,   on   Wednesday,  the 
Uh  of  March,.  1789. 

"  The  conventions  of  a  number  of  _  the  States  having,  at  the 
time  of  their  adopting  of  the  Constitution,  expressed  a  desire,  in 
order  to  prevent  misconstruction  or  abuse  of  its  powers,  that 
further  declaratory  and  restrictive  clauses  should  be  added  ;  and 
as  extending  the  ground  of  public  confidence  in  the  government 
will  best  insure  the  beneficent  ends  of  its  institution  : 

"  Hesolved  by  the  Senate  and  Souse  of  Representatives  of  the 
United  Slates  of  America,  iri  Congress  assembled,  two-thirds  of 
both  houses  concurring,  that  the  following  articles  be  pro-, 
posed  to  the  legislatures  of  the  sevei'al  States,  as  amendments 
to  the  Constitution  of  the  United  States,  all  or  any  of  which 
articles,  when  ratified  by  three-fourths  of  the  said  legislatures, 
to  be  validj  to  all  intents  and  pui*poses,  as  part  of  the  said 
Constitution,  namely  — 
"  Articles  in  addition  to,  and  Amendment  of,  the  Constitution 

of  the  United  States  of  America,  proposed  by  Congress,  and 
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ratified  by  the  Xegislatures  of  the  several  States,  pursuant  to 

the  Fifth  article  of  the  original  Constitution. 

"  Aet.  I.  After  the  first  enumeration  required  by  the  first 
article  of  the  Constitution,  there  shall  be  one  representative  for 
every  thirty  thousand,  until  the  number  shall  amount  to  one 
hundred,  after  -which  the  proportion  shall  be  so  regulated  by 
Congress,  that  there  shall  not  be  less  than  one  hundred  rep- 
resentatives, nor  less  than  one  representative  for  every  forty 
thousand  persons,  until  the  number  of  representatives  shall 
amount  to  two  hundred,  after  which  the  proportion  shall  be  so 
regulated  by  Congress,  that  there  shall  not  be  less  than  two  hun- 
dred representatives,  nor  more  than  one  representative  for  every 
fifty  thousand. 

"  Art.  II.  No  law  varying  the  compensation  for  services  of 
the  senators  and  representatives  shall  take  effect,  until  an 
election  of  representatives  shall  have  intervened. 

"  Art.  III.  Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech,  or  of  the  press,  or  tlie  right 
of  the  people  peaceably  to  assemble,  and  to  petition  the  gov- 
ernment for  a  redress  of  grievances. 

"  Art.  IV.  A  well-regulated  militia  being  necessary  to  the 
seeurity  of  a  free  State,  the  right  of  the  people  to  keep  and 
bear  arms  shall  not  be  infringed. 

"  Art.  V.  No  soldier  shall,  in  time  of  peace,  be  quartered  in 
any  house  without  the  consent  of  the  owner,  nor  in  time  of  war, 
but  in  a  manner  prescribed  by  law. 

"  Art.  VI.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated  ;  and  no  warrants  shall  issue, 
but  upon  principal  cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched  and  the  persons 
or  things  to  be  seized. 

"Art.  VII.  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand,  jury,  except  in  cases  arising  in  the  land  or 
naval  forces^  or  in  the  militia  when  in  victual  service  in  time  of 
war  or  public  danger;  nor  shall  any  person  be  subject,  for  the 
same  offense,  to  be  twice  be  put  in  jeopardy  of  life  or  limb;  nor 
shall  be  compelled,  in  any  criminal  case,  •  to  be  a  witness 
against  himself;  nor  be  deprived  of  life,  liberty,  or  property, 
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■without  due  process  of  law ;  nor  shall  private  property  he  taken 
for  puhlic  use  without  just  compensation. 

,  "  Art.  VIII.  In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  of  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  State  and  district  "wherein  the  crime  shall  have 
been  committed,  which  district  shall  have  been  previously  ascer- 
tained by  law  ;  and  to  be  informed  of"  the  nature  and  cause  of 
the  accusation;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor ;  and  to  have  the  assistance  of  counsel  for  his  defense. 

"  Aet.  IX.  In  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States,  than  according 
to  the  rules  in  common  law. 

"  Art.  X.  Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

"  Art.  XI.  The  enumeration  in  the  Constitution,  of  certain 
rights,  shall  not  be  construed  to  deny  or  disparage  others 
retained  by  the  people. 

"Art.  XII.  The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States,  respectively,  or  to  the  people. 

"FREDERICK  AUGUSTUS  MUHLENBERG, 

Speaker  of  the  Souse  of  Hepresentatives. 

«  JOHN  ADAMS,  Vice-President  of  the  United  States, 
and  President  of  the  Senate," 
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Which,  being  transmitted  to  the  several  State  legislatures, 
were  decided  upon  by  them,  according  to  the  following  returns  : 

JBy  the  State  of  New  Hampshire. — Agreed  to  the  whole  of 
the  said  amendments,  except  the  2d  article. 

By  the  State  of  New  York. — Agreed  to  the  whole  of  the 
said  amendments,  except  the  2d  article. 

By  the  State  of  Pennsylvania. — Agreed  to  the  3d,  4th,  5th, 
6th,  Tth,  8th,  9th,  10th,  11th,  and  12th  articles  of  the  said 
amendments. 

By  the  State  of  Delaware. — Agreed  to  the  whole  of  the  said 
amendments  except  the  1st  article. 
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By  the  State  of  Maryland.— Agreed,  to  the  whole  of  the  said 
twelve  amendments. 

By  the  State  of  North  Carolina. — ^Agreed  to  the  whole  of 
the '  said  twelve  amendments. 

By  the  State  of  Rhode  Island  and  Providence  Plantations. 
— Agreed  to  the  whole  of  the  said  twelve  articles. 

By  the  State  of  New  Jersey. — ^Agreed  to  the  whole  of  the 
said  amendments  except  the  2d  article. 

By  the  State  of  Virginia. — ^Agreed  to  the  whole,  of  the  said 
twelve  articles. 

No  returns  were  made  by  the  States  of  Massachusetts,  Con- 
necticut, Georgia  and  Kentucky. 

The  amendments  thus  proposed  became  a  part  of  the  Con- 
stitution, the  first  and  second  of  them  excepted,  which  were  not 
ratified  by  a  sufficient  number  of  the  State  legislatures. 

At  the   first  session  of  the  third   Congress,   the   following 
amendment  was  proposed  to  the  State  legislatures : 
United  States  in  Congress  Assembled. 

"  Besolved,  by  the  Senate  and.  House  of  Bepresentatives  of 
the  United  States  of  America  in  Congress  assembled,  two- 
thirds  of  both  houses  concurring.  That  the  following  article  be 
proposed  to  the  legislatures  of  the  several  States,  as  an  amend- 
ment to  the  Constitution  of  the  United  States ;  which  when 
ratified  by  three-fourths  of  the  said  legislatures,  shall  be  valid 
as  part  of  the  said  Constitution,  namely, — 

"The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  States,  by  citizens  or 
subjects  of  any  foreign  State. 

«  FREDERICK  AUGUSTUS  MUHLENBERG, 

Speaker  of  the  Souse  of  Bepresehtatives. 
"JOHN  ADAMS,  Vice-President  of  the  United  States, 
and  President  of  the  Senate. 

"Attest.    J.  Becklet,  Clerk  of  the  Souse  of  Bepresentatives. 

Sam.  a.  Otis,  Secretary  of  the  Senate." 
From  the  Journals  of  the  House  of  Representatives,  at  the 
second  session  of  the   third  Congress,  it  appears  that  returns 
from  the  State    legislatures,  ratifying  this  amendment,    were 
received,  as  follows : — 

From  New  York,  Massachusetts,  Vermont,  New  Hampshire, 
Georgia,  and  Delaware. 
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At  the  first  session  of  the  fourth  Congress,  further  returns, 
ratifying  the  same  amendment,  were  received  from  Rhode 
Island  and  North  Carolina. 

At  the  second  session  of  the  fourth  Congress,  on  the  2d  of 
March,  1787,  the  following  resolution  was  adoped : 

"United  States  in  Congress  Assembled. 
"  Resolved,  hy  the  Senate ,  and  Souse  of  JRepresentatives  of 
the  United  States  of  America  in  Congress  assembled.  That 
the  President  be  requested  to  adopt  some  speedy  and  effectual 
means  of  obtaining  information  from  the  States  of  Connecticut, 
New  Jersey,  Pennsylvania,  Maryland,  Virginia,  Kentucky, 
Tennessee,  and  South  Carolina,  whether  they  have  ratified  the 
amendment  proposed  by  Congress  to  the  Constitution  concern- 
ing the  suability  of  States ;  if  they  have,  to  obtain  the  proper 
evidence  thereof. 

"JONATHAN  DAYTON, 

Speaker  of  the  House  of  Representatives. 
"WILLIAM  BINGHAM. 

President,  pro  tempore,  of  the  Senate. 
Approved  March  2,  1797. 

«  GEORGE  WASHINGTON, 

President  of  the  United  States." 
At  the  second  session   of  the  fifth  Congress,  the  following 
message  from  the  President  of  the  United  States  was  transmit- 
ted to  both  houses : 

From  a  report  of  the  Secretary  of  State,  made  under  the 
direction  of  President  Adams,  on  the  28th  December,  1797,  it 
appeared  that  the  States  of  Connecticut,  Maryland  and  Vir- 
ginia, had  ratified  the  amendment ;  that  New  Jersey  and  Penn- 
sylvania had  not  ratified  it ;  South  Carolina  had  not  definitely 
acted  upon  it.  No  anSAvers  had  been  received  from  Kentucky 
and  Tennessee. 

SIESSAGE. 

"  Gentlemen  of  the  Senate,  and  Gentleman  of  the  Mouse  of 
Representatives  : — 

"  I  have  an  opportunity  of  transmitting  to  Congress  a  report 
of  the  Secretary  of  State,  with  a  copy  of  an  act  of  the  legisla- 
ture of  the  State  of  Kentucky  consenting  to  the  ratification  of 
the  amendment  of  the  Constitution  pf  the  United  States  pro- 
posed by  Congress,  in  their  resolution  of  the  second  day  of 
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December,    1793,  relative    to  the  suability  of  States.     This 
amendment  having  been  adopted  by  three-fourths  of  the  sev- 
eral States,  may  now  be  declared  to  be  a  part  of  the  Con- 
stitution ot  the  United  States. 
"  Uhitbd  States,  January  8, 1798.  JOHN  ADAMS." 
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"  Eighth  Congeess  op  the  TJitited  States. 
At  the  First  Session,  begun  and  held  at  the  City  of  Washing- 
ton, in   the  Territory  of  Columbia,  on  Monday,  the  seven- 
teenth of  October,  one  thousand,  eight  hundred  and  three. 
"  Mesolved,  by  the  Senate  and  House  of  Mepresentatives  of 
the  United  States    of  America  in  Congress  assembled,  two- 
thirds  of  both  houses  concurring,  That,  in  lieu  of  the  third  para- 
graph of  the  first  section  of  the  second  article  of  the  Constitu- 
tion of  the  United   States, — which,   when  ratified  by  three- 
fourths  of  the  legislatures  of  the  several  States,  shall  be  valid 
to  all  intents  and  purposes,  as  a  part  of  the  said   Constitu- 
tion, to  wit, — 

" '  The  electors  shall  meet  in  their  respective  States,  and  vote 
by  ballot  for  President  and  Vice-President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  State  with  themselves ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  President, 
and  in  distinct  ballots  the  person  voted  for  as  Vice-President; 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as 
President,  and  of  all  persons  voted  for  as  Vice-President,  and 
of  the  number  of  votes  for  each ;  which  lists  they  shall  sign  and . 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  United  States,  directed  to  the  president  of  the  Senate. 
The  president  of  the  Senate  shall,  in  the  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  certificates, 
and  the  votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  for  President  shall  be  the  President, 
if  such  number.be  a  mdjority  of  the  whole  number  of  electors 
appointed ;  and  if  no  person  have  such  a  majority,  then  from 
the  persons  having  the  highest  numbers,  not  exceeding  three, 
on  the  list  of  those  voted  for  as  President,  the  House  of 'Repre- 
sentatives shall  choose  immediately,  by  ballot,  the  President. 
But  in  choosing  the  President,  the  votes  shall  be  taken  by 
states,  the  representations  from  each  state  having  one  vote ;  a 
65 
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quorum  for  this  purpose  shall  consist  of  a  memher  or  membera 
from  two-thirds  of  the  states,  and  a  majority  of  all  the  states 
shall  he  necessary  to  a  choice.  And  if  the  House  of  Represent- 
atives shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of  March  next 
following,  then  the  Vice-President  shall  act  as  President,  as  in 
the  case  of  the  death  or  other  constitutional  disability  of  the 
President. 

"  '  The  person  having  the  greatest  number  of  votes  as  Vice- 
President  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed ;  and  if 
no  person  have  a  majority,  then,  from  the  two  highest  num- 
bers on  the  list,  the  Senate  shall  choose  the  Vice-President.  A 
quorum  for  that  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  the  Senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice. 

" '  But  no  person  constitutionally  ineligible  to  the  office  of 
President  shall  be  eligible  to  that  of,  Vice-President  of  the 
United  States.' 

"  Attest'.    John  Becklet, 

Clerk  of  the  Souse  of  Representatives  oftne  ifnited  States, 
"Sam.  a.  Otis, 

Secretary  to  the  Senate  of  the  United  States." 

At  the  same  session,  an  act  passed  of  which  the  following  is 
the  1st  section: 

"An  act  supplementary  to  an  Act,  entitled  An  Act  relative  to 
the  election  of  a  JVesident  and  Vice-President  of  the  United 
States,  and  declaring  the  Officer  who  shall  act  as  Prendent,  in 
Case  of  Vacancies  in  the  Offices  both  of  President  and  Vice- 
President. 

"  _Be  it  enacted,  by  the  Senate  and  Souse  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That, 
whenever  the  amendment  proposed,  during  the  present  session 
of  Congress,  to  the  Constitution  of  the  United  States,  respecting 
the  manner  of  voting  for  President  and  Vice-President  of  the 
United  States,  shall  have  been  ratified  by  the  legislatures  of 
three-fourths  of  the  several  states,  the  secretary  of  state  shall 
forthwith  cause  a  notification  thereof  to  be  made  to  the  execu- 
tive of  every  state,  and  shall  also  cause  the  same  to  be  published 
in  at  least  one  of  the  newspapers  printed  in  each  state,  in  which 
the  laws  of  the  United  States  are  annually  published.     The 
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executive  authority  of  each  state  shall  cause  a  transcript  of  the 
said  notification  to  be  delivered  to  the  electors  appointed  for 
that  purpose,  who  shall  first  thereafter  meet  in  such  state,  for 
the  election  of  a  President  and  Vice-President  of  the  United 
States ;  and  whenever  the  said  electors  shall  have  received  the 
said  transcript  of  notification,  or  whenever  they  shall  meet  more 
than  five  days  subsequent  to  the  publication  of  the  above-men- 
tioned amendment,  in  one  of  the  newspapers  of  the  state,  by 
the  secretary  of  state,  they  shall  vote  for  President  and  Vice- 
President  of  the  United  States,  respectively,  in  the  manner 
directed  by  the  above-mentioned  amendment ;  and,  having  made 
and  signed  three  certificates  of  all  the  votes  given  by  them, 
each  of  which  certificates  shall  contain  two  distinct  lists — one, 
of  the  votes  given  for  President,  and  the  other,  of  the  votes 
given  for  Vice-President — ^they  shall  seal  up  the  said  certificates, 
certifying  on  each  that  lists  of  all  the  votes  of  such  state  given 
for  President,  and  of  all  the  votes  given  for  Vice-President,  are 
contained  therein,  and  shall  cause  the  said  certificates  to  be 
transmitted  and  disposed  of,  and  in  every  other  respect  act  in 
conformity  with  the  provisions  of  the  act  to  which  this  is  a 
supplement.  And  every  other  provision  of  the  act  to  which 
this  is  a  supplement,  and  which  is  not  virtually  repealed  by  this 
act,  shall  extend  and  apply  to  every  election  of  a  President  and 
Vice-President  of  the  United  States,  made  in  conformity  to  the 
above-mentioned  amendment  to  the  Constitution  of  the  United 
States." 


NO.    17. 

And  on  the  25th  of  September,  1804,  the  following  notice, 
in  pursuance  of  the  above  provision,  was  issued  from  the  state 
department : 
"  By  James  Madison,  Secretary  of  State  of  the  United  States. 

"  Public  notice  is  hereby  given,  in  pursuance  of  the  act  of 
Congress  passed  on  the  26th  March  last,  entitled  '  An  Act  sup- 
plementary to  the  Act  entitled  An  Act  relative  to  the  Election 
of  a  President  and  Vice-President  of  the  United  States,  and 
declaring  the  officer  who  shall  act  as  President,  in  case  of 
vacancies  in  the  offices  both  of  President  and  Vice-President,' 
That  the  amendment  proposed,  during  the  last  session  of  Con- 
gress, to  the  Constitution  of  the  United  States,  respecting  the 
manner  of  voting  for  President  and  Vice-President  of  the 
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United  States,  has  been  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states— to  wit,  by  those  of  Vermont, 
Rhode  Island,  Few  York,  Ne-w  Jersey,  Pennsylvania,  Maryland, 
Virgima,  Ohio,  Kentucky,  Tennessee,  North  Carolina,  South 
Carolina,  and  Georgia,  and  has  thereby  become  valid  as  part  of 
the  Constitution  of  the  United  States. 

"  Given  under  my  hand,  at  the  oity  of  Washington,  this 
twenty-fifth  day  of  September,  1804, 

(Signed)  JAMES  MADISON." 

LOUISIANA. 

To  illustrate  the  mode  of  investing  the  people  of  a  territory 
with  the  franchise  of  a  political  state  in  the  Union,  take  the 
history  of  Louisiana  from  the  time  of  the  cession  of  that  ter- 
ritory by  France  to  the  United  States,  until  the  state  of 
Louisiana  was  incorporated  and  her  inhabitants  enfranchised. 

By  an  act  of  congress  of  October  31,  1803,  the  President  of 
the  United  States  was  authorized  to  take  possession  of,  and  to 
occupy  the  territory  ceded  by  Prance  to  the  United  States — 
the  Louisiana  territory— ^nd  to  maintain  the  authority  of  the 
nation  therein  by  the  employment  of  the  army  and  navy  to  any 
extent  necessary ;  and,  until  the  expiration  of  that  session  of 
congress,  unless  a  temporary  government  was  sooner  provided 
the  military,  civil  and  judicial  powers  exercised  by  the  officers 
of  the  existing  government,  were  to  be  vested  in  such  persons . 
as  the  president  might  appoint, 'foT "the  purpose  of  maintaining 
and  protecting  the  inhabitants  of  the  territory  in  the  free 
enjoyment  of  their  liberty,  property  and  religion.  (2  United 
States  Statutes  at  Large,  p.  245  ) 

On  the  26th  March,  1804,  by  an  act  of  congress  of  that  date, 
the  country  ceded  by  Prance  to  the  United  States  under  the 
name  of  the  Louisiana  territory,  was  divided  into  two  ter- 
ritories ;  and.  the  lands  south  of  the  Mississippi  territory  was 
denominated  the  territory  of  Orleans,  and  a  territorial  govern- 
ment was  organized  therein.  The  executive  power  in  the 
territory  was  vested  in  a  governor,  who  was  to  be  appointed  by 
the  president ;  a  secretary  was  to  be  appointed  by  the  president, 
whose  duty  it  was,  under  the  direction  of  the  governor,  to 
record  and  preserve  all  the  papers  and  proceedings  of.  the 
executive,  and  all  the  acts  of  the  governor  and  legislative 
counsels,  and  transmit  authentic  copies  of  the  proceedings  of 
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the  governor  in  his  executive  departmeiit,  every  six  months,  to 
the  president. 

The  legislative  powers  for  the  territory  were  vested  in  the 
governor  and  a  legislative  council  to  be  appointed  by  the  presi- 
dent, consisting  of  thirteen  of  the  most  fit  and  discreet  persons 
of  the  territory.  Their  laws  were  to  be  laid  before  congress, 
and  if  disapproved.by  them,  they  were  to  be  of  no  force.  This 
act  also  provided  for  the  establishment  of  a  judiciary  depart- 
ment, the  judges,  marshals,  and  district  attorney  to  be 
appointed  by  the  president.  The  governor  and  council,  were  to 
have  no  control  over  the  primary  disposition  of  the  soil,  nor 
to  tax  the  lands  of  the  United  States ;  nor  to  decide  upon  any 
interfering  claims.  The  laws  of  the  United  States  were  to  be 
enforced  in  such  territory.  (2  United  Sta,tes  Statutes  at  Large, 
pp.  283,  284.)  The  residue  of  the  Louisiana  territory  was  to  be 
called  the  district  of  Louisiana,  and  was  substantially,  for  politi- 
cal or  governmental  purposes,  annexed  to  the  territory  of 
Indiana,  to  be  under  the  government  of  the  officers  of  that  ter- 
ritory. (See  2  United  States  Statutes  at  Large,  p.  287.) 

By  the  act  of  congress  of  February  20,  1811,  to  enable  the 
people  of  the  territory  of  Orleans  to  form  a  constitution  and 
state  government,  and  for  the  adm.ission  of  such  stated  into  the 
Union  on  an  equal  footing  with  the  original  states,  it  was  pro- 
vided, that  the  inhabitants  of  all  that  part  of  the  territoi-y 
or  country  ceded  under  the  name  of  Louisiana  by  the  treaty 
made  at  Paris,  etc.,  between  the  United  States  and  France, 
contained  within  the  limits  therein  described,  etc.,  are  hereby 
authorized  to  form  for  themselves  a  constitution  and  state  gov- 
(ernment,  and  to  assume  such  name  as  they  may  deem  proper 
under  the  provisions,  and  tipon  the  conditions  thetein  mentioned. 
Then  followed  the  directions  as  to  the  persons  who  should  par- 
ticipate in  the  formation  of  the  constitution  and  government, 
and  such  other  directions  and  conditions  as  congress  saw  fit  to 
impose  upon  them.  (See  2  United  States  Statutes  at  Large,  pp. 
641,  &42.) 

'  Under  this  enabling  act  of  congress,  the  authorized  inhabit- 
ants of  that  territory  elected  their  delegates,  held  their 
convention,  prepared  their  constitution  of  state  government, 
and  submitted  the  same  to  congress,  which,  on  the  8th  of 
April,  1812,  by  preamble,  reciting  that  the  people  of  the  ter- 
ritory of  Orleans,  within  the  boundaries  therein  set  forth,  had, 
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Tinder  the  enabling  act  of  February  20,  1811,  formed  a  constitu- 
tion and  state  government,  and  had  submitted  said  constitution 
to  congress,  which  was  approved.  Therefore  congress  enacted 
that  the'  said  State  of  Louisiana  should  be  one,  and  it  was 
thereby  declared  to  be  one  of  the  United  States  of  America ; 
and  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states.  (See"  2  United  States  Statutes  at  Large,  pp. 
701,  702,  703, 704.) 

Li  tracing  the  legal  and  political  history  of  the  formation 
and  incorporation  of  the  State  of  Louisiana  into  the  Union,  the 
reader  will  find  the  substantial  history  of  all  the  new  states, 
which  have  been  created  and  admitted  into  political  union  with 
the  other  states  since  the  organization  of  the  general  govern- 
ment. This  of  itself  is  a  sufficient  refutation  of  the  theory  of 
the  original  arid  inherent  sovereignty  of  the  states  as  political 
institutions. 

MISSISSIPPI. 

March  1, 1817,  congress  passed  an  act  to  enable  the  people 
of  the  western  part  of  the  Mississippi  territory  to  form  a  con- 
stitution and  a  state  government,  and  for  the  admission  of  such 
state  in  the  Union,  on  an  equal  footing  with  the  original  states. 
(3  United  States  Statutes  at  Large,  pp.  348,  349.)  The  people 
of  the  territory  having  complied  with  the  provisions  of  the 
enabling  act  aforesaid,  were  admitted  as  a  political  corporation, 
into  the  Union  by  a  joint  resolution  of  congress,  Dec.  10,  1817. 
(See  3  United  States  Statutes  at  Large,  p.  472.) 

The  history  of  the  incorporation  and  admission  of  new  states 
into  the  Union  has  always  been  by  the  authority  of  the  United 
States,  and  not  by  the  authority  of  the  states  themselves. 
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NO.  19. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

*l!kcrparte :  In  the  matter  of  A.  H.  Oakland^  \  On  motion  for 

of  Arkansas,  Petitioner.  \      leave  to  pi*ac- 

Ma-parte:  In  the  matter  of  R.  H.  Maee,  of  (     tice  as  attor- 

Louisiana,  Petitioner,  )     neys,  etc. 

and 

John  A.  Cummikgs,  Plaintiff  in  Error  ^  In  error  to  the 

V.  .  >    \  S.  C.  of  the 

The  State  of  Missouei.  )      State  of  Mo. 

Mr.  Justice  Millee  dissenting.f 

I  dissent  from  the  opinion  of  the  court  just  announced.  *  * 
*  *  *  *  "pijg  constitution  of  the  United  States  makes 
ample  provision  for  the  establishment  of  courts  of  justice  to 
administer  her  laws,  and  to  protect  and  enforce  the  rights  of  her 
citizens.  Article  III,  Section  I,  of  that  instrument,  says  that 
"  the  judicial  power  of  the  United  States  shall  be  vested  in  one 
supreme  court,  and  such  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  establish."  Section  8,  of 
Article  I,  closes  its  enumeration  of  the  powers  conferred  on 
congress  by  the  broad  declaration  that  it  shall  have  authority 
"  to  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  pow- 
ers, vested  by  the  constitution  in  the  government  of  the  United 
States,  or  in  any  department  thereof." 

Under  these  provisions  congress  has  ordained  and  established 
circuit  courts,  district  courts,  and  territorial  courts,  and  has,  by 
various  statutes,  fixed  the  number  of  the  judges  of  the  supreme 
court.  It  has  limited  and  defined  the  jurisdiction  of  all  these, 
and  determined  the  salaries  of  the  judges  who  hold  them.  It  has 
provided  for  their  necessary  officers,  as  marshals,  clerks,  pros- 
ecuting attorneys,  bailiffs,  commissioners,  and  jurors.  And, by 
the  act  of  1789,  commonly  called  the  judiciary  act,  passed  by 
the  first  congress  assembled  under  the  constitution,  it  is  among 
other  things  enacted,  that  "  in  all  the  courts  of  the  United 
States  the  parties  may  plead  and  manage  their  causes  person- 
ally or  by  the  assistance  of  such  counsel  or  attorneys-at-law  as, 

*  December  Term,  1866. 

t  Chief  Justice  Chase  and  Justices  Swayne  and  Davis  concurring.  "Want  of 
space  prevents  us  from  publishing  this  interesting  and  valuable  opinion  at 
length  We  select  from  it  such  parts  as  relate  to  the  position  and  duties  of 
attorneys,  and  to  the  definition  of  bills  of  attainder  axxaexposlfaeto  laws. 
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by  the  rules  of  the  said  cotirts  respectively,  shall  be  permitted 
to  manage  and  conduct  causes  therein." 

It  IS  believed  that  no  civilized  nation  of  modern  times  has 
been  ■without  a  class  of  men  intimately  connected  with  the 
courts,  and  with  the  administration  of  justice,  called,  variously, 
attorneys,  counselors,  solicitors,  proctors,  and  other  terms  of 
similar  import.  The  enactment-  which  we  have  just  cited 
recognizes  this  body  of  men,  and  their  utility  in  the  judicial 
system  of  the  United  States,  and  imposes  upon  the  courts  the 
duty  of  providing  rules,  by  which  persons  entitled  to  become 
members  of  this'  class  may  be  permitted  to  exercise  the  privi- 
lege of  managing  and  conducting  causes  in  these  courts.  .  They 
are  as  essential  to  the  successful  working  of  the  courts,  as  the 
clerks,  sheriffs,  and  marshals,  and  perhaps  as  the  judges  them- 
selves, since  no  instance  is  known  of  a  court  of  law  without 
a  bar. 

The  right  to  practice  law  in  the  courts  as  a  profession,  is  a 
privilege  granted  by  the  law,  under  such  limitations  or  condi- 
tions in  each  state  or  government  as  the  law-making  power  may 
prescribe.  It  is  a  privilege  and  not  an  absolute  right.  The 
distinction  may  be  illustrated  by  the  difference  between  the 
right  of  a  party  to  a  suit  in  court  to  defend  his  own  cause,  and 
the  right  of  another  to  appear  and  defend  for  him.  The  one, 
like  the  tight  to  lif6,  liberty,  and  the  pursuit  of  happiness,  is 
inalienable.  The  other  is  the  privilege  conferred  by  law  on  a 
person  who  complies  with  the  prescribed  conditions. 

Every  state  in  the  Union,  and  every  civilized  government, 
h£is  laws  by  which  the  right  to  practice  in  its  courts  may  be 
granted,  and  makes  that  right  to  depend  on  the  good  moral 
character  and  professional  skill  of  the  party  on  whom  the  privi- 
lege is  conferred.  This  is  not  only  true  in  reference  to  the  first 
grant  of  license  to  practice  law,  but  the  continuance  of  the 
right  is  made,  by  these  laws,  to  depend  upon  the  continued  pos- 
session of  those  qualities. 

Attorneys  are  often  deprived  of  this  right,  upon  evidence  of 
bad  moral  character,  or  specific  acts  of  immorality  and  dishon- 
esty which  show  that  they  no  longer  possess  the  requisite  quali- 
fications. 

AH  this  is  done  by  law,  either  statutory  or  common ;  and 
whether  the  one  or  the  other,  equally  the  expression  of  legisla- 
tive will,  for  the  common  law  exists  in  this  country  only  as  it  is 
adopted  or  permitted  by  the  legislatures,  or  by  constitutions. 
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No  reason  is  perceived  why  this  body  of  men,  in  their  import- 
ant relations  to  the  courts  of  the  nation,  are  not  subject  to  the 
action  of  congress,  to  the  same  extent  that  they  are  under  legis- 
lative control  in  the  states,  or  in  any  other  government;  and  to 
the  same  extent  that  the  judges,  clerks,  marshals,  and  other 
officers  of  the  court  are  subject  to .  congressional  legislation. 
Having  the  power  to  establish  the  courts,  to  provide  for  and 
regulate  the  practice  in  those  courts,  to  create  their  officers, 
and  prescribe  their  functions,  can  it  be  doubted  that  congress 
has  the  full  right  to  prescribe  terms  for  the  admission^  rejection, 
and  expulsion  of  attorneys,  and  for  requiring  of  them  an  oath, 
to  show  whether  they  have  the  proper  qualifications  for  the  dis- 
charge of  their  duties  ?******* 

The  majority  of  this  court,  however,  do  not  base  their  deci- 
sions on  the  mere  absence  of  authority  in  congress,  and  in  the 
states,  to  enact  the  laws  which  are  the  subject  of  consideration, 
but  insist  that  the  constitution  of  the  United. States  forbids,  in 
prohibitory  tei-ms,  the  passage  of  such  laws,  both  to  the  congress 
and  to  the  States.  The  provisions  of  that  instrument,  relied  on 
to  sustain  this  doctrine,  are  those  which  forbid  Congress  and  the 
states,  respectively,  from  passing  bills  of  attainder  and  ex,  post 
facto  laws.  It  is  said  that  the  act  of  congress,  and  the  provi- 
sion of  the  constitution  of  the  state  of  Missouri  under  review, 
are  in  conflict  with  both  these  prohibitions,  and  are  therefore 
void. 

I  will  examine  this  proposition,  in  reference  to  these  two 
clauses  of  the  constitution,  in  the  order  in  which  they  occur  in 
that  instrument. 

1.  In  regard  to  bills  of  attainder,  I  am  not  aware  of  any 
judicial  decision  by  a  court  of  federal  jurisdiction  which  under- 
takes to  give  a  definition  of  that  term.  We  are  therefore  com- 
pelled to  recur  to  the  bills  of  attainder  passed  by  the  English 
parliament,  that  we  may  learn  so  much  of  their  peculiar  char- 
acteristics as  will  enable  us  to  arrive  at  a  sound  conclusion,  as 
to  what  was  intended  to  be  prohibited  by  the  constitution. 

The  word  attainder  is  derived,  by  Sir  Thomas  Tomlins,  in  his 
law  dictionary,  from  the  words  attincta  and  attinctura,  and  is 
defined  to  be  "  the  stain  or  corruption  of  the  blood  of  a  criminal 
capitally  condemned ;  the  immediate  inseparable  consequence  of 
the  common  law,  on  the  pronouncing  the  sentence  of  death." 
The  eflFect  of  this  corruption  of  blood  was,  that  the  party  attainted 
63 
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lost  all  inheritable  quality,  and  could  neither  receive  nor  trans- 
mit any  property  or  other  rights  by  inheritance. 

This  attainder,  or  corruption  of  blood,  as  a  consequence  of 
judicial  sentence  of  death,  continued  to  be  the  law  of  England, 
in  all  cases  of  treason,  to  the  time  that  our  constitution  Tras 
framed,  and,  for  aught  that  is  known  to  me,  is  the  law  of  that 
country,  on  condemnation  for  treason,  at  this  day. 

Bills  of  attainder,  therefore,  or  acts  of  attainder,  as  they  were 
called  after  they  were  passed  into  statutes,  were  laws  which 
declared  certain  persons  attainted,  and  their  blood  corrupted  so 
that  it  had  lost  all  heritable  quality.  Whether  it  declared  other 
punishment  or  not,  it  was  an  act  of  attainder  if  it  declared  this. 
This  also  seems  to  have  been  the  main  feature  at  which  the 
authors  of  the  constitution  were  directing  their  prohibition  ;  for 
after  having,  in  article  I,  prohibited  the  passage  of  bills  of 
attainder — in  section  nine,  to  congress,  and  in  section  ten,  to  the 
states — there  still  remained  to  the  judiciary  the  power  of  declaim 
ing  attainders.  Therefore,  to  still  further  guard  against  this 
odious  form  of  punishment,  it  is  provided,  in  section  3,  of  article 
III,  concerning  the  judiciary,  that,  while  congress  shall  have 
power  to  declare  the  punishment  of  treason,  no  attainder  of 
treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 

This,  however,  while  it  was  the  chief,  was  not  the  only  pecu- 
liarity of  bills  of  attainder  which  was  intended  to  be  included 
within  the  constitutional  restriction.  Upon  an  attentive 
examination  of  the  distinctive  features  of  this  kind  of  legislation, 
I  think  it  will  be  found  that  the  following  comprise  those  essen- 
tial elements  of  bills  of  attainder,  in  addition  to  the  one  already 
mentioned,  which  distinguish  them  from  other  legislation-,  and 
which  made  them  so  obnoxious  to  the  statesmen  who  organized 
our  government : 

1.  They  were  convictions  ^nd  sentences  pronounced  by  the 
legislative  department  of  the  government,  instead  of  the  judicial. 

2.  The  sentence  pronounced  and  the  punishment  inflicted 
were  determined  by  no  previous  law  or  fixed  rule. 

3.  The  investigation  into  the  guilt  of  the  accused,  if  any  such 
were  made,  was  not , necessarily  or  generally  conducted  in  his 
presence,  or  that  of  his  counsel,  and  no  recognized  rule  of  evi- 
dence governed  the  inquiry.  (See  Story  on  the  Constitution, 
Sec.  1844.) 
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It  is  no  cause  for  wonder  that  men  who  had  jast  passed  suc- 
cessfully through  a  desperate  struggle  in  behalf  of  civil  liberty 
should  feel  a  detestation  for  legislation  of  which  these  were  the 
prominent  features.  The  framers  of  our  political  system  had  a 
full  appreciation  of  the  necessity  of  keeping  separate  and  dis- 
tinct the  primary  departments  of  the  government.  Mr. 
Hamilton,  in  the  seventy-eighth  number  of  the  Federalist,  says 
that  he  agrees  with  the  maxim  of  Montesquieu,  that  "  there  is 
no  liberty  if  the  power  of  judging  be  not  separated  from  the 
legislative  and  executive  powers."  And  others  of  the  ablest 
numbers  of  that  publication  are  devoted  to  the  purpose  of  show- 
ing that  in  our  Constitution  these  powers  are  so  justly  balanced 
and  restrained  that  neither  will  probably  be  able  to  make  much 
encroachment  upon  the  others.  Nor  was  it  less  repugnant  to 
their  views  of  the  security  of  personal  rights,  that  any  person 
should  be  condemned  without  a  hearing,  and  punished  without 
a  law  previously  prescribing  the  nature  and  extent  of  that 
punishment.  They  therefore  struck  boldly  at  all  this  machinery 
of  legislative  despotism,  by.  forbidding  the  passage  of  bills  of 
attainder  and  ex  post  facto  laws,  both  to  congress  and  to  the 
states. 

It  remains  to  inquire  whether,  in  the  act  of  congress  under 
consideration  (and  the  remarks  apply  with  equal  force  to  the 
Missouri  Constitution),  there  is  found  any  one  of  these  features 
of  bills  of  attainder,  and  if  so,  whether  there  is  sufficient  in  the 
act  to  bring  it  fairly  within  the  description  of  that  class  of  bills. 

It  is  not  claimed  that  the  law  works  a  corruption  of  blood. 
It  will  therefore  be  conceded  at  once,  that  the  act  does  not 
contain  this  leading  feature  of  bills  of  attainder. 

Nor  am  I  capable  of  seeing  that  it  contains  a  conviction  or 
sentence,  of  any  designated  person  or  persons.  It  is  said  that 
it  is  not  necessary  to  a  bill  of  attainder  that  the  party  to  be 
aflfected  should  be  named  in  the  act,  and  the  attainder  of  the 
Earl  of  Kildare  and  his  associates  is  referred  to  as  showing  that 
the  act  was  aimed  at  a  class.  It  is  very  true  that  bills  of 
attainder  have  been  passed  against  persons  by  some  description, 
when  their  names  were  unknown.  But  in  such  cases  the  law 
leaves  nothing  to  be  done  to  render  its  operation  eflFectual,  but 
to  identify  those  persons.  Their  guilt,  its  nature,  and  its 
punishment  are  fixed  by  the  statute,  and  only  their  personal 
identity  remains  to  be  made  out.    Such  was  the  case  alluded  to. 
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The  act  declared  the  guilt  and  punishment  of  the  Earl  of  Kil- 
dare,  and  all  who  were  associated. with  him  in  his  enterprise, 
and  all  that  was  required  to  insure  thpir  punishment  was  to 
prove  that  association.     , , 

If  this  were  not  so,  then  the  act  was  mem  brutum  fulmen, 
and  the  paj^ties,  other,  than  the  earl  could  only  be  punished,  not' 
withsta;nding  the  act,  by  proof  of  their  guilt  before  some 
competent  tribunal.     :  , 

No  person  is  poipted  out  in  the  act  of  congress,,  either  by 
name  or  by  description,  against  whom  it  is  to ;  operate.  The 
oath  is  only  required,  of  those  who  propose  to  accept  an  office 
or  to  practice  law ;  and  as  a  pre-requisite  to  the  exercise  of  the 
functions  of  the  lawyer,  or  the  officer,  :it  is  demanded  of  all 
persons  alike.  It  is  said  to  be  directed  as  a, class  to  those  alone 
who  were  engaged  ,in  the  rebellion;  but  this  is  manifestly 
incorrect,. as  the, oath  is,  exacted  alike  froni  the  loyal  and  the 
disloyal,  under  the  same  circumstances,  and  none  are  compelled 
to  take  it.  Neither,  does  the  act  declare  any  conviction,  either 
of  persons  or  classes.  If  so,  who  are  they,  and  of  what  crime 
are  they  declared  to  be  guilty?  Nor  does  it  pronounce  any 
sentence  or  inflict  any  punishment.  If  by  any  possibility  it  can 
be  said  to  provide  for  conviction  and  sentenccj  though  not  found 
in  the  act  itself,  it  leaves  the  party  himself  -  to  determine  his 
own  guilt  or  innocence,  and  pronounce  his  own  sentence.  It, is 
not,  then,  the  act  of  .congress^  but  the  party  interested,  that 
tries  and  condemns.  We  shall  see,  when  we. come  to  the  dis- 
cussion pf  this  act  in  its  relation  to  -ea;  post  facto  laws,  that  it 
inflicts  no  punishment.  ....,.,,, 

A  statute,  then^'whieh  designates  no  criminal,  either  by  name 
or  description— which  declares  no  guilt,  pronounces  no  sentence 
and  inflicts  no  punishments— can  in  no  .sense  be  called  a  bill  of 
attainder,  .  .■  -  ,   :-.  :■  :■.■-. 

2.  Passing  now  to  consider  whether  the  statute  is  an  ex  post 
faeto.  law,  we  find  that  the  meaning  of  that'  term  as  used  in  the 
constitution  is  a  matter  which  has :  been  frequently  before  this 
court,  and  it  has  been  so  well,  defined  as  to  leave  no  room  fox 
controyersy.  The  only  doubt,  which  can  arise  is  as  to  the  char- 
acter of  the  particular  case  claimed  to  come  within  the  definition, 
and;  not  as  to  the  definition  of  the  phrase  itself. 

All  the  cases  agree  that  the  term  is  to  be  applied,  to  crimina,l 
causes  alone,  and  not  to  civil  proceedings.    In  the  language  of 
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Justice  SrofiT,  in  the  case  of  Waison  v.  Mercer  (8  Peters,  88), 
"ex  post  facto  laws  relate  to  penal  and  criminal  proceedings, 
which  impose  punishment  and  forfpiture,  and  not  to  civil  pro- 
ceedings, which  affect  private  rights  retrospectively."  {Calden 
V.  Bull,.  3  Dallas,  386 ;  Fletcher  v.  JPeck,  6  Cranch,  87 ;  OgdenyJ 
IBaundm-s,  12  Wheaton,  266;  Satterleev.Matthewsoni  2  Peters^ 
380.)  '  ,•, 

The  first  case  on  the  subject  is  that  of  Colder  t.  Bull,  and  it 
is  the  one  in  which  the  doctrine  concerning  ex  post  facto  la'ws  is 
most  fully  expounded.  The  court  divides  all  laws  which  come 
within  the  meaning  of  that  clause  of  the  constitution  into  four 
classes  — 

1st.  Every  law  that  makes  an  action  done  before  the  passing 
of  the  law,  and  which  was  innocent  when  dofle,  criminal,  and 
punishes,  such  action. 

2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater 
than  it  was  when  committed.^ 

3d.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime  when 
committed. 

4th.  Every  law  that  alters  the  rule  of  evidence,  and  receives 
less  or  different  testimony  than  the  law  required  at  the  time  of 
the  commission  of  the  offense  to  convict  the  offender. 
« 'Again,  th^  couft  ifiays,  in  the  same  opinion,  that  "  the  true 
.distinction  is  >b^^jgeen  ex  post  facto  laws  and  retrospective 
law's,^*^  and  proceeds  to  show  that,  however  unjust  the  latter 
may  be,  they  are  not  prohibited  by  the  constitution,  while  the 
former  are. 

This  exposition  of  the  nature  of  ex  post  facto  laws  has  never 
been  denied,  nor  has  any  court  or  any  commentator  on  the  con- 
stitution added  to  the  classes  of  laws  here  set  forth,  as  coming 
within  that  clause  of  the  organic  law.  In  looking  carefully  at 
these  four  classes  of  laws,  two  things  strike  the  mind  as  com- 
mon to  them  all  — 

1st.  That  they  contemplate  the  trial  of  some  person  charged 
with  an  offense. 

2d.  That  they  contemplate  a  punishment  of  the  person  found 
guilty  of  such  offense. 

Now,  it  seems  to  me  impossible  to  show  that  the  law  in  ques- 
tion contemplates  either  the  trial  of  a  person  for  an  offense 
committed  before  its  passage,  or  the  punishment  of  any  person 
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for  such  an  offense.  It  is  true  that  the  act  requiring  an  oath 
provides  a  penalty  for  falsely  taking  it.  But  this  provision  is 
prospective,  as  no  one  is  supposed  to  take  the  oath  until  after 
the  passage  of  the  la-w.  This  prospective  penalty  is  the  only 
thing  in  the  law  which  partakes  of  a  criminal  character.  It  is 
in  all  other  respects  a  civil  proceeding.  It  is  simply  an  oath  of 
office,  and  it  is  required  of  all  office-holders  alike.  As  far  as  1 
am  informed,  this  is  the  first  time  in  the  history  of  jurisprudence 
that  taking  an  oath  of  office  has  been  called  a  criminal  pro- 
ceeding. If  it  is  not  a  criminal  proceeding,  then,  by  all  the 
authorities,  it  is  not  an  ex  post  facto  law. 

No  trial  of  any  person  is  contemplated  by  the  act  for  any 
past  offense.  Nor  is  any  party  supposed  to  be  charged  with 
any  offense  in  the  only  proceeding  which  the  law  provides. 

A  person  proposing  to  appear  in  the  court  as  an  attorney  is 
asked  to  take  a  certain  oath.  There  is  no  charge  made  against 
him  that  he  has  been  guilty  of  any  of  the  crimes  mentioned  in 
that  oath.  There  is  no  prosecution.  There  is  not  even  an 
implication  of  guilt  by  reason  of  tendering  him  the  oath,  for  it 
is  required  of  the  man  who  has  lost  everything  in  defense  of 
the  government,  and  whose  loyalty  is  written  in  the  honorable 
scars  which  cover  his  body,  the  same  as  of  the  guiltiest  traitor 
in  the  land.  His  refusal  to  take  the  oath  subjects  him  to  no 
prosecution.  His  taking  it  clears  him  of  no  guilt,  and  acquits 
him  of  no  charge. 

Where,  then,  is  this  ex  post  facto  law  which  tries  and  punishes 
a  man  for  a  crime  committed  before  it  was  passed  ?  It  can  only 
be  found  in  those  elastic  rules  of  construction  which  cramp  the 
powers  of  the  federal  government  when  they  are  to  be  exercised 
in  certain  directions,  and  enlarges  them  when  they  are  to  be 
exercised  in  others.  No  more  striking  example  of  this  could  be 
given  than  the  cases  before  us,  in  one  of  wMch  the  constitution 
of  the  United  States  is  held  to  confer  no  power  on  congress  to 
prevent  traitors  practicing  in  her  courts,  while  in  the  other  it  is 
held  to  confer  power  on  this  court  to  nullify  a  provision  of  the 
constitution  of  the  state  of  Missouri,  relating  to,  a  qualification 
required  of  ministers  of  religion. 

But  the  fatal  vice  in  the  reasoning  of  the  majority  is  in  the 
meaning  which  they  attach  to  the  word  punishment,  in  its 
application  to  this  law,  and  in  its  relation  to  the  definitions 
which  have  been  given  of  the  phrase,  ex  post  facto  laws. 
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Webster's  second  definition  of  the  word  punish  is  this :  "  In 
a  loose  sense,  to  afflict  with  punishment,  etc.,  with  a  view  to 
amendment,  to  chasten."  And  it  is  in  this  loose  sense  that  the 
word  is  used  by  this  court,  as  synonymous  with  chastisement, 
correction,  loss,  or  suffering  to  the  party  supposed  to  be -pun- 
ished, and  not  in  the  legal  sense,  which  signifies  a  penalty 
inflicted  for  the  commission  of  a  crime. 

And  so,  in  this  sense,  it  is  said  that  whereas  persons  who  had 
been  guilty  of  the  offenses  mentioned  in  the  oath  were,  by  the 
laws  then  in  force,  only  liable  to  be  punished  with  death  and 
confiscation  of  all  their  property,  they  are  by  a  law  passed  since 
these  offenses  were  committed,  made  liable  to  the  enormous 
additional  punishment  of  being  deprived  of  the  right  to  prac- 
tice law ! 

The  law  in  question  does  not  in  reality  deprive  a  person  guilty 
of  the  acts  therein  described  of  any  right  which  he  possessed 
before ;  for  it  is  equally  sound  law,  as  it  is  the  dictate  of  good 
sense,  that  a  person  who,  in  the  language  of  the  act,  has  volun- 
tarily borne  arms  against  the  government  of  the  United  States 
while  a  citizen  thereof,  or  who  has  voluntarily  given  aid,  com- 
fort, counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  to  the  goverment,  has,  by  doing  those  things,  forfeited 
his  right  to  appear  in  her  courts  and  take  part  in  the  adminis- 
tration of  her  laws.  Such  a  person  has  exhibited  a  trait  of 
character  which,  without  the  aid  of  the  law  in  question,  author- 
izes the  court  to  declare  him  unfit  to  practice  before  it,  and  to 
strike  his  name  from  the  roll  of  its  attorneys  if  it  be  found 
there. 

I  have  already  shown  that  this  act  provides  for  no  indictment 
or  other  charge,  that  it  contemplates  and  admits  of  no  trial,  and 
I  now  proceed  to  show  that  even  if  the  right  of  the  court  to 
prevent  an  attorney,  guilty  of  the  acts  mentioned,  from  appear- 
ing in  its  forum,  depended  upon  the  statute,  that  still  it  inflicts 
no  punishment  in  the  legal  sense  of  that  term. 

Punishment,  says  Mr.  Whaeton  in  his  Law  Lexicon,  is  "  the 
penalty  for  transgressing  the  law ; "  and  this  is,  perhaps,  as 
comprehensive,  and  at  the  same  time  as  accurate  a  definition 
as  can  be  given.  Now  what  law  is  it  whose  transgression  is 
punished  in  the  case  before  us  ?  None  is  referred  to  in  the  act, 
and  there  is  nothing  on  its  face  to  show  that  it  was  intended  as 
an  additional  punishment  for  any  offense  described  in  any  other 


182  ■  APPENDIX, 

act.  A  part  of  the  matters  of  which  the  applicant  is  required 
to  purge  himself  on  oath  may  amount  to  treason,  but  surely 
there  could  be  no  intention  or  desire  to  inflict  this  small  addi- 
tional punishment  for  a  crime  whose  penalty  already  was  death 
and  confiscation  of  property. 

In  fact  the  word  punishment  is  used  by  the  court  in  a  sense 
which  would  make  a  great  number  of  laws,  partaking  in  no 
sense  of  a  criminal  character,  laws  for  punishment,  and  there- 
fore ex  post  facto. 

A  law,  for  instance,  which  increased  the  facility  for  detecting 
frauds  by  compelling  a  party  to  a  civil  proceeding  to  disclose 
his  transactions  under  oath  would  result  in  his  punishment  in 
this  sense,,  if  it  compelled  him  to  pay  an  honest  debt  which 
could  not  be  coerced  from  him  before.  But  this  law  comes 
clearly  within  the  class  described  by  this  court  in  Watson  v. 
Mercer,  as  civil  proceedings  which  affect  private  rights  retro- 
spectively. 

Again,  let  us  suppose  that  several  persons  afflicted  with  a 
form  of  insanity  heretofore  deemed  harmless,  shall  be  found  all 
at  once  to  be  dangerous  to  the  lives  of  persons  with  whom  they 
associate.  The  state,  therefore,  passes  a  law  that  all  persons  so 
affected  shall  be  kept  in  close  confinement  until  their  recovery 
is  assured.  Here  is  a  case  of  punishment  in  the  sense  used  by 
the  court  for  a  matter  existing  before  the  passage  of  the  law. 
Is  it  an  ex  post  facto  law  ?  And  if  not,  in  what  does  it  differ 
from  one  ?  Just  in  the  same  manner  that  the  act  of  congress 
does,  namely,  that  the  proceeding  is  civil  and  not  criminal,  and 
that  the  imprisonment  in  the  one  case  and  the  prohibition  to 
practice  law  in  the  other,  are  not  punishments  in  the  legal 
meaning  of  that  term. 

The  civil  law  maxim,  "Nemo  debet  Ms  vexari,  pro  una  et 
eadem  causa"  has  been  long  since  adopted  into  the  common 
law  as  applicable  both  to  civil  and  criminal  proceedings,  and 
one  of  the  amendments  of  the  constitution  incorporates  this 
principle  into  that  instrument  so  far  as  punishment  affects  life 
or  limb.  It  results  from  this,  rule,  that  no  man  can  be  twice 
lawfully  punished  for  the  same  offense.  We' have  alrteady  seen 
that  the  acts  of  which  the  party  is  required  to '■purge"  hiibsSlf 
on  oath  constitute  the  Crime  of  tfe'SisdfiS'  l^d^W  if  the  judgment 
<tf  the  eburt'iri''  tihe'  'cas'^s  fefore"  us,  instead  of  permitting  the 
p'SVtils To'appear  without  taking  the  oath,  had  been  the  other 
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■way,  here  would  have  been  the  case  of  a  person  who,  on  the 
reasoning  of  the  mnjority,  is  punished  by  the  judgment  of  this 
court  for  the  same  acts  -which  constitute  the  crime  of  treason. 

Yet,  if  the  applicant  here,  should  afterward  be  indicted  for 
treason  on  account  of  these  same  acts,  no  one  will  pretend  that 
the  proceedings  here  could  be  successfully  pleaded  in  bar  of 
that  indictment.  But  why  not?  Simply  because  there  is 
here  neither  trial  or  punishment  within  the  legal  meaning  of 
these  terms. 

I  maintain  that  the  purpose  of  the  act  of  congress  was  to 
require  loyalty  as  a  qualification  of  all  who  practice  law  in  the 
national  courts.  The  majority  say  that  the  purpose  was  to 
impose  a  punishment  for  past  acts  of  disloyalty. 

In  pressing  this  argument  it  is  asserted  by  the  majority  that 
no  requirement  can  be  justly  said  to  be  a  qualification  which  is 
not  attainable  to  all,  and  that  to  demand  a  qualification  not 
attainable  by  all  is  a  punishment. 

The  constitution  of  the  United  States  provides  as  a  qualifica- 
tion for  the  offices  of  president  and  vice-president  that  the 
person  elected  must  be  a  native-born  citizen.  Is  this  a  punish' 
ment  to  all  those  naturalized  citizens  who  can  never  attain  that 
qualification  ?  The  Constitution  of  nearly  all  the  states  require 
as  a  qualification  for  voting  that  the  voter  shall  be  a  white  male 
citizen.  Is  this  a  punishment  for  all  the  blacks  who  can  never 
become  white  ? 

Again,  it  was  a  qualification  required  by  some  of  the  State 
constitutions  for  the  office  of  judge  that  the  person  should  not 
be  over  sixty  years  of  age.  To  a  very  large  number  of  the 
ablest  lawyers  in  any  State  this  is  a  qualification  to  which  they 
can  never  attain,  for  every  year  removes  them  farther  away 
from  the  designated  age.    Is  it  a  punishment  ? 

The  distinguished  commentator  on  American  law,  and  chan- 
cellor  of  the  state  of  New  York,  was  deprived  of  that  office  by 
"this  provision  of  the  constitution  of  that  state,  and  he  was 
thus,  in  the  midst  of  his  usefulness,  not  only  turned  out  of  office 
but  he  was  forever  disqualified  from  holding  it  again  by  a  law 
passed  after  he  had  accepted  the  office. 

This  is  a  much  stronger  case  than  that  of  a  disloyal  attorney 
forbid  by  law  to  practice  in  the  courts,'  yet  no  one  ever  thought 
the  law  was  ex  post  facto  in  the  sense  of  the  constitution  of  the 
ifnited  States. 
67 
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Illustrations  of  this  kind  could  be  multiplied  indefinitely, 
but  they  are  unnecessary. 

The  history  of  the  time  ■when  this  statute  Tvas  passed — the 
darkest  hour  of  our  great  struggle — the  necessity  for  its  exist- 
ence, the  humane  character  of  the  president  who  signed  the 
bill,  and  the  face  of  the  law  itself,  all  show  that  it  was  purely,  a 
qualification,  exacted  in  self-defense,  of  all  who  took  part  in 
administering  the  government  in  any  of  its  departments,  and 
that  it  was  not  passed  for  the  purpose  of  infiicting  punishment, 
however  merited,  for  past  ofienses. 

I  think  I  have  now  shown  that  the  statute  in  question  iswithin 
the  legislative  power  of  congress  in  its  control  over  the  courts 
and  their  officers,  and  that  it  was  not  void  as  being  either  a  biU 
of  attainder  or  an  ex  post  facto  law.     ***** 
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CONSTITUTION  OP  THE  UNITED  STATES. 
We  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity, 
provide  for  the  common  defense,  promote  the  general  wel- 
fare, and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  constitution  for  the 
United  States  of  America.  , 

ARTICLE  I. 
Section  1.  All  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States,  which  shall  consist, 
of  a  senate  and  house  of  representatives. 

§  2.  The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch  of  the 
state  legislature. 

No  person  shall  be  a  representative  who  shall  not  have 
attained  to  the  age  of  twenty-five  years,  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

Representatives  and  direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included  within  this  union,/ 
according  to  their  respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  persons,  including  those 
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bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  three-fifths  of  all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the 
congress  of  the  United  States,  arid  within  every  subsequent 
term  of  ten  years,  in  such  manner  as  they  shall  by  law  direct. 
The  number  of  representatives  shall  not  exceed  one  for  every 
thirty  thousand,  but  each  state  shall  have  at  least  one  repre- 
sentative; and  until, such  enumeration  shall  be  made,  the  state 
of  New  Hampshire  shall  be  entitled  to  choose  three,  Massa- 
chusetts eight,  Rhode  Island  and  Providence  Plantations  one, 
Connecticut  five,  New  York  six.  New  Jersey  four,  Pennsylvania 
eight,  Delaware  one,  Maryland  six,  Virginia  ten.  North  Caro- 
lina five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state, 
the  executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and 
other  officers ;  and  shall  have  the  sole  power  of  impeachment. 

§  3.  The  senate  of  the  United  States  shall  be  composed  of 
two  senators  from  each  state,  chosen  by  the  legislature  thereof, 
for  six  years ;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into 
three  classes.  The  seats  of  the  senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and  of  the  third  class 
at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
chosen  every  second  year ;  and  if  vacancies  happen  by  resigna- 
tion, or  otherwise,  during  the  recess  of  the  legislature  of  any 
state,  the  executive  thereof  may  make  temporally  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  fill 
such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not  when  elected,  be  an  inhabitant 
of  that  state  for  which  he  shall  be  chosen. 

The  vice-president  of  the  United  States  shall  be  president  of 
the  senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  ofiicers,  and  also  a  presi- 
dent pro  te^npore,  in  the  absence  of  the  vice-president,  or  when 
he  shall  exercise  the  office  of  president  of  the  United  States. 
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The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
"When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirma- 
tion. When  the  president  of  the  United  States  is  tried,  the 
chief,  justice  shall  preside :  and  no  person  shall  be  convicted 
■without  "the  concurrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend,  further 
than  to  removal  from  office  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust  or  profit  under  the  United  States  ; 
but  the  party  convicted  shall  nevertheless  be  liable  and  subject 
to  indictment,  trial,  judgment  and  punishment,  according  to  law. 

§  4.  The  times,  places  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  prescribed  in  each  state 
by  the  legislature  thereof;  but  the  congress  may  at  any  time 
bylaw  mate  or  alter  such  regulations,  except  as  to  the  places 
of  choosing  senators.' 

The  congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 

§  5.  Each  house  shall  be  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  business ;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in  such  manner  and  under  such 
penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules;  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy,  and  the  yeas  and .  nays  of  the 
members  of  either  house  on  any  question  shall,  at  the  desire  of 
one-fifth  of  those  present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  than  three  days,  nor 
to  any  other  place  than  that  in  which  the  two  houses  shall  be 
sitting. 

§  6.  The  senators  and  representatives  shall  receive  a  com- 
pensation for  their  services,  to  be  ascertained  by  law,  and  paid 
out  of  the  treasury  of  the  United  States.  They  shall  in  all 
cases,  except  treason,  felony  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  their  attendance  at  the  session  of  their 
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respective  houses,  and  in  going  to  and  returning  from  the 
same  ;  and  for  any  speech  or  debate  in  either  house,  they  shall 
not  be  questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  which  shall  have  been  created, 
or  the  emoluments  whereof  shall  have  been  increased  during 
such  time  ;  and  no  person  holding  any  office  under  the  United 
States,  shall  be  a  member  of  either  house  during  his  continu- 
ance in  office. 

§  7.  All  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives ;  but  the  senate  may  propose  or  concur  with 
amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representa- 
tives and  the  senate,  shall,  before  it  become  a  law,  be  presented 
to  the  president  of  the  United  States ;  if  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it,  with  his  objections  to  that 
house  iii  which  it  shall  have  originated,  who  shall  enter  the 
objections  at  large  on  their  journal,  and  proceed  to  reconsider 
it.  If  after  such  reconsideration  two-thirds  of  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  houses 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be 
returned  by  the  president  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  itj  unless  the  congress 
by  their  adjournment  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of 
the  senate  and  house  of  representatives  may  be  necessary 
(except  on  a  question  of  adjournment),  shall  be  presented  to  the 
president  of  tlie  United  States;  and  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  senate  and  house  of  rep- 
resentatives, according  to  the  rules  and  limitations  prescribed 
in  the  case  of  a  bill. 
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§  8.  The  congress,  shall  have  power 

To  lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defense  and  general  wel- 
fare of  the  United  States ;  but  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States  ; 

To  establish  post-ofBces  and  post-roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times' to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries ; 

To  constitute  tribunals  inferior  to  the  supreme  court ; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  oflfenses  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years  ; 

To  provide  and  maintain  a  navy  ; 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  reserving  to  the  states  respectively 
the  appointment  of  the  officers,  and  the  authority  of  training 
the  militia  according  to  the  disqipline  prescribed  by  congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  states  and  the  acceptance  of  congress,  become  the 
seat  of  the  government  of  the  United  States,  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  fhe 
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legislature  of  the  state  in  which  the  same  shall  he,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful 
buildings ;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  oflBicer  thereof. 

§  9.  The  migration  or  importation  of  such  persons  as  any  of 
the  states  now  existing  shall  think  proper  to  admit,  shall  not  be 
pi'ohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  herein  before  directed 
to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 

No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  state  over  those  of  another :  nor 
shall  vessels  bound  to,  or  from,  one  state,  be  bbliged  to  enter, 
clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law ;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States : 
And  no  person  holding  any  office  of  profit  or  trust  under  them, 
shall,  without  the  consent  of  the  congress,  accept  of  any  present, 
emolument,  office,  or  title  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state. 

§  10.  No  state  shall  enter  into  any  treaty,  alliance  or  confed- 
eration ;  grant  letters  of  marque  and  reprisal ;  coin  money ;  emit 
bills  of  credit ;  make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts ;  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts,  or  grant  any 
title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
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absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States  ;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  congress. 

No  state  shall,  without  the  consent  of  congress,  lay  any  duty 
of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreernent  or  compact  with  another  state  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually,  invaded  or  in 
such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II.      , 

Skctiokt  1.  The  executive  power  shall  be  vested  in  a  president 
of  the  United  States  of  America.  He  shall  hold  his  office  dur- 
ing the  term  of  four  years,  and,  together  with  the  vice-president, 
chosen  for  the  same  term,  be  elected,  as  follows  : 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  senators  and  repi-esentatives  to  which  the  state  may 
be  entitled  in  the  congress ;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector  : 

[*  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two 
persons,  of  ■whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  state  with 
themselves.  And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the 
ntuntaer  of  votes  for  each ;  w^ich  list  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  seat  of  the  government  of  the  United  States,  directed  to  the  presi- 
dent of  the  senate.  The  president  of  the  senate  shall,  in  the  presence  of  the 
sena,te  and  house  of  representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted.  The  person  having  the  greatest  numberof  votes  shaU 
be  the  president,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  there  be  more  than  one  who  have  such  majority,  and  have 
an  equal  number  of  votes,  then  the  house  of  representatives  shall  immediately 
choose  by  ballot  one  of  them  for  president ;  and  if  no  person  have  a  majority 
then  from  the  five  highest  on  the  list  the  said  house  shall  in  like  manner  choose 
the  president.  But  in  choosing  the  president,  the  votes  shall  be  taken  by 
States,  the  representation  from  each  state  having  one  vote ;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  states, 
aijd  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case, 
after  the  choice  of  the  president,  the  person  having  the  greatest  number  of 
votes  of  the  electors  shall  be  the  vice-president.  But  if  there  should  remain 
two  or  more  who  have  equal  votes,  the  senate  shaU  choose  from  them  by  ballot 
the  vice-president.] 

The  congress  may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give  their  votes ;  which 
day  shall  be  the  same  throughout  the  United  States. 

■  *  This  clause  within  brackets  has  been  superseded  and  annulled  by  the  12th 
amendment. 
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No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  constitution, 
shall  he  eligible  to  the  oiSce  of  president;  neither  shall  any  per- 
son be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been  fourteen  years  a  resident  within 
the  United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice-presi- 
dent, and  the  congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation  or  inability,  both  of  the  president 
and  vice-president,  declaring  what  officer  shall  then  act  as  presi- 
dent, and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a  president  shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for, his  services,  a 
compensation,  which  shall  neither,  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  or  affirmation : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  president  of  the  United  States,  and  will  to  the  best 
of  ray  ability,  preserve,  protect  and  defend  the  constitution  of 
the  United  States." 

§  2.  The  president  shall  be  commander-in-chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
states,  when  called  into  the  actual  service  of  the  United  States; 
he  may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
each  of  the  executive  departments,  upon  any  subject  relating  to 
the  duties  of  their  respective  oifices,  and  he  shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur ;  and  he  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint  embassadors, 
other  public  ministers  and  consuls,  judges  of  the  supreme  court 
and  all  other  officers  of  the  United  States,  whose  appointments 
are  not  herein  otherwise  provided  for,  arid  which  shall  be  estab- 
lished by  law ;  but  the  congress  may  by  law  vest  the  appoint- 
68 
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ment  of  such  inferior  officers  as  they  think  jjraper  in  the  presi-' 
dent  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the.  sen  ate,,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

§  3.  He  shall  from  time  to  time  give  to  the  congress  informa- 
tion of  the  state  of  the  union,  and  recommend  to  their  consid- 
eration such  measures  as  he  shall  judge  necessary  and  expedient ; 
he  may,  on  extraordinary  occasions,  convene  both  houses,  or 
either  of  them,  and  in  case  of  disagreement  between  them  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them  to 
such  time  as  he  shall  think  proper ;  he  shall  receive  embassadors 
and  other  public  ministers ;  he  shall  take  care  that  the  laws  be 
faithfully  executed,  and  shall  commission  all  the  officers  of  the 
United  States. 

§  4.  The  president,  vice-president  and  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  ni. 

Sbction  1.  The  judicial  power  of  the  United  States,  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain  and  establish.  The 
judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services,  a  compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office. 

§  2.  The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority; — to  all  cases  affecting  embassadors,  other  public 
ministers,  and  consuls ;  —  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  —  to  controversies  to  which  the  United  States 
shall  be  a  party ; —  to  controversies  between  two  or  more  states ; 
—  between  a  state  and  citizens  of  another  state;  —  between 
citizens  of  different  states, —  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens  or 
subjects. 

In  all  cases  affecting  embassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  be  party,  the  supreme  court, 
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shall  have  original  jurisdiction.  In  all  the  other  cases  before 
mentioned,  the  supreme  court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions,  and  under  such 
regulations  as  the  congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury ;  and  such  trial  shall  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed  ;  but  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at  such  place  or  places 
as  the  congress  may  by  law  have  directed. 

§  3.  Treason  against  the  United  States,  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giv- 
ing them  aid  and  comfort-.  No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption 
of  blood,  or  forfeiture,  except  during  the  life  of  the  person 
attainted. 

ARTICLE  IV. 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings  of  eyery 
other  state.  And  the  congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof. 

§  2.  The  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
whfch  he  fled,  be  delivered  up,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another  shall,  in  consequence  of  any  law 
or  regulation  therein,  be  discharged  from  such  service  or  labor, 
but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due. 

§  3.  New  states  may  be  admitted  by  the  congi-ess  into  this 
union  ;  but  no  new  state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state ;  nor  ^ny  state  be  formed  by 
the  junction  of  two  or  more  states,  or  part  of  states,  without 
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the  consent  of  the  legislature  of  the  states  concerned,  as  well 
as  of  the  congress. 

The  congress  stall  have  power  to  dispose  of  and  make  aU 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  TInited  States ;  and  nothing  in  this 
constitution  shall  be  so  consjtrued  as  to  prejudice  any  claims  of 
the  United  States  or  any  particular  state. 

§  4.  The  United  States  shall  guarantee  to  every  state  in  this 
union  a  republican  form  of  government,  and  shall  protect  each 
of  them  against  invasion  ;  and  on  application  of  the  legislature, 
or  of  the  executive  (when  the  legislature  cannot  be  convened) 
against  domestic  violence. 

ARTICLE  V. 

The  congress,  whene'Ve^  two-thirds  of  both  houses  shall  deeni 
it  necessary,  shall  propose  amendments  to  this  constitution,  or, 
on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
States,  shall  call  a  convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  constitution,  when  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  -mode  of  ratification  may  be  pro- 
posed by  the  congress ;  provided  that  no  amendment  which  may 
be  made  prior  to  the  year  one  thousand. eight  hundred  and  eight 
shall  in  any  manner  affect  the  first  and  fourth  .clauses  in  the 
ninth  section  of  thp  first  article;,  and  that  no  state,  without  its 
consent,  shall  be  deprived  of  it?  equal  suffrage  in  the  senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States  under  this  constitution,  as  under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  which 
shall  be  tiiade  in  pursuance  thereof;  and  all  treaties  made,  or 
which  shall  be  made  under  the  authority  of  the  United  State^ 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shallbe  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

The  senators  a;nd  representatives  before  mentioned,  and  the 
members  of  the^  several  state  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
states,  shall  be  bottnd  by  oath  or  affirmation,  to  support  this 
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constitution ;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 

ARTICLE  yn. 

The  ratification  of  the  convention  of  nine  states,  shall  be  suf- 
ficient for  the  establishment  of  this  constitution  between  the 
states  so  ratifying  the  same. 
Done  in  convention  by  the  unanimous  consent  of  the  stSftes 
present,  the  seventeenth  day  of  September,  in  the  year  of 
our  Lord,  one  thousand  seven  hundred  and  eighty-seven, 
and  of  the  independence  of  the  United  States  the  twelfth. 
In  witness  whereof  we  have  hereunto  subscribed  our 
names.  GEORGE  WASHINGTON, 

President  and  Deputy  from  Virginia.* 


AMENDMENTS  TO  THE  CONSTITUTION 

OP   THE   UNITED   STATES   OP   AMEEICA. 

Proposed  hy  Congress,  arid  ratified  hy  the  Legislatures  of  the 
several  States,  pursuant  to  the  fifth  article  of  the  original 
Constitution  .\ 

ARTICLE  L 
Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  peo- 
ple peaceably  to  issemble,  and  to  petition  the  government  for  a 
redress  of  grievances. 

*  The  constitution  was  adopted  on'  the  17th  September,  1787,  by  the  conven. 
tion  appointed  In  pursuance  of  the  resolution  of  the  congress  of  the  confedera- 
tion, of  the  21st  February,  1787,  and  was  ratified  by  the  conventions  of  the  sev- 
eral states,  as  follows,  viz. : 

Delaware, December  7th,  1787.    South  Carolina, May  23d,  1788. 

Pennsylvania December  12th,  1787.    New  Hampshire, June  21st,  1788. 

New  Jersey, December  18th,  1787.    Virginia. ..June  26th,  1788. 

Georgia January  2d,  1788.    New  York, ...July  26th,  1788. 

Connecticut, January  9th,  1788.    North  Carolina,,.. November  21st,  1789. 

Massachusetts, February  6th,  1788.    Rhode  Island, May  29th,  1790. 

Maryland, April  28th,  1788. 

t  The  first  ten  amendments  to  the  federal  constltutioi?,  were  proposed  by  the 
first  congress ;  were  ratified  by  the  several  states  in  1789-M,  and  became  valid, 
December  15,  1791.  There  were  two  other  amendments  proposed,  but  not 
adopted,  viz. : 

"  1.  After  the  first  enumeration  required  by  the  first  article  of  the  constitu- 
tion, there  shall  be  one  representative  for  every  thirty  thousand,  until  the 
number  shall  amount  to  one  hundred,  after  which  the  proportion  shall  be  so 
regulated  by  congress,  that  there  shall  not  be  less  than  one  hundred  represen- 
tatives, nor  less  than  one  representative  for  every  forty  thousand  persons,  until 
,the  number  of  representatives  shall  amount  to  two  hundred,  after  which  the 
proportion  shall  be  so  regulated  by  congress  that  there  shall  not  be  less  than 
■  two  hundred  representatives,  nor  more  than  one  representative  for  every  fifty 
thousand  persons. 

"2.  Nto  law,  varying  the  compensation  for  the  services  of  the  senators  and  rep- 
resentatives, shall  take  effect  until  an  election  of  representatives  shall  have 
Intervened." 
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ARTICLE  n. 
A  well-regulated  militia,  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms,  shall 
not  be  infringed. 

ARTICLE  m. 
No  soldier  shall,  in  time  of  peace  be  quartered  in  any  house, 
■without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  IV. 
The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrant  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place. to  be  searched,  and  person  or  things 
to  be  seized. 

ARTICLE  v. 
No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger  ;  nor  shall  any  person  be  subject  for  the  same  offense  to 
be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

ARTICLE  VL 
In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation  ; 
to  be  confronted  with  the  witnesses  against  him ;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and  to  have 
the  assistance  of  counsel  for  his  defense. 

ARTICLE  VIL 
/     In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
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ined  in  any  court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishment  inflicted. 

AETICLE  IX. 

The  enumeration  in  the  constitution,  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people. 

ARTICLE  XL* 

.  The  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE  XILt 
The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  president  and  vice-president,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  presi- 
dent, and  in  distinct  ballots  the  person  voted  for  as  vice- 
president,  and  they  shall  make  distinct  lists  of  all  persons 
voted  for  as  president,  and  of  all  persons  voted  for  as  vice- 
jpresident,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of 
the  senate  ;  the  president  of  the  senate  shall,  in  presence  of  the 
senate  and  house  of  representatives,  open  all  the  certificates 
and  the  votes  shall  then  be  counted ;  the  person  having  the 
greatest  number  of  votes  for  president,  shall  be  the  president, 
if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed ;  and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three,  on 
the  list  of  those  voted  for  as  president,  the  house  of  representa- 
tives shall  choose  immediately,  by  ballot,  the  president.    But 

*  Recommended  by  the  Third  Congress,  and  became  valid  January  8, 1798. 
t  Eeoommended  by  the  Eighth  Congress,  and  became  valid  September  25, 18M. 
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in  choosing  the  president  the  votes  shall  be  taken  hy  states,  the 
representation  from  each  state  having  one  vote ;  a  quorum  for 
this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be 
necessary  to  a  choice.  And  if  the  house  of  representatives  shall 
not  choose  a  president  whenever  the  right  of  choice  shall  de- 
volve upon  them,  before  the  fourth  day  of  March  next  following, 
then  the  vice-president  shall  act  as  president,  as  in  the  case  of 
the  death  or  other  constitutional  disability  of  the  president. 
The  person  having  the  greatest  number  of  votes  as  vice-presi- 
dent shall  be  the  vice-president,  if  such  number  be  a  majority 
of  the  whole  number  of  electors  appointed,  and  if  no  per- 
son have  a  majority,  then  from  the  two  highest  numbers  on  the 
list,  the  senate  shall  choose  the  vice-president ;  a  quorum  for 
the  purpose  shall  consist  of  two-thirds  of  the  whole  number  of 
senators,  and  a  majority  of  the  whole  number  shall  be  necessary 
to  a  choice.  But  no  person  constitutionally  ineligible  to  the 
office  of  president  shall  be  eligible  to  that  of  vice-president  of 
the  United  States. 

ARTICLE  Xm.  * 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction. 

§  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

Amendments  to  the  Constitution  of  th$  United  States,  recom- 
mended hy  Congress,  but  not  approved  by  the  required 
number  of  States. 

EECOMMENDED  BY  JOINT  EESOLtTTION   OF  CONGBESS,  IN   1810. 

"If  any  citizen  of  the  United  States  shall  accept,  claim, 
receive  or  retain  any  title  of  nobility  or  honor,  or  shall,  without 
the  consent  of  congress,  accept  and  retain  any  present,  pen- 
sion, office  or  emolument,  of  any  kind  whatever  from  any 
emperor,  king,  prince  or  foreign  power,  such  person  shall 
cease  to  be  a  citizen  of  the  United  States,  and  shall  be  incapa- 

*  Recommended  by  joint  resolution  of  Congress,  February  1, 1865,  and  declared 
a  part  of  the  constitution  by  a  public  declaration  of  the  secretary  of  state, 
December  IS,  1865,  it  having  been  adopted  by  twenty-seven  states,  viz. :  Illinois 
Ehode  Island,  Michigan,  Maryland,  New  York,  West  Virginia,  Maine,  Kansas, 
Massachusetts,  Pennsylvania,  Virginia,  Ohio,  Missouri,  Nevada,  Indiana,  Lou- 
isiana, Minnesota,  Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut, 
New  Hampshire,  South  Carolina,  Alabama,  North  Carolina  and  Georgia,  In  the 
order  here  named.  Oregon  ratified  the  amendment  on  the  11th  of  November, 
186S. 
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ble  of  holding  any  office  of  trust  or  profit    under  them,  or 
either  of  them." 

[Only  twelve  states  adopted  this  amendment,  viz. :  Missouri, 
Kentucky,  Ohio,  Delaware,  Pennsylvania,  New  Jersey,  Ver- 
mont, Tennessee,  Georgia,  North  Carolina,  Massachusetts  and 
New  Hampshire,  in  the  order  named.  In  New  York  and 
Rhode  Island  it  was  rejected,  and  in  Connecticut,  South  Caro- 
lina and  Vermont  no  definite  action  was  taken.  See  State 
Papers,  15th  Cong.,  vol.  iv.  No.  16.}     ' 

EECOMMENDED  BY  JOINT  EESOLUTIONT  OF  CONGEESS,  MAECH,  1861i 

AETICLE  XIII. 
"No  amendment  shall  be  made  to  the  constitution  which 
will  authorize  or  give  to  congress  the  power  to  abolish  or 
interfere,  within  any  state,  with  the  domestic  institutions 
thereof,  including  that  of  persons  held  to  labor  or  service  by 
the  laws  of  said  state." 


AMENDMENT  NOW  PENDING  FOR  ADOPTION.* 

EECOMMENDED  BY  JOINT  EESOLUTION  OP  CONGEESS,  JUNE  16,  1866. 

ARTICLE  XIV. 

Section  1.  All  persons  bojrn  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside.  No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  the  citizens  of  the  United  States ; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law. 

§  2.  Representatives  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  state,  excluding  Indians  not  taxed. 
But  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  president.and  vice-president  of  the  United  States, 
representatives  in  congress,  the  executive  and  judicial  officers 
of  a  state,  or  the  members  of  the  legislature  thereof,  is  denied  to 
any  "of  the  male  inhabitants  of  such  state,  being  twenty-one 

*  A  certificate  from  the  department  of  state,  dated  April  Zlth,  1887,  shows  that 
twenty  states  had,  on  that  date,  notified  their  acceptance  of  this  amendment, 
viz. :  Connecticut,  New  Hampshire,  Tennessee,  New  Jersey,  Oregon,  Vermont, 
New  York,  Ohio,  Illinois,  West  Virginia,  Kansas,  Nevada,  Missouri,  Indiana, 
Minnesota,  Rhode  Island,  Wisoousin,  Pennsylvania,  Michigan  and  Massa- 
chusetts. 
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years  of  age,  and  citizens  of  the  United  States,  or  in  any  -way 
abridged,  except  for  participation  in  rebellion  or  other  crime, 
the  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in  such 
state. 

§  3.  No  person  shall  be  a  senator  or  representative  in  con- 
gress, or  elector  of  president,  vice-preadent,  or  hold  any  office, 
civil  or  military,  under*  the  United  States,  or  under  any  state, 
who,  having  previously  taken  an  oath,  as  a  member  of  congress, 
or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
state  legislature,  or  as  an  executive  or  judicial  officer  of  any 
state,  to  support  the  constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof:  but  congress  may 
by  a  vote  of  two-thirds  of  each  house  remove  such  disability. 

§  4.  The  validity  of  the  public  debt  of  the  United  States, 
authoi'ized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither  the  United 
States,  nor  any  state,  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave ; 
but  all  such  debts,  obligations  and  claims  shall  be  held  illegal 
and  void. 

§  5.  The  congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. 
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States  as  political  institutions  have  no  voice  in  general  governments 146 

FELONIES. 

Committed  on  the  high  seas, , ,...  237 


INDEX.  159 

rOEEIGN  JUDGMENTS.  page. 

Effect  of,  etc.,  discussed ^g 

FEANCHISE. 
Political  franchise,  discussed 114-119 

FUGITIVES  FROM  JUSTICE. 

To  be  delivered  up  on  demand  of  the  executive,  etc 3172 

FUGITIVES  FROM  SERVICE   OR  LABOR. 

Construction  of  that  clause  discussed, 3'I3-3'?5 

Decision  of  Supremo  Court  in  Pennsylvania  against  Prigg,  examined,.  .3'73-3'r9 

GENERAL  AND  STATE  GOVERNMENTS. 

Over  same  territory  and  people gO 

Their  relation,  and  the  structure  of  each, 80-81 

Decision  of  subjects  of  jurisdiction, 81 

How  distinguished  (see  note), 81 

Why  they  were  thus  distinguished 81 

Neither  primary  in  respect  to  the  other, 82 

Structure  of  each, .' . .  82 

Necessity  for,  to  secure  the  objects  named  in  the  preamble  of  the  consti- 

tution 86-104 

Parts  of  the  same  national  system, 103,  111 

Discussions  respecting, 140 

Both  parties  desired  same  thing, 141 

Reason  for  embarrassments,  etc., 141 

Supposed  incompatibiUty  of  the  two  classes  of  governments  not  real, . . .  141 

Same  people  to  administer  both, 142 

Same  authority  to  be  administered, ■ 142 

Same  interests  to  be  promoted  and  protected, 142 

Neitlier  centralization  on  one  hand,  nor  diffusion  on  the  other,  .1 142 

Jurisdiction  of  each, 143 

Not  partly  federal  and  partly  national, 145 

States  administer  by  national  authority, 176 

GOVERNMENT. 

An  institution  of  society  for  administering  the  public  authority, 22-29 

The  basis  of  its  authority, 23 

Originate  in  necessity, 23 

An  institution  of  civil  society, ., 28 

Distinction  between  government  and  society, 29 

The  nature  of  governments  and  their  rights, 29 

Different  forms  of —  determined  by  society, 30 

Government  is  an  institution  of  the  people, 47 

Has  no  inherent  authority  (55  note), 47 

Has  only  authority  of  administration, 48 

•Subject  to  the  authority  of  the  people 48 

United  States  as  a  government, 53 

Definition  of  government  of  United  States 64 

Distinction  between  the  government  and  the  nation 64 
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See  also  note  on  same, ...;... 54 

Authority  derived  from  the  people, 55 

Instituted  for  their  use  to  the  people,  etc.  (note), 55 

How  it  exercises  supreme  authority, 56 

National  government  designed  to  be  permanent, , 56 

Powers  of,'  sufficient  for  national  purposes, 57 

Instituted  by  sovereign  authority, 58 

General  and  state,  parts  of  same  system, 103 

Have  only  administrative  authority, 143 

Corporate  instruments  for  the  admistration  of  the  public  authority, ....  143 

States  administer  by  national  authority, 176 

GOVERNMENT  OF  THE  UNITED  STATES. 

A  body  corporate  and  politic, 58 

How  created, 58 

In  what  it  consists, 58 

Supreme  within  its  sphere,, , 69 

Origin  of;' considered, 83 

Neither  a  consolidated  government  or  a  confederacy, 85 

A  national  government  of  the  people, 85 

Necessary  to  establish  justice, 91 

Prior  to,  had  no  national  tribunal  (note), 94 

Necessary  to  secure  objects  named  in  preamble 86-1 04 

Necessarily  independent  of  other  governments,. 122 

In  what  sense  it  is  one  of  delegated  powers, 115-17'? 

In  what  sense  the  states  have  residuary  powers 175 

Has  full  powers  oyer  subjects  committed  to  its  jurisdiction, 175 

Powers  of  the  general  government  to  be  executed  by  the  natioUj 175 

People  of  the  nation  present  in  the  general  government, 176 

Why  the  suly^cts  of  jurisdiction  were  enumerated,. 177 

Theory  upon  which  its  general  powers  are  to  be  discussed, 183 

War  powers  of, ' 244-266 

Exclusive  jurisdiction  over  territories,  etc., 264 

GOYERNOR,  PROVISIONAL. 

Appointed  by  president, 342 

•  Military,  most  proper, 343 

HABEAS    CORPUS. 

"Writ  of,  when  and  by  whom  to  be  suspended,  discussed 256-257 

Not  to  be  suspended  except  when, 269 

President  Lincoln  to  Brastus  Corning  and  others 271,  272 

Manifesto  .of  the  war  department  on  the  subject, 272 

Opinion  of  Judge  Stewart,  ouapplicationofVallandigham  for  writ — note,  274 

■When  to  be  suspended  by  oommanderrin-chief, 275 

■When  by  congress, 275 

HAPPINESS. 

Man's  right  to  pursue  after  happiness, 19 

In  what' happiness  must  consist, 19-21 
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Made  provisional  governor  of  North  Carolina  (see  note) 324-342 

HOUSE  OF  REPRESENTATIVES. 

How  composed,  etc., 113 

An  independent  branch  of  the  legislature, 108 

Its  character,  etc., 108 

What  it  represents 109 

Qualification  of  electors  of, 113 

Qualification  of  members, 124 

Constitution  of  house,  represents  all  trades,  etc.,  124 

Unfavorable  to  judicious  or  wise  legislation 124 

For  what  constituted, 124 

The  mass  of  people  have  not  the  culture  or  discipline  necessary  for  wise. 

legislation, 125 

People  interested  in  wise  legislation  more  than  in  the  question,  who  admin- 
ister,      126 

Presence  of  the  people  in 126 

Tlie  apportionment  of  representatives, 126 

Has  sole  power  of  impeachment, 130 

IMPEACHMENT. 

House  has  sole  power  of, 130 

The  nature  of, 130 

Impeachments  must  be  tried, 131 

Apply  to  public  characters  alone, 131 

Term  " impeaciiment "  is  one  of  known  definition, 131 

Senate  have  sole  power  to  try  impeachment 147 

"When  president  is  tried,  chief  justice  to  preside, , 152 

General  powers  in  respect  to,  discussed, 132,  354,-6 

Constitution  is  silent  as  to  mode  of  trial,  and  congress  can  provide  for 

the  same  by  law, 354 

IMPOSTS. 

Power  of  congress  to  lay  imposts, I'l 

Different  constructions  as  to  the  objects,  etc., 1''2 

See  note  on  this  subject, I'Z 

No  importance  to  be  attached  to  the  one  or  the  other  of  these  theories, .  1'72-1'J4 

INDEPENDENCE. 

Effect  of  the  declaration  of,  etc., .    42 

By  the  people  of  the  colonies  (note), 41,42 

INDIAN  TRIBES. 

Regulation  of  commerce  with, •  •  •  •       202 

How  considered  under  British  government, 202 

Under  the  confederation 202 

Their  property  in  the  soil,  remarks  upon, 202,  203 

Their  prospects,  etc 203 

INDIRECT  TAXES. 
Must  be  uniform  throughout  the  United  States, 180,  181 
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Incident  to  a  nation,  its  police  power, 60 

Ttie  sphere  of  its  exercise, 60 

Does  not  pertain  to  the  government  (note) 60 

Eut  to  the  people,  etc.  (note), 60 

Three  departments  of  administration, 61 

Legislative,  judicial  and  executive, 61 

INTERNATIONAL. 

Duties  and  powers  of  the  president, 6^ 

INTER-STATE  ADMINISTATION. 

Full  faith  and  credit  to  be  given  to  the  public  acts,  etc.,  of  each  state,. . .  369 

Validity  of  judgments,  etc.,  discussed,. 310 

Rights  of  citizens  in  each  state, 371 

Eugitives  from  justice, 372 

INTERPRETATION.     - 

Rules  of, , 65-75 

Meaning  of  the  constitution,  how  to  be  ascertained, 65 

Maxims  of  interpretation, 66 

Not  to  interpret  where  interpretation  is  not  needed 66 

End  sought  by  interpretation, 67 

Eollow  natural  meaning  of  language  if  possible ' 67 

When  this  can  be  done, '. ^    67 

Where  it  leaves  the  intent  doubtful, 67 

How  doubtful  words  and  expressions  to  be  understood, 68 

What  circumstances  to  be  consulted, 68 

Of  strict  and  liberal  construction 69 

Close  and  free  construction, 69 

Application  of  these  principles, , 70-72 

Remarks  on  construction  of  power  to  lay  taxes,  etc., 171-180 

Construe  a  power  so  as  to  obtain  the  end  proposed, 180 

JEFFERSON,  THOMAS. 

On  the  purchase  of  the  Louisiana  Territory,  p.  35,  note  251, 313 

JUDGE. 

Judge  should  not  be  selected  on  the  principle  of  representation, 148 

He  belongs  to  the  commonwealth, 151 

Limitation  of  his  duty, 158 

His  duties  and  powers  discussed, 356 

Of  the  supreme  and  inferior  courts,  how  appointed, 358 

Tenure  of  office,  what, 358 

Congress  may  abolish  court  and  thus,  in  effect,  remove  judges  from  office, 

etc., » 358 

Judges  of  inferior  courts  do  not  include  judges  of  territorial  courts 

(note), 359 

JUDGMENTS. 

Full  faith  and  credit  to  be  given  in  the  several  states, 369,  370 

Are  to  have  the  same  effect  in  each  state  as  where  rendered,  371 
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Vested  in  certain  conrta , 356 

Definition  of  judicial  powers, 356,  351 

Jua  dicere,  rum  jvs  dare, 35'7 

Compared  witli  legislative, 357,  358 

Judges  of  supreme  and  inferior  courts,  how  appointed, 358 

Tenure  of  their  office, 358 

Removed  by  repealing  law  establishing  court,  etc., 358 

Extend  to  cases  arising  under  constitution,  etc., 360 

What  constitutes  a  case,  discussed, 360 

JUDICIAL  OFFICE. 

Sovereignty  in  that  department,  what, 61 

Wliat  pertains  to  the  judiciary, '       61 

Separate  from  legislative  and  executive, 105 

Reasons  for  separation, 106 

Constitution  of  the  judicial  office, lOt 

Discussed, 356-362 

JURY. 

Trials  of  all  crimes  to  be  by  jury, 366 

Except  impeacliments, 366 

Except  under  martial  law, 366 

Eight  of  trial  by,  bulwark  of  liberty, 367 

Remarks  of  Justice  Smith  upon  province  of  jury, 367 

JURISDICTION. 

Over  same  terrritory  and  people, 80 

State  and  national  governments, 81 

Neither  primary  in  respect  to  the  other, 82 

Jurisdiction  of  each  government, 143 

Of  congress,  etc., 1 60 

General  government  funds,  its  jurisdiction  in  subjects  enumerated, 185 

State  government  in  subjects  not  enunierated, 175 

Why  subjects  of  general  jurisdiction  enumerated, 177, 178 

Reply  to  Judge  Story  thereon, 1'!? 

Over  the  territories,  arsenals,  dock  yards,  etc.,  of  the  United  States, 264 

General  jurisdiction  of  national  judiciary, 360 

In  what  cases, 360 

What  constitutes  a  case, 360,  361  and  note. 

As  explained  by  Chief  Justice  Jay 363 

To  all  cases  in  law  and  equity 364 

Appellate  jurisdiction  of  supreme  court, 366 

LEGAL  OBLIGATIONS. 

What  constitute  legal  obligations 22S 

How  they  may  be  discharged 226 

Difference  between  legal  and  moral 216 
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Import  of  the  term  (see  note)) . . .  j 226 

Sovereignty  determines  what  shall  discharge  legal  obligations  (note),. . .  226 

Frohibition  upon  the  states, ;  ^  <..;..  .^ .- 228 

LEGISLltlVE  DEPARTMENT. 

Of  the  general  government, 105 

The  independence  thereof, 106 

Divided  into  two  distinct  branches, 108 

The  reason  for  siioh  division, 109 

What  the  House  represents, 109 

"What  the  senate  represents, 109 

Both  houses  subject  to  their  own  laws, 110 

Each  house,  how  composed, 109 

Senate  does  not  represent  state  government, Ill,  112 

Not  a  representative  (popular)  body, 112 

Congress  the  national  legislature, 119 

Legislative  powers  and  duties  of  congress 155 

Sovereignty  present  in  the  legislative  department, 156 

True  mission  thereof, 156 

Its  large  discretion  and,duty, , . . .  j 157 

Reasons  therefor  not  applicable  to  other  departments, . . .,  , 157 

Supremacy  of  this  department, ,. 158 

This  autliority  belongs  to  the  people 159 

Has  plenary  authority  over,  subjects  committed  to  its  jurisdiction, 159 

Has  unlimited  discretion  over  such  subjects 160 

No  danger  from  this  department, , 161 

Why  it  will  not  abuse  its  authority, 161 

Each  house  of  congress  has  equal  authority  in  making  laws, 1 62 

Revenue  bUls  to  originate  in-  the  house^  j 162 

LEGISLATURE. 

The  legislative  office,  what , 61 

Sovereignty  therein,  what, 61 

LAW  OF  NATIONS 

Crimes  against,  punishable,  etc., 241 

Offenses  against,  considered, 241-24.4 

LETTERS  OF  MARQUE. 

Congress  have  power  to  grant,..,.., 244 

Defined, , , 263 

LETTERS  OF  REPRISAL. 

Congress  have  power  to-  issue, 244 

Defined, 263 

LIBERTY. 

Liberty  defined, 18 

The  extent  thereof,  how  ascertained, 18 

What  this  right  implies, IS,  19 

Civil  liberty  defined, 26,  27 

See  notes  on  this  point, 26,  27 
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What  is  meant  by  special  and  residuary  powers, 175 

Subjects  of  general  jurisdiction  enumerated X75 

Remainder,  etc.,  left  to  states Iij5 

LmCOLN,  PRESIDENT. 

To  Hon.  Erastus  Corning  and  others, 211  216 

See  note,  27g 

LXVINGSTON',  MINISTER  TO  FRANCE. 
On  the  Louisiana  Territory, 35^  250,  251 

LOUISIANA  TERRITORY. 
The  purchase  of, 35^  250,  313 

MAN. 

All  men  are  created  equal — in  what  sense, 11-13 

Natural  rights  indicated  by  natural  necessities, /. 11 

Doctrine  of  natural  equality  of  all  men — what  implied, 15 

Life,  liberty,  and  the  right  of  property  belong  to  all 16 

The  argument  by  which  it  is  maintained ■ 16-22 

Natural  liberty  defined j  8 

Wliat  is  impUed  in  man's  right  to  the  enjoyment  of  perfect  liberty, 18 

Hia  right  to  the  pursuit  of  happiness, 19 

In  what  his  happiness  must  consist, , 19-21 

See  note, 20 

Hia  right  to  property  indicated, 20 

Constituted  for  society, 23 

MARTIAL  LAW. 

How  proclaimed,  and  for  what  cause 258 

Differeut  mode  of  administering,  etc., 258 

To  be  adopted  when  the  civil  mode  is  inadequate, 258 

It  is  a  constitutional  administration, 258 

Constitution  contemplates  it, , 258, 259 

MARSHALS. 

How  appointed, ^ 330 

Act  under  special  warrants,  etc., 330 

MIGRATION  AND  IMPORTATION. 

Of  certain  persons  not  to  be  prohibited,  etc., 2G6 

Coustruction  of  the  clause  to  regulate  commerce 267 

Meaning  of  migration  as  applied  to  the  States, '. 267,  268 

The  clause  a  compromise,  etc 267 

MONET. 

Power  of  congress  to  borrow  money, ]  85 

Power  of  congress  to  coin  money, 220-233 

To  regulate  the  value  of  money, 221 

What  constitutes  money  and  its  value, 221 

CurrsDcy  value  is  in  the  stamp, , S21 

7a 
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Difference  between  money  and  commodity, 221 

Tlie  power  to  coin  money  involves  the  exercise  of  sovereign  powers, ....  222 

Gold,  silver,  copper  and  paper  money,. 222 

Money  as  a  need  of  society,  should  be  provided, 223 

See  note  to  page, 225 

NATION. 

The  largest  civil  society, 30 

The  highest  public  authority, 30 

Their  natural  independence  and  necessary  sovereignty, 31 

Essentials  to  the  right  of  nationality, ■ 32 

The  limitation  of  such  right, ' 33 

Should  be  so  located  and  established  as  to  secure  permanence  and  safety,  33 

President  Lincoln's  observations  (note) 34 

Duty  of  self-preservation,  etc., 35 

Jefiferson's  position  (note), '. 35 

Webster's  ditto, 35 

Independence  of  nations 38 

Obligations — perfect  and  imperfect  (note) 38,  39 

Treaty  stipulations,-  rights  in  respect  to, 39 

The  United  States  as  a  nation, 41 

When  it  became  a  nation 42 

Authority  to  institute  a  government, 43,  44 

But  one  sovereignty-  in,  etc., 103 

NATIONAI,  GOVERNMENT. 

General  powers  of,  etc 65 

Powers  delegated  by  the  people,  not  by  the  states, 10 

People  committed  all  national  interests  to  the  general  government, 11 

Instituted  the  government  complete  in  all  its  parts, Tl 

Invested  it  -with  authority  to  administer  in  every  department 71 

The  sole  agency  for  international  intercourse, 78 

Exercise  of  external  sovereignty, 76-79 

Also  internal  sovereignty, 79-81 

Necessary  to  secure  objects  named  in  preamble, 86-104 

NATURAL  RIGHTS. 

Indicated  by  natural  necessities 11 

To  life,  liberty,  property,  the  argument, 16-22 

To  the  pursuit  of  happiness, 19 

To  government, 22 

Surrender  of,  on  coming  into  society, 24 

guch  doctrine  discussed, 24^28 

.  NATURALIZATION. 

Power  of  congress  in  respect  to,  discussed, 214-214 

Why  the  power  given  to  congress, 204  - 

How  under  the  confederation, 204 

Effect  of  naturalization,. .  ...,, , ,......-  205. 
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What  rules  should  be  adopted  in  respect  to, 205 

Opinions  ia  respect  to,  discussed ""  ons 

Is  a  mode  by  which  an  alien  becomes  a  citizen, 201 

ladfefeasible  allegiance  discussed, '"  oni 

NAVIGATION. 

Included  in  the  regulation  of  commerce 201 

NECESSITIES. 

Natural  necessities  indicate  natural  rights, 11  12 

Evidence  of  man's  right  to  exist  and  enjoy,  etc. H  12 

For  civil  governments, 22 

Eor  nationality, 32  33 

NEW  ORLEANS. 

Martial  law  proclaimed  by  General  Jackson 262 

Territory  of,  purchased  from  France  during  Jefferson's  administration,. . 

PP> 35,  250,  313 

NOBILITY. 

No  titles  of,  to  be  granted, 297 

NORTH  CAROLINA. 
William  W.  Holden  made  provisional  governer  of, 234r-342 

OBLIGATIONS  (LEGAL.) 

Perfect  and  imperfect  obligations, 38 

Created  by  law,  may  be  modified,  etc., 216 

Distinction  between  legal  and  moral  obligations, 216 

Rule  in  respect  to  legal  obligations 217 

Congress  can  make  uniform  laws  on  subject  of  bankruptcy, 211 

State  can  make  no  law  impairing  the  obligation  of  contracts, 217 

This  subject  discussed  etc., 21T-220 

Limits  of  state  authority  in  respect  to,  etc.,. 218 

OFFICES. 

Of  the  government-a  corporation, 58 

Incidents  of  office, 58 

Authority  of  ofBcers  are  incidents  of  office, 59 

Like  the  King,  " they  never  die", 59 

Duties  and  powers  of  office  and  trusts, 59 

How  to  be  executed, 59 

Mal-administration  in,  a  crime,  etc., 59 

Fresidential  office,  etc., 326 

Duties  and  powers  pertaining  to  the  same 326-356 

Appointments  to  office  by  the  president, 348 

Vacancies  in,  how  fiUed  during  recess  of  senate, 349 

Removals  from  office  by  the  president,  discussed, 350 

Congress  may  regulate  its  exercises, 350 

Report  of  a  congressional  committee  upon  removal,  etc.  (note), 351 

PAINS  AND  PENALTIES— BILLS  OF. 

Distinct  from  bills  of  attainder, , *  ....  278 
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Power  of  the  president  to  gratat.  discussed, 332-340 

Policy  of  pardons  discussed 333 

Extent  of  the  power  of  the  president, 333 

Mr.  Justice  Wayne  in  ea;  ^arfe  Wells, 334 

Chief  Justice  Marshall  in  United  States  v.  Wilson, 334 

Does  not  extend  to  impeachments, 339 

Nor  to  contempts  of  either  house,  etc., 340 

PEOPLE  OP  THE  UNITED  STATES. 

Who  are  included,  etc., 86 

The  purpose  of  their  union, 86 

When  they  became  a  nation, 41 

The  democratic  principle  in  state  and  national  administration  (see  also 

note), 102 

Authority  of,  as  a  nation, 159 

Pe,ople  of  the  nation,  and  of  the  states  the  same, 178 

Their  interests  the  same, 178 

PERFECT  OBLIGATIONS. 

The  nature  of  (note), 38 

What  are  perfect  obligations, 226 

To  be  enforced  in  all  civilized  countries, 226 

PIRACY. 

Power  of  congress  to  punish, 237 

Definition  of,  etc., 238 

What  amounts  to  piracy 238,  239 

Can  it  be  committed  by  subjects  of  states  at  war, 239 

Pirates  deemed  to  be  out  of  protection  of  society, 240 

PIRATES. 

Who  are  pirates 238,  239 

Out  of  protection  of  society, 240 

POLITICAL  RIGHTS. 

Nature  and  origin  of, 114 

Distinguished  from  civil  rights, 114 

Source  of  political  franchises, < 114 

Right  conferred  by  the  government, 115 

Rests  in  discretion, 115 

No  government  is  for  unlimited  suffrage, 116 

Belong  to  society -. 116 

By  whom  originally  determined, 115 

Of  state  citizens,  as  such,.. 312-316 

Are  derivative,  and  not  inherent, 314 

Their  origin  pr  source, 314 

How  conferred 314 

Liable  to  forfeiture, 316 

How  forfeited — for  what  cause, 316 

Treason  is  political  death 316 
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Condition  of  a  political  corf)oratioa  which  has  repudiated  its  allegiance,.      316 
Political  rights  have  tlielr  existence  only  in  loyalty  to  the  enfranchising 

power, , 324 

PORTS  IN  THE  SEVERAL  STATES. 

No  preference  to  be  given  to,  by  any  regulation  of  congress 296 

The  object  of  this  provision, 296 

POST-OFFICES,  POST-ROADS. 

Power  of  congress  to  establish, 232-236 

Views  of  President  Monroe,  considered, 232 

Construction  of  such  power, 233-235 

The  question  of  authority  stated, 236 

POWERS. 
Powers  of  the  general  government  conferred  by  the  people  (note  p.  '71),  10-Tl 

To  be  considered  co-extensive  with  the  terms  of  the  grant, f  2 
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